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THE INDIAN OOMPAHIES ACT, 1882 . 

ACT VI GF 1882. 


[24tli February, 1882^ 

An Acf^for the mcorporatmn, regulation and winding-up of Trading 
Companies and other Associations. 

Whereas it is expedient to amend the law relating to the 
Preamble. incorporation, regulation and widing-up of Trad- 

ing Companies and other Associations ; It is 
hereby enacted as follows 

(Notes). 

General. 

<1) Buies of construction. 

(X) Statutes to be intbepreted AccoEmNO to plain meaning. 

(а) Where the terms of an enactment are clearly expressed, the- Court should 

read it according to the plain sense of the words, it being its duty to 
expound it as it stands. Per Prinsep, J. in 7 0. 127 (132) =8 C.L. 
R, 409 ; see, also, 1 Hyde, 100. A 

(б) “ The language of a statute taken in its plain ordinary sense, and not its 

policy or supposed intention, is the safer guide in construing the 
enactments.” Philpott v. St. George's Hospital, 6 H.L. Cas. 388. B 

(c) The essence of a Code is to be exhaustive on the matters in respect of which 

it declares the law. On any point specifically dealt with by it, the 
law must be ascertained by interpretation of the language used by the 
Legislature and the Court cannot disregard or go outside the letter of 
the enactment according to its true construction. 3 G.L.J. 67 (71) = 
33 C. 937 (931) ; see, also, 29 G. 707 (715) (P.C.) =6 O.W.N. 825 =4 
Bom. L.R. 793 =29 LA. 196. C 

(d) Courts are bound to construe a section according to the plain meaning of 

the language used, unless, in the section itself or in any other part 
of the Act, anything is found that will either modify, qualify or alter 
the statutory language, even if the result of such construction lead to 
anamolies, or be productive of absurdity. See per Lord Halsbury, L. 
C., Vestry of the Parish of St. Johns' Hampstead v. Cotton, (1886), 
L.R. 12 App. Cas. 1 (6), referred to in 27 C. 11 (15). D 

(e) A Judge cannot modify the language of an Act, in order to bring it into 

accordance with his views of w'hat is right aud reasonable. Per TfiHs, 
J., in Abel v. Lee, 6 L.R.C.P, 731, referred to in 4 B. 624 (630) ; see, 
also, AbZey V. Dale, U C.B, 391. E 

<2) Effect to be given to every word. 

(a) One of the most elementary principles of the construction of statutes is 
that, if possible, effect should be given to every word. 21 0. 392 
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Gener at^iContmued). 

(6) “ A statute ought to be construed so that, if it can be prevented, no clause,. 

section or word shall he superfluous, void or insigni.fi.cant.” The 
Queen V. Bishop of Oxford, 4 Q.H.D. 24:5, followed in 28 M. 406 (471) ; 
see, also, 8 0. 469 (462). Gr 

(3) Procedure where Act is not exhaustive. 

Where a Code is not exhaustive, the Court has, in matters with which the Code 
does not deal, an inherent jurisdiction to act according to equity, 
justice and good conscience, though, in the exorcise of such a power, 
it must be careful to see that its decision is based on sound general 
principles and is not in conflict with them or the intentions of tho’ 
Legislature. 3. G.L.J. 67 = 33 0, 927. H 

(4) Pre-existing state of law and intention of Legislature - How far guides to 
construction. 

(a) The proper course of interpreting an . Act intended to codify a particular 

branch of the law “ is, in the first instance, to examine the language 
of the statute and to ask what is its natural meaning, uninfluenced 
by any considerations derived from the previous state of the law, and 
not to start with enquiring how the law previously stood and thou 
assuming that it was proliably intended to leave it unaltered, to sea 
if the words of the enactment will bear an interpretation in con- 
formity with this view.” Per Lord Herschell, Banh of England^. 
7agli(0io, (1891) A.O. 107, followed in 23 0. 563 (571) (P.C.)=23 I, A. 
18 ; see, also, 7 O.W.N. 301 (306) ; 28 0. 517 (528) = 5 0. W.N. 640' 
(646) ; 27 C. 649. I 

(b) The object of codifying a particular branch of the law is that, on any poiixt 

speoiflcally dealt with by it, the law should be ascertained by interpre- 
ting the language used, instead of, as before, roaming over a vast 
number of authorities in order to discover what the law is, extracting 
it by a minute critical examination of the prior decisions. P<jrLard. 
Hersohell, Bank of England v. Yaglkmo, referred to in 23 0, 563 -" 23. 
I. A. 18, J 

(c) In interpreting a statute, it is not necessary to consider what the law was- 

6e/ore the passing of that statute, but what the Legislature has said 
is to be the law after the passing of the same. 28 C. 517 = 5 O.W.N. 
640. K 

(d) A positive enactment in a statute cannot be qualified or neutralized by in- 

dications of intention gathered from previous legislations upon the 
same subject, 22 0. 788 (797) (P.C.). L 

(e) “ The Court knows nothing of the intention of an Act, except from the- 

words in which it is expressed, applied to the facts existing at the 
time. ’P LoflfUJi V. Co?tr<ow;», (Earl), IS Beav. 22 = 20 L.J. Oh. 347. M 
(/) “ The intention of the Legislature must he ascertained from the words of 
a statute, and not from any general inferences to be drawn from the 
nature of the objects dealt with by the statute. ” Fordyoe v, Brid- 
<7^5, 1 H.L.Cas. l = llJur. 157, eWedin 1 A. 487. ' N 

(5) Proceedings of the Legislature, reference to, in interpreting statutes. 

(a) The proceedings of the Legislature which resulted in the passing of an Act 
are not legitimate aids to the construction of the provisions of the Act, 
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Genera!— ‘(OonfmMed) . 

This rule of exclusion applies in construing Acts of the Indian Legis- 
lature, no less than in the construction of Acts of the British Legis- 
lature. 22 0. 788 (799, SOO) (P.C.), overruling 21 C. 732 ; see, also, 
22 0. 3017 (1022) (F.B.); 22 B. 112 (127). 0 

{h) The Courts, in administering the statute Law, should nob refer for guidance, 
either to the speeches in Parliament or in the Legislative Council of 
this Country or to reports made by the Select Committee in reference 
to the proposed legislation, but to the statute alone, li A. 145 (149, 
150), dissenting from 14 C. 721 and 17 0. 852 ; 6 C. 171 (F.B.) = 6 0. 
L.R. 439 (441) ; 7 B. 310 (315) ; 22 0. 788 (798, 799). P 

(c) For the purpose of construing an Act, the Court would be acting wrongly 
in referring to the debate on the Bill, when before the Legislative 
Council. 18 B. 133 (136). Q 

{d) Nor is it permissible to refer to the various forms in which the Bill was 
brought before the Legislature. 8 B. 241 ; 19 C. 544; 11 B. 1 (4), R 
(6) Preamble, how far a guide in construction. 

(a) The preamble is the key to open the meaning of the framers of the Act, 
and the mischiefs it was intended to remedy. 9 O.P.L.R. 65 (67) ; 
Salkeldv. Johnston, 3 Q.B.D. 313. S 

(&) The purpose for which a preamble is framed is to indicate what, in general 
terms, was the object of the Legislature in passing the Act. 11 A, 262 
(266). X 

(c) It lays down the limitation and restriction subject to which an enactment 
is passed. Tarquand v. Board of Trade, 11 App. Gas. 286. U 

id) The preamble may, therefore, be consulted in case of doubt as an index to 
the intention of Legislature, though not conclusive as the statement 
of an extrinsic fact. 4 Bom. L. R. 547 (558) ; 11 A. 262 ; 11 B. 551 
(562) ; 9 B.H.C.O.C. 205 (215). Y 

(e) It is always permissible to refer to the preamble for the purpose of keeping 

the effect of the Act within its real scope, as it usually states, or 
professes to state the intention of the Legislature in passing the 
enactment. 9 W.R. 402 (404) ; 7 C. 333 (336) =9 O-L.R. 209 ; 6 C. 
707 (708) = 8 C. L.R. 52 ; Tarquand v.' Board of Trade, App. Oas. 286. W 
(/) The preamble must be read with (the sections of the Act, as it is of great 
importance in construing the extent of the operations of the Act. 
4;0.W.N. 116. X 

(g) The meaning of the title and preamble, especially of the preamble of a 
Code must be understood to overlie the whole Act, giving colour to, 
and controlling its provisions, and supplying pro tanto, the rule for 
their interpretation. 2 A. 79 (90). Y 

(7i) A construction of an Act far beyond its object, as stated at length in the 
’ preamble, should not be made, unless distinct words to that effect 

are used in it. 9 Bom.>H.0.R. 321 (332). Z 

(f) But it sometimes happens that the general terms of a preamble do nob 

indicate or cover all the mischief which the enacting portion of the 
Act provides for, and if the language of the enacting sections of the 
Act is clear, the terms of the preamble cannot bo called in to restrict 
theiroperationorcutthem, ll A. 262 (266) ; see, also, Tliistleion 
V. Frezrer, 31 L.J. Ex. 230 ; 3 B.H.O.R.O.O. 45 (47) ; 14 0. 176 (183); 
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Qenera.l-~{Oontmued). 

Young V. Hughes, 4 H. & N. 76; Maxwell’s Infcocpretation of 
Statutes, p. 58, ei. seq. A 

(j) Similarly, if the preamble provides for a wider mischief than the Bill in 
its section enacts, those sections should not be given a wider scope 
than the language properly interpreted justifies. 11 A. 145 (154). B 

(7) PMamble whether part of the Act. 

(а) The preamble is undoubtedly a part of the Act and may be used to explain 

but not to control, the enacting part, which often goes beyond tho 
preamble if words are to be found in the former, strong enough for 
that purpose. Salkeld v. Johnston, 1 Hare 196 ; also Felloius v. 
Olay, 5 Q.B. 318, referred to in Q M.H.O.R. 322. But see w/rci. C 

(б) The preamble is no part of an ehactment, but is a mere recital in an Act> 

either of fact or law, and is not conclusive, and Courts are at liberty 
to consider the statement of the law or fact to be different from the 
statement in the recital. 2 B. 19 (38); Beg v. Houghton, Yi. and 
B.I. 501, referred to. D 

(8) Marginal notes— How far a guide in construction. 

(a) It is a well-settled rule, that, in English Law, the marginal notes cannot be 

referred to for the purpose of construing an Act. The marginal notes 
in an Indian Statute have no greater authority than the marginal 
notes in an English Act of Parliament. 26 A. 393 (4.06) (P.C.) = 7 0. 
0. 248 = 8 G.W.N. 699 (705). B 

(6) They do not form part of the Act, and cannot be looked to for construing 
the section. 25 0. 858 (862), following Sutton v. Sutton, (1882) L. 
B. 22 Oh. D. 5H, and 23 0. 55 ; see, also, 20 0. 609 (628) ; 2 A. 74 
(90); 4 M.I. A. 179; 6 0. 300 (308); 14 A. 145 (154) ; 24 B. 120 (122). F 
<9) Headings of chapters, reference to. 

(u) The heading of a chapter is sometimes referred to in construing an Act. 
See 6 B.H.G. (A.C.J.) 258 (260). G 

(b) But the headings have been held to form no part of the Aot, in 20 A, 601 

(605). H 

(10) Illustrations how far guide construction. 

(a) “ Illustrations greatly facilitate the study of the law. They will lead the 

mind of the student through the same steps by which the minds of 
those who p-assed the law proceeded, and may sometimes show him that 
a phrase which may have struck him as uncouth, ora distinction 
which he may have thought to be superfluous, was deliberately adopted 
for the purpose of including or excluding a large class of important 
eases. See Whitley Stoke’s Anglo Indian Godes, Vol. I, p. xxiv. I 

(b) Illustrations are not merely examples of the law in operation, but the law 

itself, showing fay examples what it is. See Gazette of India Extra- 
ordinary, 1st 3nly ISGi, -p. 58.^ 3 

(c) But they are only intended to assist in construing the language of the Act. 

Per Couch, 0. J., 22 W.B. 367. K 

(d) They make nothing law which would not be law without them. They only 

exhibit the law in full action, and show what its effects will be on the 
events of common life.' Whitley Stoke’s Anglo Indian Codes, Vol. I, 

p. XXV. JG, 
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General— (Conceded), 

(e) Illustrations do not, strictly speaking, form part of the Act to which 
they are attached, and are not absolutely binding on the Courts, They 
merely go to show the intention of the framers of the Act, and in 
that and in other respects they may be useful, provided they are 
correct. 1 A. 4S7 (495); see, also, 1 A. 34 (36); 15 B. 491 (496). M 
^/) Where the language of a section is clear, it is opposed to the rules of con- 
struction to limit or vary its meaning by [reference to the illustrations 
appended to it. 1 A. 487 (496); see, also, 21 W.B. 66; 28 M. 57. N 
(gf) They cannot bo read so as to supply any omissions in the written law or 
to put a strain on it. Whitley Stoke’ s Anglo Indian Codes, Vol 1, 
p. XXIV. 0 

(h) They may be useful so far as they explain the meaning of the section, but 
must never be allowed to control its plain meaning, especially when 
the effect would be to curtail a right which it would, in its ordinary 
sense, confer. 7 C. 132 (135) =8 C.L.R. 281 (283); see, also, 22 W.E. 
367 (368). P 

(11) Consolidating Acts— Construction of. 

{a) In construing a consolidating Act, it is necessary to have a knowledge of the 
pre-existing law, as established by statutory enactments and reported 
decisions. See Mitchell v, Sim2^son, 25 Q.B.D. 183; Re Bu&cjett, (1894) 
2Ch. 557. Q 

(h) But there is no authority for the proposition that in dealing with a con- 
solidating statute, each enactment must be traced to its original 
source, and, when that is discovered, must be construed according to 
the state of circumstances which existed when it first became law. 22 
0. 788 (798). R 

/. — “Act.” 


<1) Object of the Act. 


James, L.J., said with’ reference to the English Companies Act of 1862 “ The 
Act was intended to prevent the mischief arising from large trading 
undertakings being carried on by large fluotnating bodies, so that 
persons dealing with them did not know with whom they were con- 
tracting, and were put to great difficulty and expense, which was a 
public mischief to be repressed.” Smith v. Anderson., 15 Ch. D. 273. S 


N.B. — The same remarks will hold good in the case of the Indian Companies 


(6) For statement of Objects and Reasons, see Gazette of India, 1881, Pt. V, 
p. 1275 ; for Proceedings in Council, see ihkl. 1881, Supplement, 
pp. 932 and 1100, and ibid. 1882, Supplement, p. 203. T 

N.B. — The provisions of the Act do not apply to Societies registered under the 
Go-operative Credit Societies Act, 1904 (X of 1904). See S. 28, Act X 
of 1904. 

N.B.-Ss, 3 to 10 of the Indian Companies (Memorandum of Association) 
Act, 1895, are to be read with, and taken as part of, this Act, and the 
Companies (Branch Registers) Act (IV of 1900), is to be construed as 
one with this Act. By Act IV of 1910, Ss. 73-A and 73-B have been 
added. 
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L~—*‘Act** — (Concluded), 

(2) Relation of the Act to English Law. 

(a) The Act is to a great extent a reproduction of the Indian Companies Act 

of 1866, which again was based on the English Companies Act of 1S()2 
(2S & 26 Vic. 0.89). U 

(b) The Act now in force in the United Kingdom is the Companies (Consolida- 

tion) Act of 1908 (8 Edw., 7, C. 69) which came into force on the 
1st April, 1909. The Act, as its name implies, consolidates into one 
Act the law contained in the seventeen statutes known as the 
Companies Acts, 1862 to 1907, besides repealing and ro-enacting some 
other relevant statutes. The Act was intended primarily to rc-produco 
the existing law contained in the repealed statutes, and has anade no 
chairges in the law except in some small particulars. The Act effects 
a consolidation, not a codification of the law. See Emden, 8th Ed., 
p.l. ' Y 

(3) Consolidation -Object of. 

The object of consolidation is to collect the statutory law bearing upon a par- 
ticular subject, and to bring it down to data in order that it may form 
a useful Code applicable to the circumstances existing at the time 
when the consolidating Act is passed. 22 C. 788(798). W 

(4) English decisions how far a guide in construing the Act. 

(a) Where the words of the English and the Indian Acts are the same, English 

decisions may be referred to in construing the Indian Act, 7 0.0.116 
= 26 A. 299 (310) =31 LA. 116 (P.G.). X 

(b) In interpreting an Indian Act, help may be derived from the English 

cases which arc as much authoritative as the decisions of the Superior 
Courts of India, and whore the Indian Law is .similar or the same, 
their authority is conclusive. See 12 Q.B.D. 224. Y 

(6) Utility of codification. 

Codification can remedy the evils which arise from the uncertainty of the law, 
can enable the public to know their exact rights and obligations, can 
enable proprietors and litigants, Advocates and Judges, to know for 
certain the Inw which regulates the dealings of citizens, and will en- 
able the deliberate will of the Legislature to prevail over the opinions 
of individual Judges, See the speech of the Hon’ble Syed Ahmed, 
25th Jan. 1882, when the Transfer of Property Act w.as passed. Z 


Short title. 
Local extent. 


Preliminary. 

1. This Act may be cited as the Indian Com- 
panies Act, 1882 1. 

It Extends to the whole of British India 2 : 


It shall come into force on the first day of May, 1882 3 ; and 
Commencement time at which it comes into force is herein- 

after referred to as the commencement of this. 

Act'A. ^ 
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(Notes). 

n—“Tbis.,Act....I882.” 

Title of an Act whether part of Act. 

(a) The title of an Act of Parliament must be read as part of the Act. Fielden 
V. librZey Oo?-23oratio», (18S9) 1 Oh.O. A., 1900, A. 0. 1133. A 

2 . — "/f extends British India. ” 

(1) British India, meaning of, 

“British India” means all territories and places within Her Alajesty’s 
dominions which are for the time being governed by Her Majesty 
through the Governor-General of India or through any Governor or 
other officer subordinate to the Governor-General of India. General 
Clauses Act, X of 1897, S. 3 (7). B- 

(2) Application of the Act to Burma and British Baluchistan. 

(а) The Act was declared to be in force in Upper Burma generally (except the 

Shan States) by the Upper Burma Laws Act, 1886 (XX of 1886), 
S. 6 ; see S. 4 of the Burma Laws Act, 1898 (XIII of 1898), by which 
Act XX of 1886 has been repealed ; and to British Baluchistan, under 
S. 5 Uof the Scheduled Districts Act, XIV of 1874 ; see Gazette of 
India, 1895, Part II, p. 9. C 

(1) Acts generally prospective in operation. 

Acts are generally prospective in their operation and not retrospective. To 
give an Act of the Legislature a retrospective effect is not in accordance 
with sound principles of interpreting statutes. 8 G.W.N. 201 (P.C.). 
See, also, 5 M.I.A. 109. D 

(2) Acts when retrospective. 

(n) An Act is given a retrospective effect, (1) when it is expressly declared to be 
so, or (2) when the Act affects the procedure of the Court. 14 B, 
516. E 

(б) Though an Act may not contain express words to indicate that it is to have 

any retrospective effect, still, it may be shewn, by the general scope and 
purpose of the enactment, that it is intended to have such effect. 22 
0. 767 (780); see, also, Pardo v. Bingham, L.E. 4 Ch. App. 740. P 

(c) “A statute is not properly called a retrospective statute, because a part of 
the requisites for its action is drawn from a time antecedent to its 
passing.” Per Lord Denman, Queen v. The Inhabitante of St. Mary 
WhiteChayel,l2 q.'B.mi. G 

(3) Effect of change of substantive law on pending proceedings. 

Where the law is altered while an action is pending, the law as it existed, 
when the action was commenced, must decide the rights of the parties, 
unless the Legislature, by the language used, shew a clear intention to 
vary the mutual relations of such parties. 3 B.H.O.O.C. 45 (47), 
foHo7oing Hitchcock V, Way, 6 A. & E. 943 ; see, also, 14 0. 563 (556) ; 
15 C. 376 ; and S. 6 of the General Glauses Act (X of 1897). H 

N.B.^ — The proposition, that a law creating a new right ought not to have re- 
trospective effect is, however, not universally true. The rule against 
retrospective operation is intended to apply not so much to a law creat- 
ing a now right as to a law creating new obligation or interfering with 
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3.~“ It shall May, 1882^ ^—{Concluded). 

vested rights. Fer Banerjee, J, in 22 C. 767 (777), following Reid v. 
Reid, L-R. 31 Oh, D. 408 ; Gardner v. Lucas, L.R, 3 App. Gas. 687 ; 
see, also, Maxwell, on the Interpretation of Statutes, 2nd Ed., p. 267 
AVill he force on Statute Law, p, 157 ; Sedwick on Statutory Law, 2nd 
Ed., p. 160. I 

(4) Effect of change of law of procedure on pending proceedings. 

(ft) Where new eiractment effects no change in the substantive law, but only 
enacts a rule of procedure, such enactment would irpply oven to pond- 
ing suits. 6 A. 262 (F.B.) ; 16 A, 269 (F.B.) ; 3 B.H.O.O.C.J. 49 (62), 
followiiig Wright V. ITale, SO LJ . Ex. 40. J 

(&) But in 22 0. 767 (781) it has been held, that S. 6 of the General Clauses 
Act, has the effect of making pending proceedings continue to be 
regulated by the old procedure. K 

(c) In the same case, Banerjee, J"., expressed an opinion that the object of S. 6 
of the General Clauses Act might be simply to leave proceedings 
commenced under the old Act unaffected by the repealing Act only 
so far as they had proceeded, leaving their fixrther progress to he 
regulated by the procedure in force after the repeal- D 

N.B. — The operation of that section is limited to cases in which the change in 
the law is the result of the old enactment, and does not extend where 
it is due merely to an addition to it. (I6id.) M 

4,— The time — of this Act’* 

Commencement of the Act. 

This provision is in accordance with S. 3 (12) of ths General Clauses Act (X of 
1897), which says, “ commoucernent,” with reference to an Actor 
Regulation, shall mean the day on which the Act or Regulation comes 
into force. N 

2. On and from the commencement of this Act the Indian 
Ropealof Act Xof Companies Act, 186(5, shall be repealed Bnt 
repeal shall not affect — 

(a) the incorporation of any Company registered under the 
said Act or any Act thereby repealed 2 ; 
any right of privilege acquired, or liability incurred, under 
the said Act or any Act thereby repealed ; 

(c) table B in the Schedule annexed to Act No. XIX of 1857 
or any part thereof, so far as the same applies to any 
Company existing at the time of the commencement of 
: this Act. 

And all references to the said Indian Companies Act, 1866, in 
Acts or Regulations passed before the commencement of this Act 
shall be read as if made to this Act ; and all rules made, fees 
directed, resolutions passed and other things duly done under the 
same Act shall be deemed to be respectively made, directed, passed 
and done under this Act ; and all Companies under the same Act 
shall be deemed ’to be Companies under this Act, 
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(Notes). 

1.^** On — shall be repealed.” 

Repeal of a repealing enactment — Effect of. 

Where a section, or the whole, of an enactment is repealed bj another enact- 
ment, and the latter enactment itself is repealed by a still later 
enactment, the effect of such last repeal will not be to restore the first 
mentioned section or enactment, unless there is an express provision 
to that effect in the last enactment. 9 B. 2.3-3 ; see, also, 7 M.K.C. 
Ap. 9 and General Glauses Act, X of 1897, S. 6 (uVand S. 7. 0 

2.—** The incorporation — repealed.” 

(1) Proceedings under the Act of 1866, not affected by this Act. 

(a) Where an application fore the registration of a Company, accompanied 

with the Memorandum and Articles of Association was received in 
the ofl&ee of the Registrar, when the Act of 1866, was in force, but 

before the certificate of incorporation was issued, the Act of 1866 was 
repealed by the Act of 1882, held, that the repeal of the old Act 
did not affect the proceedings instituted under that Act, and the 
Company must be deemed to have been incorporated under the old 
Act. 11 A. 349. P 

(b) The repeal of an old Act would not affect any proceedings commenced 

before the repealing Act came into operation, unless the latter Act is 
retrospective in its operation- 3 Bom. L.R. 584 ; see, also, 3 0. 727 ; 
4 0. 536 = 3 O.L.R. 434. Q 

(c) The Act is, so far as Act X of 1866 was concerned, a repealing Act within 

the meaning of S. 6 of Act I of 1868, under which “ the repeal of any 
Statute, Act or Regulation, shall not affect anything done or any 
offence committed or any fine or penalty incurred, or any proceedings 
commenced before the repealing Act shall come into operation.” 11 
A, 349 (359). R 

(2) Proceedings for registration of a Company, commencement of. 

Proceedings for the registration of a Company commence on the date on which 
the application of the projected company, together with the Memo- 
randum and Articles of association stamped and duly drawn up, is 
received in the office of the Registrar of Joint Stock Companies and 
not from the^date of the grant by him of the certificate of registra- 
tion. 11 A. 349 (359). S 

Interpretation- 3. In this Act, unless there be something repug. 
nant in the s-ubject or context, — 

“ Insurance Company ” means a Company that carries on the 
business of insurance either solely or in common with any other 
business or businesses ; 

“ Court ” means the principal Civil Court of original jurisdic- 
tion in a district, and includes the High Court in the exercise of its 
ordinary original civil jurisdiction ; 

“ District Court ” means the principal Civil Court of original 
jurisdiction in a district, but does, not include the High Court in the 
exercise of its ordinary original civil jurisdiction. 
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(Notes). 

General. 

Definitions and meanings of words. 

{a) The effect of an interpretation clause is to give the meaning assigned by it 
to the ■word interpreted in all the places of the Act in which the 
word occurs, and not to annex to the thing defined every incident 
attaohedtoit by any other Act of the Legislature, 12 C, 430 (d?33) ; see 
also, 15 A. 141 (143). T 

(5) It would be unreasonable to hold that the Legislature used the same word 
in different senses in the same Act. 22 B. 235 (238). D 

(c) The Court is not at liberty to import into a Code definitions which are 
provided for the purposes of some other Act of the Legislature. 15 
A. 141 (143). ¥ 

{d) When certain words that have received a judicial interpretation have been 
repeated with no alternation in a subsequent Statute, the Legislature 
must be taken to have adopted the same meaning. Per dames, L.J., 
in Ex parte Campbell, L.R. 5 Oh. App. Cas. 703 (706) ; referred to in 
29 0. 890 (905) = lie. W.N. 1005 (P.C.). W 

5. No Company, Association or Partnership i consisting of more 
than ten persons shall be formed for the purpose 
paSinSrships exceed- of carrying on the business of banking, unless it 
ing certain number, jg registered as a Company under this Act, or is 
formed in pursuance of an Act of Parliament or some other Act of 
the Governor General in Council, or by Eoyal Charter or Letters 
Patent ; and no Company, Association or Partnership consisting of 
more than twenty persons shall be formed for the purpose of 
carrying on any other business that has for its object the acquisition 
of gain by the Company, Association or Partnership, or by the 
individual members thereof unless it is registered as a Company 
under this Act, or is formed in pursuance of some other Act or of 
Letters Patent^ . 

(Notes). 

General. , 

Corresponding English Law. 

This section corresponds to Sec. 1, Companies .(consolidation) Act, (8. Edw. 
vii, 0 . 69). The words ‘ or some other Act, of the Governor General 
in Council, ori by Royal Charter ’ occurring in the above section, do 
not appear in S. 1, of the English Act. 

The clause ‘ or is a company engaged in working mines within the stanneries 
and subject to the jurisdiction of the court exercising staniieries 
jurisdiction,’ occurring at the end of S. ,1. of the .English Act, doe^ 
not appear in S. 4 of the * Indian Act. ^ - 

Company, Association or Partnership.” 

(1) Association, meaning of, 

(a) “ Association ” perhaps means a combination of persons or of firms to carry 
out a particular adventure. Smith v. Anderson 15 Cia. ,D. 277, 288 \ 
St. James Cluh, 2 D,M.<fe G. 383. ■ See Buckley, 9th Ed., p- 2. X 
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1. — “Company, Association or Partnership”- —{Concluded), 
lb) According to its etymology, tlie word “association” simply means a com- 
bination of individuals formed together for a common purpose, and 
this is also what it means in popular parlance. 1 M.L-T. 106 (107). Y 
(c) Though according to the. xnlejwscittir a sociis the term “ association ” as used 
in the section, must he something ejusdem generis with a “Company” 
or a “partnership” as naentionad therein, it need not necessarily he the 
same as a Company or partnership. {Ibid.) Z 

(2) Unincorporated Company and partnership compared, 

An unincorporated Company is an association of members, the shares of which 
are transferable, and it does not difier from a partnership except 
as to the transferability of shares. Beg yr. Registrar of Joint Btoch 
Companies, (1891) 2 Q.B. 610. See, also. Be Stanley, (1906) i Ch. 131, 
131. A 

2.--“ Shall be formed — members thereof.” 

(1) Section applicable only to commercial undertakings. 

The section'requires registration only of commercial undertakings as distin- 
guished from literary, scientific and charitable associations. See 
Arthur Average Association, E. P. Husgrove & Co., 10 Oh. 515. 
Padstow Association, 20 Ch. D. 137, 146, 148, 149, B 

(2) Commercial undertakings and charitable undertakings, distinguished, 

{a) Commercial undertakings include all companies formed to acquire some- 
thing, or whose members are to accpidre something, as distinguished 
from companies formed to sgend something or whose members are to 
piue fltoa?/ or spend something, and not to gain, Buckley, 9th Ed., 
p. 2. C 

{b) The Act “ distinguishes between commercial undertakings on the one hand, 
and literary or charitable associations on the other hand, in which 
persons associate, not with a view of obtaining personal advantage, 
but for the purpose of promoting literature, science, art, charity or 
something of that kind. Per Jessel, M.R., In re Arthur Average 
Association, (1875) 10 Ch. 548 (n). D 

(c) Where the substantial purpose of an association is not to carry on a 

business for gain, the fact that gain may accrue incidentally or may 
arise from merely subsidiary provisions does not make registration 
necessary. 17 C. 786 (808). E 

(d) A family pension fund formed with the object of providing for the 

maintenance of the widows, echildren and other relatives of the 
subscribers to the fund, is not an association having for its object 
the acquisition of gain by the association or the individual members 
thereof within the meaning of the section, and need not be registered 
though the number of subscribers exceeds twenty. 17 G. 786, F 

(3) Association under the section, essentials of. 

(a) To constitute an association within the meaning of the section, tho existence 
of a legal relation between more than twenty persons giving rise to 
joint rights or obligations or mutual rights and duties is absolutely 
necessary, 29 M. 473 (483), /oHoiomg? 20 M. 68, See, also, Swifh v. 
Andersofi, 15 Gh. D. m ; 2 M.L.T. 52. G 

{b) “Persons who have no mutual rights and obligations do not constitute an 
. association, because they happen to have a common interest or several 
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interests in sometliing which is to be divided between them.” Per 
James, in Smithy, Anderson, 15 Gh. D. 2-17,275. H 

(1) Bttsiness managed by trustees, nature of. 

(fi) Where a bnainess is carried on by trustees as trustees and not as agonta or 
directors, the case will not come within the Act if the trustees are 
less than 20 in number. Smith v. Anderson, 15 Gh. D. 247 (1880). 
See, also, Crowthery. Thormy, (1881) 60 L, T. 43 ; Wigfield v. Potter, 
(1881) 4.5 L.T. 612 ; Be Siddall, (1885), 29 Ch. D. 1. I 

(6) Where the business of an association is carried by trustees in their own 
names, without reference to the direction or orders of the association, 
and where, as between themselves and third parties, they are responsi- 
ble on their contracts, the trustees act as trustees only and not as 
agents or directors of the Company and if they are less than 20 in num- 
ber, the company need not be registered. Cr oiothe, r y. Thorney, (IQM) 
32 W.B. 330 ; see, also. Smith v. Anderson, 15 Ch, D. 247. J 

(c) Thus, au association consisting of more than 20 persons who have subscribed 
to a common fund to be invested by trustees in certain securities does 
not require registration. Smith v. Anderson, (1880) Oh. D. 273. K 
N.B. — But an association of more than 20 persons carrying on business must 
he registered under the section, where the business is carried on and 
managed by a committee of members acting as agents of the society, 
though their number may bo less than twenty and though they may 
have full powers as to management and making byo-laws, Be Thomas, 
exp. Poiiideton, (1885) 14 Q.B.D, 879. See, also, Shaw v. Benson, 
11 Q.B.D. 563. h 

(6) Distinction between trustee and director. 

A trustee deals with the trust property as principal, as owner, and as master 
subjact only to the obligation to account to the cestvn gue trust, 
whereas a director enters into contracts not for himself, but for the 
company, and can neither sue nor be sued on them, unless ho exceeds 
his authority. Per James, L.J., in Smith y, Anderson, 16 Oh, D. 
247 (1880) ; see, vA%q., Orotother y. Tlmney, 32 W.E. 330 (1884). M 

(6) Test of agency. 

The test whether a person acts as au agent of others in carrying on a business 
would turn on the question whether the others have power to revoke 
the authority given to him, 18 O.W.N. 638 (642). N 

(7) All members must be interested in management, 

(a) The section does not apply, unless all the members are directly intorestod 
in the management of the oonoern, either personally or through their 
duly constituted agent. 13 O.W.N. 638 (641), folloioing Smith v, 
Anderson, 15 Oh. D. 247 mAOrowiher v. Thorney, 32 W.E. 330 (1884). 0 
(5) Where N, who obtained a license for catching wild elephants, organised a 
Tcliedda, in which enterprise a number of people joined hirn as shariJes, 
and an agreement was entered into not between all the jjartners in 
favour of all, hut hetween N on one side and the shariks, on the other, 
as to the business of the Ithedda and the division of the profits among 
the shariks, and where the partners were.takon on the condition that 
they should have, no power :to interfere with N as to the capture and 
sale of the elephants, but were only had to have a share of the profits, 
and where it appeared further, that the business by N was commenced 
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before the other partners were taken, held, the association carried on 
no business as an association and so did not come within the scope of 
this Act. 13 0.W.N. 638. 0 

(8) Examples of associations under the section. 

(а) A mutual benefit loan society and a mutual insurance company come 

within the scope of the section. Jennings v. Hammond (1882), 9 Q. 
B.D, 225 ; Shaw v. Benson, (18SS) 11 Q.B.B. 563 ; BePadstow Total 
Loss cOc., Assoeiatian, 20 Ch. D. 137 ; E. P. ^vsgrove <& Co., 10 Oh- 
545.; cf. Marrs v. Thomson, (1902), 86 L.T. 759. P 

S , B . — Mutvial insurance societies and loan societies are instances of associations 
foraned for the acquisition of gain, not by the Companies but by the 
individual members thereof- See Beg v. Whitmarsh, 16 Q.B. 600 ; 
also Shaw v. Benson, 11 Q.B. Div. 569. 

(б) A loan society consisting of more than twenty members, who contribute to 

a fund, out of which advances are made to members at interest to 
build or buy a house, is within the section, though the business of the 
society is managed by a committee consisting of loss than 20 members 
provided the committee act as agents and not as principals. Sham v. 
Benson, 11 Q.B.D. 563 ; Re Thomas, 14 Q.B.B. 379. Q 

(c) An association of artizans formed for the purpose of enhancing the price of 
their work, by bringing all the business of the trade into one shop and 
dividing the prices of the work done amongst the members according 
to their skill, is an association that has for its object the acquisition 
of gain, and, must be registered under the Act, if it consist of more 
than 20 persons. 1 Bom. 550. R 

(9) Chit funds a,nd kuris — When to be registered. 

(a) In 19 M. 31 it was held that a chit fund consisting of more than 20 mem- 
bers was an association formed for the acquisition of gain within the 
meaningofthissection, and illegal,unless registered under the Act. In 
the absence of such registration, no suit was maintainable to recover 
subscriptions payable by the members. S 

{h) But, in 20 M. 68 = 7 M.L.J. 26, it has been held, whether an undertaking 
which generally goes by the name of chit or liuri falls within the sec- 
tion or not depends, not upon the mere name given to the undertak- 
ing, but on the existence of the essential characteristics required by 
that provision of the law. Whether the.se requirements are present 
must be ascertained in each case. T 

(c) Thus, a lottery in which more than twenty persons take tickets, under an 

arrangement with the promoters that the prize-winnens should conti- 
nue their subscriptions for two more years, is not an association of 
twenty persons for the purpose of gain, and requires no registration, 
20 M. 68. U 

(d) If, therefore, the prize-winners fail to continue the subscriptions, the pro- 

moters can sue them to recover the same. {Ibid.) Y 

N.B.-CommentiBg on 19 M. 31, the Madras L.J. (Vol. VII, Pt. Ill, p. Ill) 
says that “ the mischievous effect of the decision in this case, Gon.se- 
quent mainly on the erroneous understanding of the decision will be 
dispelled by the present case. ■’ (ws, 20 M. 68). 
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{&) Where a chit fund consisting of more than, 20 subscribers was organised by 
two persons who occupied the position of principals or proprietors, 
and there was no legal relation between the members giving rise to 
joint rights or obligations or mutual rights and duties but each sub- 
scriber was personally liable to the organisers and the orgatii/.ors to 
him, held, the members to the fund did not constitute an association 
of which registration is compulsory under the section, 29 M. 477. W 

(/) But, if there is a joint relation betweeir the members, and there are joint 
rights and obligations inter se among the members, thou, the chitfttnd 
if it consists of more than twenty persons, is an acoociation of which 
registration is compulsory under the section. 1 M.L.T. 106, H 

(10) jKi/ri— Hot a lottery. 

A Jmri whore the fund is distributed by lot is not a lottery. The fact that the 
total monthly subscriptions are given to each subscriber in turn, the 
order being determined by lot would not constitute it a lottery 
within the meaning of S. 294-A. I.P.O. 22 M 212 ; 1 M.H.G.E. 448, 
F. Y 

(11) Business-Meaning of. 

The word ‘business’ is used in a wider sense than the word ‘trade’, and in- 
cludes farming and banking neither of which is strietiy a trade, 
Smith V. Andersoji, 16 Oh. D. 268, 269 ; See, also, Mania v, Amery, 
(1866), L.B. 1 O.P. 148. Z 

(12) Banking Company. 

A corporation or company acting as bankers is a ‘banker’ within the moaning 
of S. 3 of the Negotiable Instruments Act (XV of 1881). A 

(13) Savings Bank Company not necessarily a Banking Company. 

A savings bank company need not be a banking company within the moaning 
of the section. Smith v. Andersem, 15 Oh. D. 247, 275. B 

(14) Gain— Meaning of. 

‘Gain’ is not confined to pecuniary gain, still less, to commercial profit, It 
means acquisition, and includes securing indemnity against loss in, 
carrying on a trade. Artlmr Average Asaooiatian, E. 1?. Euatjrove di 
Co., 10 Gh. 5i5 Padstmo Association^ ^0 Gh-.'H. 137. C 

(15) ‘ Formed ’—Meaning of. 

“ Formed ” in the section means “ formed in this country,” Sec Bateman v. 
Service, 0 A.O. 386, D 

(16) Foreign Corporations need not be registered. 

(a) A foreign Corporation may carry on business, in this country without being 
registered here. Cf. Bateman v. Service, 6 A.O. 386. E 

I (6) Such a corporation is entitled to sue in its corporate character in this 
country without being registered under this act or an Act of Parlia- 
ment, and 0 . XXIX, r. 1 of the Oiv. I"ro. Oodo (Act V of 1908). 
(~S. 435, C.P.O, (1882), applies to such suits, 30 0.103, F 
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(c) This exemption is in accor3a.nce with the policy of encouraging foreigners 
to trade to the largest extent possible within the kingdom : it would 
obviously be unwise to impose any restrictions which would hinder 
foreign corporations froin placing their orders for goods or soiling their 
own products in this country. See Oore-Broiun and Jordan, 30th 
Ed. p. 326. G 

(17) Foreign copporation — What is. 

A company that is incorporated in a foreign country is a foreign corporation 
though all its members may bee Indians. Cf. Jonson v. Driefoniein 
Mines, (1902) A.O. 497, 493, 501, 505; Gramophorie, Limited v, 
Stanhy, (1906) 2 K.B. 856. H 

(18) Indian Corporation. 

[а) A company registered in India is an Indian Corporation, though all the 

corporators may be foreigners. See explanation to S. 6, infra. See, also, 
General Co. for tJte Promotion of Land Credit. 5 Oh. 363 ; L.R.SH.L, 
176 ; Madrid and Valencia Bailway Co., 3 De. G. & Sm. 127 ; 2 Mac. 
G. 169 ; A.G. v. Jeioish Colonization Association, (1901) 1 K.B. 
130. I 

N.B.— Similarly, a Corporationr egistered in the United Kingdom is a British 
Corporation, and such a Corporation may own a British ship though 
some or perhaps all the members are foreigners. Beq v. Arnand, 9 
Q.B.806. 

(б) A company may be registered in India though the whole or any part of the 

business of the company is intended to be transacted out of British 
India. See Explanation to S. 6 infra. See, also, General Co., for the 
Promotion of Land Credit, 6 Oh, 363; L.R. 5 H.L. IIQ', Madrid and 
Valencia Raihcay Co., 3 De. G. & Sm. 127 ; 2 Mao, & G. 169 ; A.Gt 
V. Jewish CohnizaiioJi Associatiem, (1901) 1 K.B. 130. J 

(c) But it must have a registered ofS.ee in this country and if it carries bn 
business without having such an ofiSce, it incurs a penalty not exceed- 
ing Rs. 50 a day. See S. 63, infra. K 

(19) Rules governing foreign Corporations — English Law, 

(1) Under the English Companies (Consolidation) Act of 1908, S. 274, a Company 
incorporated outside the United Kingdom which establishes a place 
of business in the United Kingdom, shall, within one month of the 
establishment of the place of business, file with the .Registrar ; L 
(a) a certified copy (or if the instrument is not in English, a certified transla- 
tion in English) of the charter, statutes, or memorandum and 
articles of the Company or other instrument constituting or defining 
the constitution of the Company ; M 

(5) a list of the directors of the Company ; N 

(c) the names and addresses of some one or more persons resident in the 
United Kingdom authorized to accept on behalf of the Company 
service of process or any notices required to be served on the 
Company ; 

and in the event of any alteration in any of the above matters, notice of the 
alteration shall, within the prescribed time, be given to the 
Registrar. 0 
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(2) Any process or notice required to be served on the Company will bo 

sufficiently served if addressed to any person whoso name has boon so 

filed as aforesaid and left at or sent by post, to the address so filed. P 

(3) The Company shall every year file with the Registrar a statement 

similar to the balance sheet which a British Company should iutdudc 
in the annual summary. Q 

<4) Every such Company which uses the word “Limited” as part of its 
name, shall (a) in every prospootu.s inviting subscriptions for its 
shares or debentures in the United Kingdom state the country in 
which the company is incorporated; and fb) conspicuously exhibit 
in every place where it carries on business in the United Kingdom 
the name of the Company and the Country in which it is incorporat- 
ed and (c) have the name of the company and of the country of 
incorporation mentioned in legible characters in all bill-heads and 
letter paper, advertisements, and other official publications of the 
Company. R 

In case of default, the Company and every officer or agent of it is liable to a 
fine not exceeding £ 50, and in case of a continuing ofienoo, £5 for 
every day during which the default continues. S 

N.B.— (a) “ The object of these provisions is to enable customers dealing with 
foreign Companies to know something of the Corporations with which 
they are dealing and to render the servic<3 of writs and other processes 
easier.” Qore-Brawii and jorden, 30th Ed. p. 828. 

(b) The provisions apply only to Companies having a place of business 

in the United Kingdom, and not to such as do business only through- 
agents or by correspondence from abroad. Grant V. Anderson tC Co., 
(1892) 1 Q.B. 108. 

(c) The Indian Act does not contain any provision correspondii^g to S. 274 

* of Companies (Consolidation) Act. 

(20) Mining Companies in stannevies —English Law. 

In England, a company though consisting of more than twenty persons noed 
not be registered under the Companies Act, if it is engaged in working 
mines in the stanneries and is subject to the jurisdietion of the 
Courts exorcising the stanneries jurisdiction. See S. 1, Companies 
(Consolidation) Act, 1908. T 

3.— Unless it is registered — Letters Patent 
(1) Effect of registration. 

{a) The legal entity created by registration is a corporate body totally distinct 
from the individuals comprising it. See S- 41, infra; also Salomon v. 
(SaZomow, (1897) A.C. t p. 51, Koduh, Ltd. v. Clark, (1903) 1 K.B 
505. .. ■ ■ jj 

(5) Hence a sale by a ponson to a Corporation of which he is a member is valid, 
and is not either in form or substance a sale by that person to him- 
self. Farrar v. Farrars Ltd., (1888), 40 O.D. 395, Y 

(c) Such a sale cannot be impeached on the ground that it was in pursuance 
of a resolution which was carried by the votes of that member. North 
West Transportation Co. Beatty, (1887) 12 A.O. 589, approved in 
Burland v. Earle, (1902) A.Q. 83. W 
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(2) Incorporated Company, not a trustee or agent for the memhers. 

An incorporated Company is not in law, the agent of the subscribers or trustee 
for them, though it may be that the business is precisely the same as 
** ■ it was before its incorporation, and the same hands receive the profits. 

Per Lord Maenaghten in Salontmv v. Salomon d Co., (1897) A.,0. 
p 51, X 

® (3) Effect of non-registration. 

(ffl) An association which does not comply with the provisions of the section in 
respect of registration is illegal, and prww /aeie cannot be wound up 
hy the Gourb. In re Padsfozo Association, 20 Gh. D. 137; Soulh Wales 
Atlaniic Steamship Co., 2 Gb.,J). 763. See, a,lao, Loolan v. Midlaitd 
Baihoay Co., 2 A.G. 792, 806. Y 

(6) Such an association cannot sue to recover debts due to it. (Shazo Y. iSewsoM., 
(1883) 11 Q,B.D. 568. Z 

(c) Nor can it be sued upon contracts entered into by it. 3 Bom, 0.0. 159. A 

(d) A contract entered into by a Oompany which is illegal for want of regis - 

tration cannot be enforced by the Company even after its registration. 
3B. H.0 B. (0.0.) 45. B 

(e) But the Oomp.any can, after it has become legal by registration, sue to 

enforce a contract entered into before registration, i£ it can be shown 
that the defendant had recognized the Corporation as his creditor. Be 
Thomas, 14 Q.B.D. 379. C 

N.B. — An order for the administration of the funds of an association illegal for 
want of registration, was made in Hume v. Record Beign Syndicate, 
80 L.T. 404. 

Sf.B. — An unregistered association with less than twenty members becomes 
illegal when the members become more than twenty in number. Be 
Thomas, 14 Q.B.D. 379. 

' X.. . . 5. This Act is divided into nine parts, relating 

Division of Act. . . i « n • i • 

to the following subject-matters : — 

The First Part — to the constitution and incorporation of Com- 
panies and Associations under this Act ; 

The Second Part — -to the distribution of the capital and liability 
of members of Companies and Associations under this Act ; 

The Third Part— to the management and administration of 
Companies and Associations under this Act ; 

The Fourth Part— to the winding-up of Companies and 
Associations under this Act ; 

The Fifth Part— to the registration-office ; 

The Sixth Part — to the application of this Act to Companies 
registered under Act No. XIX of 1857 (/or the incorporation arid 
regulation of Joint- Btoeh Companies and other Associations, either 
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ivith or 7.oithotit Imited liaUUty of the meanders thereof), and Act 
No. VII of 1860 (to enable Jornt-StoGh Ba^ildng Companies to he 
formed on the principle of limited liability), or either of them ; 

The Seventh Part— to Companies authorised to register under 
this Act ; 

The Eighth Part — to the application of this Act to unregistered 
Companies ; 

The Ninth Part — to miscellaneous provisions. 

(Notes). 

Cori’esponding English Daw. 

This section corresponds to S. 5 of the English Companies Act of 1862, but 
there is no corresponding section in the Companies (Consolidation) 
Act. (1908). Cl 

N.B. — For a full discussion of the various sections of the English Act of 1862, 
relating (i) to Capital ; (ii) to Call and the liability of members in res- 
pect of their shares ; (iii) to the Collection and distribution of asset.*! 
in a winding-up, see the judgment of Lindley, L.J. in Pyh Works, 44 
Oh. Div. 683. C 2 

PAET I. 

Constitution and Incorporation op Companies and 
Associations under this Act. 

Memorandum of Association, 

6. Any seven or more persons associated for any lawful purpose ^ 
Mode of forming uiay, by subscribing their names to a memoran- 
Company. association and otherwise complying with 

the requisitions of this Act in respect of registration, form an incor- 
porated Company 2, with or without limited liability. 

Explanation. — Foreigners are persons within the meaning of 
this section, although the whole or any part of the business of the 
proposed Company is intended to be transacted out of British India. 

(Notes). 

Gomsponding English Eavr. 

This section corresponds to the first paragraph of S. 2 of the English Companies 
(Consolidation) Act, 

The English Act contains the words “ or, where the company to be formed 
will be a private company within the moaning of this Act, any two 
or more persons ” within brackets, after the words “ Any seven or 
more persons.” q g 
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Any seven. ...purpose.** 

(1) “Person” — Meaning of. 

The term “ person ” includes any Company or Association or body of individuals 
whether incorporated or not. See General Glauses Act, X of 1897, 
S. 3 (39). D 

(2) Limited Company as share-holder. 

^ (a) Heuco an incorporated Company may, if authorized by its memorandum 

and articles, become a member in another limited company. Bath’s 
case, 1878, 8 Oh. D. 33i; See, also, Barmd’s Banking Co., ex parte, 
Co7itract Corporation, (1869) 3 Ch, 105 ; Bopal Bank of Ifidia’s case, 
7Eq. 91; 4 Oh. 252. B 

(b) It may sometimes, even if not so authorised, take shares in another 

Company, as where shares are taken by way of compromise for a debt 
but not with the intention of permanently retaining them. Lands 
Allotment Co., (18M) 1 Gh. 616. F 

(c) A Joint Stock Company could not, unless expressly authorised by its memo- 

randum, hold shares in another Joint Stock Company. 4 B.H,O.R. 
185. G 

(d) A limited Company may, when authorized by its memorandum and articles, 

hold shares in an unlimited Company. See Buckley, 9th Ed. p. 7. H 

(3) Limited Company being membee of unlimited Company — Extent of liability. 

“ If a Corporation becomes a shareholder in an unlimited Company, it is none 
the less liable to the full extent of its means by reason of its being a 
limited Company, than an individual by reason of his means being 
limited to that which he possesses.” Buckley, 9th Ed. p. 7 ; Mmr v. 
Glasgow Bank, 4 A.C. 337, 381. I 

(4) “ One-man Company ” — Legality of. 

The roq^uirements of the section would be satisfied in the ease of a Company of 
■ seven members six of whom are trustees for the seventh. The Act 
does not require more than a nominal plurality of members, and the 
“ one-man Company ” is therefore legal. Salomon v. Salomon Co. , 

• (1997) A.G. 22, 4:5, reversi7tg Broderip y, SaloniOJi, (1895) 2 Gh. 328. J 

(5) Interest of members in the Company need not be substantial. 

(а) There is nothing in the Act as to the extent or degree of interest which 

may be held by each of the seven, or as to the proportion of interest 
•* or influence possessed by one or the majority of the shareholders 

over the others. Salomonv. Salomon, (1897) A.G. 22, 45. K 

(б) “ Salomon’s ease has decided that a Company can be legitimately formed 

It, under the Companies Act by one person, or one or two persons, with 

all the rest men of straw, and that thore is at present no machinery 
except winding-up, by which it can be extinguished. ” Per Bindley 
L.J. Ju re Hirth, (1899), IQ.B. 612 (620). L 

(6) Conveyance to “ one-man Company,” voidable, if fraudulent. 

But though a ” one-man Company ” is legalj yet, if a sole trader converts him 
self into a Company and transfers all his assets to the Company, the 
transaction may be fraudulent under S. 53 of the Transfer of Pro- 
perty Act (IV of 1882), or it may be impeached as an act of bankruiJtcy 
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tinder the Bankruptcy Law in case the vendor becomoB inaolvettt. 
See Ee Eirth, (1899), 1 Q.B. 612 ; See, also, Be Slahodimky, (1903), 
2 K.B. 625: Be Ely, (1900) 48 W.E. 693; Be Carey, (1895), 2 Q.B. 
624; Wheatley's Tnistcev. Wheatley, 86L.T. 491; E.P. tJe(?Ve?/s, (1805) 
2 Q.B. 624. ; M 

N .B.— Tliough S, 53 of the Transfer of Property Act applies only to imniovoablc 
property, still the principles underlying that section are applicsable 
to moveable property also, and whore a transfer of moveables is made 
not in good faith, but only as a oontrivance to defraud creditors, the 
transaction can be set aside on general principles of justice, equity 
and good conscience. See 30 M. 6. M«1 

(7) Distinction between public and private Companies—English Daw. 

(a) The English Companies (Consolidation) Act of 1908, draws a di.stinction 
between public Companies and private Companies. 

A private Company according to the Act is one which (a) restricts the right 
to transfer shares, and (b) limits the number of its membors (exclu- 
sive of the persons in the employment of the Company) to fifty, and 
(o) prohibits any invitation to the inxblie to subscribo for any shares 
or debentures of the Company. 

{b) In the case of such Companies it is oxiough if the niomorandum is sub- 
.scribed by two persons. Sec S- 2, Companies (Consolidation) Act, 
1908. N 

2.-~*‘By subscribing. .. .incorporated Company.” 

(1) Signature by agent orally authorised, valid. 

The memorandum may bo signed by an agent authorised in this behalf oven 
orally. Whitley Pa, rtners, Limited, 0 

( 2 ) Certificate of incorporation—Effect of. 

A certificate of incorporation given by the Registrar is conclusive evidence of 
the fact that all the requisitions of the Act in respect of registration 
have been complied with. See S. 41, infra. P 

N.B, — As to the effect of signing the memorandum of Association, see Ss. 11 
and 46, infra. 

(3) Company not bound by agreements before incorporation. 

(a) A company is not bound by any agrccuiont catered into on its behalf 

before it comes into existence, and a Company is not in existence 
at the date of preparing the memorandum and articles, the costs of 
preparing these cannot be recovered from it. English and Colonial 
Co., (1906) 2 Oh. 435. ' Q 

(b) Even by subsequent ratification a Company cannot bo bound by any such 

contraet entered into before its incorpioration. Kelnerv. Baxter, (1866) 

2 C.P. 164. . K 

(c) But it may enter into anew contract embodying the terms of the old one. 

Be Bale and Plant, {18BQ) ; Natal Land Co. , V. I 'a.uline 

Oolleiry Syndicate, (1904) A.C. 120. S 

(d) Or it may enter into a new contract adopting the old one. See Evans and 
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7. The liability of the members of a Company formed under 
. T ... this Act may, according to the memorandum of 
liability of mem- association, be limited 1 either to the amount, if 
any, unpaid on the shares respectively held by 
them, or to such amount as the members may respectively under- 
take by the memorandum of association to contribute to the assets 
of the Company in the event of its being wound up. 

Where a Company is formed as a Limited Company, the liabi- 
Directors with un- bty of the directors or managers of such Corn- 

limited liability. pany, or of4he managing director, may, if so 

provided by the memorandum of association, be unlimited, 

(Notes). 

General. 

Corresponding English Law. 

The first paragraph of this section corresponds, in substance, to sub-sections 

(i) and (ii) of S. 2 of the English Companies (Consolidation) Act, 1908. 
The English Act also contains the words “in this Act termed a company 
limited by shares ” within brackets after the words “ respectively held 
by them,” cand also the words “ in this Act termed a Company Limit- 
ed by guarantee ” within brackets after the words “ in the event of its 
being woundup.” The second paragraph of this section corresponds 
to the first paragraph of S. 60 the English Act, 1908, verbatim. 

I.— ‘‘The liability.... limited.” 

(1) Limited liability — Object of. 

“ Limited liability has been permitted in favour of share-holders and the means 
prescribed for limiting ii must be strictly followed.” Buckley, 9th 
Ed., p. 7. G 

(2) Limitation of liability by memopandam — Not to be restricted by articles. 

Any limitation by the articles of the liability of the members in a way incon- 
sistent with the memorandum and to the prejudice of creditors is void. 
Dmt’s case, 15 Eg, 407.; 8 Oh. 768, 775. Y 

N.B. — But the articles may extend the liability of members beyond the limit 
fixed by the memorandum, to provide for the payment of a particular 
debt. Maxtoell’s Case, 20 Eq. 585: McKewan's Case, G Oh.D. 447. ¥-1 

(3) Distinction between a limited Company and a partnership. 

(а) A Limited Company is' a body corporated and is, in the eye of law, a distinct 

person, different altogether from the individuals composing it. Salo- 
mon V, Salomon, {IMI) A..C. 22; Kodak Ltd. v. Clark, (1903), 
1 K.B. 505 ; whereas a firm is not a distinct person ; it is made up of 
1 the several partners composing it. See Topham, 2rid. Ed. p. 5. W 

(б) Hence a Limited Company can hold and deal with property, and sue, 

and be sued in its own name and enter into contracts in its own be- 
half. The members are not personally entitled to the benefits or 
liable for the burden arising thereby. Their rights are confined to. 
receiving from the company their share of the profits, or after a wind- 
■ ' ' ing up of the surplus assets. Gore Brown & Jordon, 30th Ed., p. 3. X 

5 ■ 
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I,— The liability.., .limited ^—{Concluded). 

(c) Each partner is .personally liable for all the debts contracted by the firm. 

But the members of a Limited Company are not individually liable 
to its creditors for the debts coiitractod by the Company. They are 
only liable to the Company and their liability is limited to tho 
amount unpaid on their shares or to the amount fixed by the guarantcio 
as the ease may be. (ibid.) X-1 

(d) A share holder can, subject to the regulations of the Company, transfer hia 

shares to anybody without the comsent of the other mombors. But a 
. partner cannot transfer his interest in the firm without the consent of 
the other partners. Topham, 2nd Ed., p, 6. Y 

(e) A share-holder is not an agent of the Company of which he is a member, 

but a partner is an ageirt of the firm for making contracts. See 
■ Topham, 2nd Ed., p, 7. Z 

if) Partners can make any private arrangements they like among themselves 
concerning the business of the firm, while there are some arrange- 
ments which a Company is prohibited from making, such as the 
purchase by it of its own shares. (Ibid.) 

8* Where a Coniptany is formed on the principle of having the 
Memorandum members limited to the amount un- 

of association of a paid OH their, shares, hereinafter referred to as a 
limited by Company limited by shares, the memorandum of 
association shall contain the following things (that 
is to say): — 

(a) the name of the proposed Company with the addition of 
the word “limited ” as the last word in such name 
(&) the part of British India in which the registered office of 
the Company is proposed to be situate ^ ; 

(c) the objects for which the proposed Company is to be 

established 3 ; 

(d) a declaration that the liability of the members is limited ; 
(d) the amount of capital with which the Company proposes 

to be registered divided into shares of a certain fixed 
amount 

Subject to the following regulations : — 

(/) that no subscriber shall take less than one share ; 

(</) that each subscriber of the memorandum of association 
shall write opposite to his name the number of shares 
he takes 5. 

(Notes). 

General. 

ffiorresponding English Law. 

This section corresponds to S. 3 of the Companies (Consolidation) Act, 1908. 
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1.—^ 'The name. ...such name.*’ 

(1) Memorandum— Nature of. 

The memorandum of assooiatiou of a Gompany is its charter, and fixes the 
limits and extent of its powers, AsJibury Rail, Carriage and Iron 
Co. V. Eiche. L.R. 7 H.L. 668. ' A-1 

ii(2) Importance of the name of Company. 

The name of the Company may be important in construing, the objects defined 
in the memorandum of association. Be Crown Bank, ISdO, 44 Ch. 
D. 63i; V. ilfysore Eee/s, (1902) el Oh. 745. B 

t3) Name not to be indentical with that of a subsisting Company. 

The name of the Company should not be identicial with that of a subsisting 
. Company or so nearly resembling the same as to be oalcixlafced to 
deceive, except where such subsisting Gomp.any is in the course of 
being dissolved and testifies its consent in such manner as the 
Registrar requires. See S. 41, in/ra, and notes under that section. C 
t(4) Words implying Royal patronage not to be used without permission. 

A Company should nob without the consent of the Home Secretary use as part 
of its name, words implying Imperial or Royal patronage such as 
“ Royal,” “ Crown.” “ Queen,” “ His Majesty’s” ‘‘ Her Majesty’s” 
&c. See Evans and Cooper p. 4 ; Nicols and Lawrence, 3rd Ed., p. 25, D 
(5) Publication of Company’s name. 

Every Limited Company should paint or affix its name on the outside of every 
office or place of business, audits name must appear ill legible charac- 
ters in all notices, advertisements, bills, invoices, receipts, etc. See 
S. 65, infra. E 

.(6) Associations not for profit may be permitted to omit the word ‘ limited.’ 

An association formed for some purpose other than gain may, on obtaining a 
license from the Local Government, be registered, with limited liabi- 
lity without the addition of the word ‘ limited ’’ tq its name. See 
S. 26, m/ra. P 

2.— The part situate.” 

i(l) Carrying business without registered office, prohibited. 

Every Company under the Act shall have a registered office to which all com- 
munications and notices may be addressed. A Company that carries 
on business without such registered office incurs a penalty of Rs. 50, 
for every day during which the business is carried on. See S. 63, 
infra. G 

i(2) Notice of situation of Registered office. 

Notice of the situation of the Registered office and of any change therein shall 
be given to the Registrar, See S. 64, iii/ra. H 

3. — ” The objects established.” 

i{l) Objects of the Company should not be illegal. 

The object of a Company should not be the doing of anything illegal, immoral 
or contrary to public policy. Thus, the memorandum cannot empower 
a Company to pay dividends out of capital, or to iSaue shares at a dis- 
count, or purchase its own shares. Trevor V. Whitworth, (18S7), 
12 A. C. 409; Q-uinmss y. Larod Co7'ppration of Ireland, (1882), 22 0. 
D. 3^9 ; Oorugam Cold Mining Co. of Titdiay. Boper, (1892), A,C. 1^5. 1 
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3—“ The objects — established ’’—{Contimied). 

(2) Objects to be specified clearly. 

(fl) The objects must be set out with reasonable clear nesa. A mere Btringhig. 
together of a large number of very v/ido po\Yora is not a complianco 
■with the section. In re German Date Coffee Co., (1882), 20 C.D. U!0.. 
See, also, iJe i?'mser LR, W.N. (1003), 73. I 

{b) The roquireinents pf this clause are not complied with if tho momoraiulutn 
merely states that the object of the propo.sed Company is to carry on 
any business which may appear to it to be profitable. Crown Banky, 
44 Oh. D. 684 ; Stephans v. M^jsore Beefs, (1902), 1 Ch. 745. K 

^3) Company’s powers limited to objects specified in Memorandum — Doctrine ot 
ultra vires. 

(a) The powers of a Company to transact business are restricted to the objects. 

specified in the memorandum. Any act which is beyond the objects thus, 
speoifiedis^tifra wm and void. Ashbwy Carriage Co. v. Biclie, (1875),. 
7 H.L. 653. h 

(6) A Statutory^Corporation.... created for a particular purpose is limited as to all 
its powers by the purposes of its incorporation as defined in the Act. 
JVr Lord Granwortli in Eastern Counties Baikoay v. Smokes, (1885), 
6H.L.O.,331. M 

(4) Contract ultra vires the memorandum, void. 

(«) A contract which is ultra vires tho memorandum is wholly void and cannot, 
be rendered valid as against tho corporation oven though it is assented 
to by every individual member of the corporation. Wenlook v. Biver. 
Deefio., 36 Oh. D. 674, 681N, 686 N ; see, ahso, Ashbtiry Co. v. Bichie,. 
L.R. 7 H.L. 653 (672). Toivers v. African Tug, (1904), 1 Oh. 506. N. 

(b) A contract made by or on behalf of a corporation or public company created^ 

for special purposes, or by the promotors of such company which ia in 
excess of its powers, cannot bo specifically enforced. See Specific: 
Relief Act (I of 1877), S, 21 (Z’). 0 

(c) A consent decree obtained against a Company and embodying the terms bfi 

an i.tltra vires contract is as invalid as the contract itself and can be 
■ set aside. Q.N.W.G. Railway Co. v. Charleboi’s, (1899), A.G. 114. F 

(5) Liability of Directors for acts ultra vires the memorandum. 

The directors are personally liable for any loss the Company may sustain by- 
reason of acts done by them, .not f warranted by the memorandum of 
association. 18 B. 119. ' 

N.B. — The Company does not incur any liability in respect of such acts. T 
B.L.R. 583. 

(6) Reason of the doctrine' of a/^rs v/res. 

(fl) The rule is intended for- the protection'of future share-holders, and credi- 
tors of the Company. ‘ ‘ The provision under which the system of 
limited liability was inaugurated were provisions not merely for tho 
benefit of existing share-holders but were also intended to secure the 
interests of future share-holders, and the creditors of the companies.”" 
Per Lord Cairns in Ashbury Railway Carriage Co. v. UieUe, (1875), 
7 H.L. at p. 667, £ 
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The objects. .. .established ” — [Continued). 

(h) “ You musf/' state the objects for which you are associated, so that the per- 
sons dealing with you will know that they are dealing with perscais 
who can only devote their means to a given class of objects, and who 
are prohibited from devoting their means to any other purpose. ” Per 
Lord HaCierley in Ashbury Railway Carriage Co. v, Riche, (1875), 
L.B. 7 H.L. at p. 684. S 

(7) Memorandmn-— Generally unalterable. 

The memorandum of association is the fundamental and, except in certain 
specified particulars, the unalterable law of Companies incorporated 
in virtue of it. Per Lord Selborne, Ashbury Railway Carriage Co. 
V. Riche, L. R. 7 H, L. at p. 698 ; See, also, S. 12, infra. T 

18) Memorandum not to be controlled by articles. 

(a) “ The memorandum cannot be so qualified by the articles as to reserve 

powers to extend or change the business or objects of the Company 
by means of a special resolution.” Per Archibald, J. [Ibid.) See, also, 
Pent’s case, 15 Eq. 407 = 8 Oh. 768. U 

(b) If the memorandum of association expressly or impliedly prescribes equality 

among the share-holders, the articles of association, even though, 
contemporaneous, cannot override the memorandum in this particular. 
Andrew v. Oas Meter Co., (1897), 1 Oh.D. p. 361. Y 

(9) Doctrine of ultra vires to be applied reasonably. 

But though any act which is nftm wes the memorandum, is void, anything 
fairly incidental to the objects as defined is not, unless e.xpressly 
prohibited, to be held as ultra vires. A-C v. Great Eastern llaihmy, 
11 Ch. D. 449, 480 ; 6 A.O. 473 ; L. & N. W. Railway Co. v. Price, 
UQ.B.D.485; Fosters. L.G. D. By. 1895(1 Q.B. 711 ; A-G v. 
London County Council, (1901), 1 Oh. 781; (1907) A.O. 165; A-ff, 
v. N. E. Baihoay (1906), 2 Ch. 675 ; A-G v. Mersey Railway (1907) 
1 Oh. 81 ; (1907) A.O. 415; Guinness v. Land Corporation of Ireland 
(1882), 22 O.D. 349; 14 0. 189, W 

^10) Examples. 

[a) A Company formed to work a patent may purchase the patent. Lief- 
childF case, (1865), 1 Eq. 231. X 

.(6) Where a Company acquired a piece of land for the purposes of its railway 
and erected railways on arches, held, it could let the arches as work- 
shops, &e., Foster V. London, Chatham and Dover Baihoay. Co., (1895), 
1 Q.B. 711 ; see, also, Ex parte Horsey (1868), 16 W.R. 535 ; Simpson 
V. Westminster Palace Hotel Co., [I860), 8 ILJj.C. 712. Y 

(c) Where the objects of a Company were stated to be the purchase of the busi- 

ness of a hotel-keeper, confectioner and provis Loner, the future work- 
ing and carrying on of the said business and the doing of all such 
other things as were incidental or conducive to the attainments of 
the above objects, held, the directors had power to bind the Company 
by the issue of negotiable securities in the ordinary course of busi- 
ness. 1 B.L.R. (0. C.) 14. ” Z 

(d) A trading Company has generally, as incidental to its main objects, the 

power of borrowing money, mortgaging and .selling property, pfiying 
commissions to brokers for disposing of shares, giving gratuities to 
workmen to form a reserve fund, <fec. WicoZns cb Lawrence, 3rd Ed,, 
pp. 28, 29, 30. ; A 
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5—'“ The objects — established ”—{Condudedl. 

(11) Acts, not incidental to the main object— Examples. 

(a) A Company having power to run tramways cannot run omnibusacs to feed 
the tramways. London County Coimcil v> Attorney-General, (11)02),. 
A.O. 163. ■ ' ® 

(i) A Life Asaurauco Company cannot undertake the business of marine 
insurance. Re Phoenix Life Assurance Co-, (]8G2) 2 J, & H. 111. C 
(12i Articles may explain or supplement memorandum. 

“If the memorandum is ambiguous or silent on a matter which the Act does 
not require to be stated therein, contemporaneous articles may be 
looked at to explain its meaning or to control or rebut an inference 
which might otherwise be drawn from its silence.” Lindley ,ou 
Companies, 6th Ed., Yol. I, p. 163. ** 

(1.3) Acts ultra vires the articles— Effect of. 

An act which is within the Memorandum, but forbidden by the articles, may 
be ratified by the share-holders. Irvine v. Union Bank of A.miraliat 
(1877), 2 A.O. 388. See, also, Spackman v. Evans, L-B. 3 H.L. 171 ; 
Evans v, Smallcombe, L.R. 3 H.L, 249 ; Hauldstvorth v. Evans, L. 
E. 3 H.L. 263 ; Dixon v. Evans, L.R. 5 H.L, 606 ; Phosphate of Lime 
Co. V. Green, L.R. 7 O.P. 43 •,i^CainpbelVs Case, 9 Oh. 1. E. 

(34) Company to be wound up on failure of its objects. 

An association formed for _a particular purpose must be put an end to 
if that purpose fails, and it does not matter that it has large powers 
in addition to that particular purpose. In re Red Book Gold Mining 
Co,, (1889),, 61 L.T. at p. 787. See, also, Be Coolgardie Consolidated 
Gold mines. Ltd,, {IQdl}, IGL.T. ‘2C>d', Be Amalgamated Syndicate, 
(1897). 2 Ch. 600 ; Re Haven Gold Mining Co,, (1881), 20 C D. 161 ^ 
Be Croton Bank, (1890), 44 C.D. 634 ; Be German Date Coffee Co>, 
(1882), 20 Oh, D. 169. F 

(15) General words in memorandum — How construed. 

(а) General words in the memorandum which when construed literally may 

mean anything “ must be taken in connection with what are shown 
by the context to be the dominant or main objects. It will not dO' 
under general words to turn a Company for manufacturing one thing 
into a company for importing something else, however general the- 
words are.” Per'’Lindhy,L.I., Re German. Date Coffee Co,, (1882),. 
20 C.D. 169. See-, also, Stephens v. Mysor e Beefs, (1902), 1 Ch. 746 ; 
Pedlar v. Bond Block Mines, (1905), 2 Ch. 427, G 

(б) The memorandum of association of a Company authorized the Company to 

acquire gold mines ‘ in Mysore and elsewhere the Company gave up< 
the mining operations in Mysore ; it was held, that the provision for 
the acquisition of gold mines ‘ elsewhere ’ would not enable it to work 
mines on the Gold Coast. Stephens v. Mysore Reefs, (1902), 1 Ch. 745 •• 
See, also, Pedlar v. Bond Block Gold Mines Limited, (1905), Ch. 427. H. 
(c) In spite x>f a statement in the objects clausa that each paragraph is to be 
read independently and is not to be limited by the terms of other 
paragraphs, if the main object is set forth in one paragraph, the other 
paragraphs will be read only as ancillary to it. Stephens v. Mysore- 
Beefs, (1902) 1 Oh. 745. ‘ 1 
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4. — “ The amount of capital — amount.” 

(1) Amount of capital. 

The Act places no limit on the amount of capital with which a Oompany may 
. be registered. But in determining the. amount of capital it is well to 

bear in mind that there is “ enough to provide the Company with 
sufficient working capital. Lack of such capital will probably result 
in an early dissolution. On the other hand, the capitaT should not 
be larger than is requisite ; for, if larger than necessary j the profits 
per share will be diminished, and stamp duties will be unnecessarily 
paid,’’ See Nicolas and Lawrence, 3rd Ed., p. 35. J 

N,B.— As to the meaning of the word ‘ share ’ see notes under S. 29, infra. 

(2) Shares may be of any amount. 

There is no minimum fixed as to the amount of each share. The shares may 
be of the srhallest nominal value. Salomon v. Salomon and Co., (1897) 
A.O. 22, 45, reversing Broderip v. Salomon, (1895), 2 Oh. 323. K 

(3) Different classes of shares. 

(а) The capital may be divided into shares of different classes, the holders of 

each class, being entitled to different rights as to dividends, return of 
capital in a winding up, voting or otherwise. See 3. 27 (a), infra. L 

(б) If the rights ®f the different classes of share- holders are stated in the me- 

morandum, they cannot subsequently be altered. See Ashbury v. 
TEafson, (1885), 30 Oh. D. 376. M 

(c) Even if the memorandum states that the rights of the different classes of 

share-holders shall be such as are defined by the Articles, the defining 
clause of the Articles must be treated as part of the memorandum, 
and becomes as unalterable as the memorandum itself. Collins v. 
Birmingham Breioeries, Ltd., (1899), 16 T.L.E. 180. N 

(d) But they can be altered if the memorandum itself reserves power to alter 

them. FeZs6ac7i Co., (1904), 1 Oh. 87. O 

(o) If the rights of share-holders are defined by the Articles, they can, it seems, 
be altered under S, 76, infra. Sqo Andrews v. Oas Meter Co., (1897), 

1 Oh. 361, F 

S. — ” Bach subscriber — takes.” 

(1) Subscriber, to take shares from the Company. 

A person who subscribes the memorandum for a certain number of shares, is 
bound to take the shares from the Company and pay for them. His 
obligation is not discharged by taking fully paid-up shares from another 
member. 13 B. 57. Q' 

(2) Qualification shares of directors need not be purchased from the Company. 

Shares taken as a qualification for the directorship of a Company need not b& 
taken from the Company itself. It is enough if they are obtained, in 
open market or from a friend, within a reasonable time after the ac- 
ceptance of office. They need not be shares for which the qualifying 
director has paid. 13 Bom. 1. Sec, also, Brown’s case, L.E. 9 Oh. Ap. 

102. S- 
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9. Where a Company is formed on the principle of having the 
liability of its members limited to such amount as 
asSSofaOom^ meiuberB respectively undertake to contribute 
pany limited by gua- to the assets of the Company in the event of the 
same being wound up (hereinafter referred to as a 
Company limited by guarantee), the memorandum of association 
shall contain the following things (that is to say): — - 

(a) the name of the proposed Company, with the addition 
of the word “limited ” as the last word in such name ; 

(b) the part of British India in which the registered office of 

the Company is proposed to be situate ; 

(c) the objects for which the proposed Company is to be 

established ; 

(d) a declaration that each member undertakes to contribute 
to the assets of the Company, in the event of the same 
being wound up during the time that he is a member, 
or within one year afterwards, for payment of the debts 

. and liabilities of the Company contracted before the time 

at which he ceases to be a member, and of the costs, 
charges and expenses of winding-up the Company and 
for the adjustment of the rights of the contributories 
amongst themselves, such amount as may be required, 
not exceeding a specified amount. 


(Note). 

(General). 

Corresponding English Law. 

This section corresponds to S. 4, el. 1 of the English Companies (Consolida- 
tion) Act, 1908- 


10. Where a Company is formed on the principle of having no 
Memorandam of liability of its members (here- 


association of an un- 
limited Company. 


inafter referred to as an unlimited Company), the 
memorandum of association shall contain the fol- 
lowing things (that is to say): — 

(a) the name of the proposed Company ; 

(h) the part- of British India in which the registered office of 
the Company is proposed to be situate ; 

(c). the objects for which, the, proposed Company is to be 
established. 
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(Notes). 

(General). 

Corresponding English Law. 

This section, corresponds to S. 5, cl. 1 of the English Companies (Consolidation) 
Act, 1908. 

11. The memorandum of association shall be signedi’by each 
subscriber in the presence of, and be attested by, 

Signature and of- one witness at the least 2. It shall, when regis- 
loct of memorandum t i - 

•of association. tered, bind the Company and the members 3 

thereof to the same extent as if each member had 
subscribed his name thereto, and there were in the memorandum 
•contained, on the part of himself, his heirs, executors and adminis- 
trators, a contract to observe all the conditions of such memoran- 
dum subject to the provisions of this Act. 

(Note). 

(General). 

'Corresponding English Law. 

This section correspondsto S. 6 of the English Companies (Consolidation) Act, 1908. 

/. — “ The memorandum.... signed. 

(1) Signature includes ‘mark.’ 

“ Sign ” with its grammatical variations and cognate expressions, shall, with, 
reference to a person who is unable to write his name include 
“mark” with its grammatical variations and cognate expressions. 
General Clauses Act X of 1897, S. 3 (52). S 

(2) Effect of signing memorandum. 

The subscribers of the memorandum shall be deemed to have agreed to be- 
come members of the Company, and upon the registration of the 
Company shall be entered as members in the register of members. 
See S. 45, infra. T 

(3) Signature of articles. 

If the Company is registered with articles of association, the articles must he 
signed in the same manner as the memorandum. See S. 39, infra. U 

(4) Signature obtained through fraud of promoter— Effect of. 

A person who has signed the memorandum cannot as against the company 
obtain a rescission of the contract to take shares, on the ground that 
his signature was obtained through the fraud of a promoter, for when 
he signed the memorandum, the Company was not in existence and 
therefore could not be a party to the fraud. Lord Lurrjan's case, 
(1902), 1 Oh. 707. ¥ 

2. — “ And be attested — least,” 

(1) Attestation of all signatures by one witness. 

Form A, in Sch. II contemplates one witness attesting at the foot of the 
memorandum. the signatures of all the subscribers. 17 B. 472, W 

(2) Language ofethe section— Peculiarity of. 

The language of the section which follows the English Act, is somewhat pecu- 
liar. In its strict grammatical sense it would mean that the mem.o- 
randum of association shall be attested by one witness at the least, 
not that the signature, of each subscriber, shall be attested by one wit- 
ness at the least. (Ibid.) . X 

■ 6 ■ 
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3.— ‘‘It shall — company and the members,” 

(1) Numbep of shares that may be taken. 

The Act places no limit on the number of shares that may bo held by a single 
member, nor does it require that the subscribers should have a sub- 
stantial interest in the undertaking. Salomon v. Salomon tC Co., (1B9G)> 
A.C. 22. ¥ 

(2) Liability of share holder to pay for shares. 

A share-holder is liable to pay for the shares in money, or if there is a register- 
ed contract, in money’s worth. See Q. 28, mfra ] sblso Bag Ian Still 
Collier?/ Co, (1870), 5 Ch. App. 386. Z. 

(3) Subscriber’s liability not affected by non-attestation. 

Non-attestarion of a subscriber’s signature may be a valid objection to the 
registration, but if registration has taken place, a subscriber cannot 
escape his liability to the company as a member on the ground that 
his signature to the memorandum has not been attested. The trans- 
action may have been irregular, but is not void, 17 B. 472. K 

(4) Power to appoint first directors. 

Some times, power is given to the subscribers to appoint the first directors and 
until they exercise the power, they themselves act as directors. See 
Evans & Cooper, p. 11, B 

(5) Stamp duty on memorandum, 

(a) The. memorandum should bear a stamp of Rs. 15 if accompanied by articles 
of association under S. 37 , itifra. If not so accompanied it should 
boar a stamp of Rs. 40. But the memorandum of association of a 
Company not formed for profit, and registered under S. 26, infra, 
need not bear any stamp. See Indian Stamp Act, II of 1899, Soh. I, 
Art. 39. C 

{b) Under the English Law, the memorandum must bear the same stamp as if it 
were a deed. See S, 6 of the English Companies (Consolidation) Act 
(1908). B 

,12. Any Company limited by shares may so far modify the con- 
ditions contained in its memorandum of associa- 
OomJ?ie?to"aS if authorised to do so by its regulations as 

memorandum of originally framed, or, as altered bv special resolu- 

association. . . 

tion m manner hereinafter mentioned, as to in- 

crease its capital ^ , by the issue of new shares of such amount as it 
thinks expedient, or to consolidate and divide its capital into shares 
of larger amount than its existing shares, or to convert its paid-up 
shares into stock ^ ; but, save as aforesaid, and save as hereinafter 
provided, no alteration shall be made by . any Company in the condi- 
tions contained in its memorandum of association 3. 

(Notes), 

(General). 

Corresponding English Law. 

See Hections 7 and 41 els. 1 {a), (b) & (c) and 2 of the English Companies (Consolida- 
tion Act), 1908. 
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Any company.... increase Us capital.” 

(1) Increase of capital, to be authorised by articles. 

The power’ to increase must be contained in the regulations. A po’wer' 
conferred by the membrand-um is' ineffectual and an increase made in 
exercise of that power is void. Re Gexine Co., (1908), W.N. 82. E. 

(2) Increase of capital — Form of. 

ia) “The statute does not prescribe any partieular form in •which this {i.e. ; the ■ 
increase of capital) is to be done.” Per Jjord Selborne in Gamp- 
be’Ps Case, (1873), 9 Oh. App. 1 (21). F 

{b) “The articles may require a special or extraordinary resolution, or may 
give the directors the power of increasing the capital with or 
without the sanction of a general meeting. If the articles do not 
require a special or extraordinary resolution, an ordinary resolution, 
is all that is necessary.” Evans & Cooper p. 52. . &• 

(c) Where the articles require “ the sanction of a special meeting of the Com- 
pany, passed at a general meeting,” a resolution passed at a general, 
meeting of the Company is not sufficient. 18 B. 152. H, 

{d) A person cannot be made liable as the holder of shares in the increased 
capital of a Company, unless the increase of capital has been made 
in accordance with the regulation of the Company. {Ibid.) I. 

(3) Procedure where Regulations do not authorize increase. 

If the regulations do not authorize an increase, a special resolution should be- 

pa.ssed to take power, but two such resolutions are not necessary one 

to alter the articles and the other to increase the capital. OampbeWs- 
case (1873;, 9 Ch. App. 1. See, also, Taylor v. Pilseii Joel Co., 27 Oh. 
D. 268. • J 

(4) Substantial compliance ■with section— Sufficiency of. 

“The powers given by the section are well exercised whenever the things, 
authorized are in substance done by those who are by the Statute 
made competent to do them.” Per Selberne, in Campbell’s case, h. 
R. 9 Oh. 1 (21). K; 

(5) Increase of capital by issue of preference shares, when valid. 

Where the memorandum does not forbid it, an increase may be effected by the- 
issue of preference shares. Andretos v. Gas Meter Co., (1897), 1 Oh, 
361. ■ L. 

(6) Increase not to affect rights of share-holders inter se. 

An increase cannot be so effected as to create shares which would disturb the- 
rights of different -classes of share-holders as determined by the memo- 
randum, unless the memorandum itself confers powers to vary those 
rights, Bqo Ashbury V. TVatson, {1885) 30 Gh.. D. 6; Undei'ivood v. 
London Music Halls, {IdOl), Gh. 309 ; Welsbaclc Incandescent Gas. 
Co., (1904:) 1 Oh. 87. M. 

(7) Notice of increase to be given to Registrar. 

Notice of any increase of share capital beyond the registered capital must he- 
given to the Registrar within fifteen days after the passing of the 
resolution authorizing the increase, Default in complying with this- 
requirement renders the Company and every Director and Manager- 
wilfully authorizing or permitting' the default liable to a penalty, not- 
exceeding Bs. 100 a day. See 57, w/ro, ' NT 



44 Act YI of 1882 (the INDIAN COMPANIES act). [S. 12 

/. — Any company. .. -increase its capita! ” — [Concluded). 

((8) Notice of consolidation etc. 

Similarly notice of consolidation of share capital, of conversion of shares into 
stock, and of re-conversion of stock into, shares must be given to the 
Eegistrar, See S. 61, infra. 0 

2. To consolidate. .. -Stock.” 

<1) Effect of comrersion of shares into stock. 

After conversion and notice to the Registrar all the provisions of the Act which 
are applicable to shares only shall cease as to so much of the capital 
as is converted into stock ; and the register of members of the Com- 
pany, and the list of members to be forwarded to the Registrar shall 
show the amount of stock held by each member instead of the amount 
of shares and the particulars relating to shares herein before required 
by the Act. See S. 52, infra. P 

(2) Stock and shares compared. 

{a) “ Shares are not necessarily paid up. They may exist as either paid up or 
not paid up shares and they are not necessarily converted into stock 
when they are paid up. But stock can only exist in the paid up 
state.” Per Lord Plathorley in Morrice v. Aylmer, (1875) 7 I-I.L. 717. Q 

(6) “ Shares in a Company, as shares, cannot be bought in small fractions of 
any amount ; but the consolidated stock of a company can be bought 
just in the same way as the stock of the public debt can be bought, 
split up into as many portions as you like, and sub-divided into as 
small fractions as you please.” Per Lord Hatherley in Morrice v. 
Aj/Zmer, (1875). 7 H.L. 717 (724,725). R 

N.B. — But “independently of that, it possesses all the qualities of shares. It 
is in fact simply a set of shares put together in a bundle.” {Ihid.) 

<3) Incidents common to stocks and; shares. 

[a) “Stock is ordinarily transferable in the same manner as shares, but 
sometimes a minimum amount of transferable stock is fixed,” Evans 
<& Cooper, p, 54. S 

(&) “ Stock-holders have usually the same right as regards dividends and vot- 
ing as share-holders.” (Ibid.) T 

(c) “ Preference and other rights in respect of shares are not affected by their 

conversion into stock.” (Ibid.) U 

(d) “ Warrants to bearer may be issued in respect of stock.” (Ibid-) Y 

3.—” Save as aforesaid.... association.” 

{!) Memopandum not generally alterable. 

(а) The memorandum of association is the fundamental and except in certain 

specified particulars, the unalterable law of the Companies registered 
in virtue of the Act. Ashbury Bail Carriage Co. v. Riche, L.R. 7 
PI.L. 6G8; §Ge, also,. Deni’s Case,,15„Eq. 407=8 Ch. 708. W 

(б) The provisions of the memorandum cannot be altered oven in punsuance of 

a power in this Jbehalf conferred by the memorandum itself. See 
: Evans & Cooper, p. 6. , X 

(c). Anything inserted in amernprar^dum, though it is not a thing, required, 
to be stated therein is a “ condition ” and cannot be altered. Ashbury 
V. TFaZso?i, (1885), 30 Ch. D. 881. Y 


Ss. 12 & 13] Act YI of 1882 (the Indian companies act). 45^ 

3.—” Save as aforesaid.... association ” — (Concluded). 

(d) Thus, although a condition inserted in the memorandum of association 
that A <fc B, and their heirs etc,, shall be secretaries of a Bank, is not 
one of the things which under S. 8, a memorandum of association is. 

to contain, nevertheless, the restrictions placed by this section 
upon modification of the conditions contained in the memorandum of 
association apply to this condition also. 5 M.L.T. 290. See, also, 
Ashbury y. Watsm, 30 Ch. D. 376. Zi 

(c) Similarly, if the memorandum expressly or impliedly prescribes equality 
among the shareholders, the articles of association, even though con- 
temporaneous, cannot override the memorandum in this particular. 
Andreiay. Gas Meter Co., (1897), 1 Oh. D. p. 361. A. 

(f) Any provision in the articles which purports to empower the Company tO' 
alter the memorandum or to do anything not authorized by the 
memorandum is wholly void. Riche y. Ashbury Bail Carriage Go.,. 
L.E. 9 Ex. 224 ; 7 H.L. 653 ; See, also. Dent's Case 15 Eq. 407 = 8 Ch.. 
D. 768 ; Ashbury y, TEafson, (1885), 30 0. D. 376. B 

N.B. — As to acts that are ultra vires the memorandum, and as to the appli- 
cation of the-doctrine of ultra vires, see notes to S. 8 supra. 

(2j Articles may be altered. 

(a) Ordinarily, anything which appears in the articles of association, but is 

not provided for in the memorandum of association may be altered by 
special resolution under S. 76 of the Act. 5 M.L.T. 290 (292). C- 

(b) Where the memorandum of association contained a condition that A & B; 

and their heirs, executors and administrators were to be secretaries, 
but the emoluments and powers of the secretaries were set out in the- 
articles of association, held, that that portion of the articles of associ- 
ation could not be read as part of the memorandum of association so> 
as to preclude its alteration by special resolution under S. 76. 5 M. 
L.T. 290 (292). B 

Beduction of Caintal and Shares. 

13. Any Company limited by shares i may, by special resoln- 
Power to Company tion, SO far modify the conditions contained in 

to reduce capital. j|;g memorandum of association, if authorised sO' 

to do by its regulations as originally framed, or as altered by special 
resolution, as to reduce its capital ^ ; but no such resolution for 
reducing the captital of any Company shall come into operation 
until an order of the Court is registered 3 by the Eegistrar of Joint, 
Stock Companies, as is hereinafter mentioned. 

Explanation I.— The word “capital ” includes paid-up capital. 

Explanation IJ.— The power to reduce capital conferred by 
this section includes a power to cancel any lost capital, or any capi- 
tal unrepresented by available assets, ^ or to pay off any capital 
which may be in excess of the wants of the Company 5 ; and 
paid-up capital may be reduced either with or without extinguishing; 
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■on-educing the liability (if any) remaining on the shares of the 
■Company ; and,- to the extent to which such liability is not extin- 
guished or reduced, it shall be- deemed' to be preserved, notwithstand- 
ing anything hereinafter contained. 

(Notes). 

General. 

This section corresponds to S. 46 of the English Companies (Consolidation) 
Act of 1908, though the wording is somewhat different. S. 46 of 
the English Act states “ subject to confirmation by Court, a com- 
pany limited by shares, if so authorized by its articles, may by 
special resolution reduce its capital dte.” The insertion 

of the words “ in any way ” in that section merely gives statutory 
recognition to the decision in Poole v. National Bank of China 
(1907 A.O. 229). and in spite of the difference of language, it is 
conceived that the powers of reduction under S. 13 of the Indian 
Act ate as wide as those under S. 46 of the English Act. E 

/. — "Any company limited by shares.” 

‘(1) Application of the section 

This section applies only to companies limited by shares and does not apply 
to unlimited companies or to companies limited by guarantee. P 

'(2) Reduction of capital by unlimited companies. 

(a) Unlimited companies registered under the Act and having a capital divided 

into shares can reduce their capital in any manner which their 
memorandum and articles of association permit. Borough Com- 
mercial Society, 1893,2 Ch. > G 

(b) Such companies need not state in the memorandum, the amount of 

capital with which they propose to be registered. The amount of 
capital should be stated only in the articles of Association. See 
Ss.l0and37. H 

I (3) Reduction of capital by Company limited by guarantee— Difference between 
English and Indian Law. 

The Act contains no provision for the reduction of capital by a Company 
limited by guarantee. Such Companies, it is conceived, cannot 
, reduce their capital. The English law is different. S, 56 of tlie 
Companies, (Consolidation) Act (1908) provides that a Company 
limited by guarantee registered since 1901 and having a share 
capital may increase or reduce its share capital in the same manner 
and subject to the same conditions, as a Company limited by shares. I 

2.—" May, by. special resolution . . . , to reduce its capita i. ” 

N.B. — Eor the definition of “ special resolution,”. See S. 77, infra. 
t{l) Reduction to be authorized by regulations. 

A Company can reduce its capital only when it is .empowered .to do so by its 
regulations. A power to reduce, contained in the memorandum of 
: association, but not in the regulations is ineffective. Dexine Etibbcr 

Co., (1903), W.N. 82. . ■ . ... jf 
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2.— ‘‘May, by special. resolution to reduce its capita! '‘—{Concluded). 

( 2 ) Procedure where regulations do not authorize reduction. 

If the regulations do not empower a Company to reduce its capital, two 
special resolutions must be passed before 'a reduction can be effected : 
— One special resolution altering the regulations so as to take power 
to reduce, and a subseq^uent special resolution reducing the capital. 
See John Crossly atid So7is, 1892, W.N, 55 ; Fatent Invert Sugar Go., 
1886, 31 Oh. p. 166. K 

M.B. — If there are not two such resolutions, the Court has no jurisdiction to con- 
firm the reduction. West Indimi a-nd Pacific Stea^nship Co., 9 Oh. 11 
See also Pafenf Sitg'ur Co,, 31 Oh. Div. 166. 

(3) Mode of effecting reduction. 

(а) A reduction of capital may be effected in any manner which may seem 

expedient, and the Act does not prescribe any particular form for 
effecting it. The wording of the section is general and is applicable to 
every posible mode of reducing capital. See British Finajice Corpora- 
Hon V. Cooper, (1894) A 0. 399, 403. See, also, Credit Assurance and 
Guara^itee Corporation (1902), 2 Oh. 601 ; Phoebe Gold Co,, 1900, W, 
N. 182. L 

(б) All questions as to the mode, extent and incidence of reduction, are left 

to be determined by the Company itself, subject to the confirmation 
of the Court. British Finance Corporation v. Cooper, (1894), A. 0. 
399. M 

3.—“ No such resolution — is registered.” 

(1) Jurisdiction of Court to sanction reduction, when arises. 

{a) The oases referred to in the Explanation II, are not exhaustive, and the 
jurisdiction of the Court arises whenever the Company has passed a 
special resolution for reduction and does not depend on proof that capital 
is lost, is unrepresented by available assets, or is in excess of the wants 
of the company. See the judgment of Lord Macnaghten in Poole v. 
National Banli of China, (1907) A.C. 229. N 

(6) The Court may sanction any scheme for reduction though it may involve 
the doing of things which, but for sxich sanction would be entirely 
forbidden, such as the purchase by the Company of its own shares, or 
a re-arrangement of the rights of the members. See British and 
American Trustee Corporation v. Cooper (1894) , App, Ca. 399 ; Credit 
Assurance and Gucerantee Corporation, {VX)2) , 2, Ch., 891. 0 

(c) Buckley, however, says that notwithstanding the opinion of Lord Macnagh- 
ten in Poole v. IVafiowoZ Ban/c o/ C/iina, Courts still require evidence 
of loss of capital if the reduction is based upon an allegation of loss. 
See Buckley, 9th Ed., p. 133. P 

( 2 ) Power of the Court to sanction reduction, discretionai’y. 

(a) Though the jurisdiction of the Court arises whenever the Company passes 
a special resolution for effecting a reduction still, the power of the 
Court to sanction a reduction is a discretionary one, and the Court 
may refuse its sanction to any scheme which may not seem fair and 
equitable to it. See S. 16, m/rtt. , 0 
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such resolution is.... registered ’’—{Concluded). 

{h) The Coiivti may refuse to sanction a scheme for reduction based on loss of 
capital, where the loss is not clearly proved, and no good cause is 
shown for.the reduction. Barrow Steel Co., 1900. 2 Oh. 846 ; on appeal 
1901, 2 Oh. 746. But see Poole v. National Bank of China (1907) A.O. 
229. ' ^ 

(c) Even in cases where the Court accords sanction, it may impose such con- 
ditions as it may think fit; See S. 15, infra ; See, also, Pinkney 
Steatnship Co., 1892, 3 Gh. 125; Contmmtal Gas Co., 7 Times L.R. 
476. 

(3) Principles guiding the discretion of Court in according sanction- 

fa) When the rights of the creditors are not- concerned, the questions to he 
considered are ; — 

(1) Ought the Court to refuse its sanction out of regard to the interests of 

the members of the ;public. who may be induced to take shares in the 
Company ? T 

(2) Is the reduction fair and equitable as between the different classes of 

share-holders ? Per Lord Macnaghten in Pools v. National Bank of 
China, (1907) App. Oas. p. 239. T-1 

(b) The Court may therefore refuse its sanction to a scheme under which the 
interests of the minority of shareholders are not suffieiontly protected. 
See British Finance Corporation v. Cooper, (1894) A.O. 899, 406 ; See, 
also, Barrow Steel Co., (1900) 2 Oh. 846 ; (1901) 2 Oh. 746. U 

(4) Meaning of capital. 

The word capital in the Act may have any one of at least three meaning® 
viz., 

(1) Nominal Capital : the.amount. named in the memorandum of,, assooi at ion 

say Rs. 100,000 in 10,000 shares of Rs. 10 each. 

(2) Issued capital, say 5000 shares of Rs. 10 each, part of the above nominal. 

capital. 

(.3) Paid up capital, say Rs. 26,000, being Rs. 5 per share on each of the above 
6000 shares. See Buckley, 9th Ed., p.«135. Y 

4. — “ The power to reduce.. ..available assets.” 

(Ij Reduction by cancelling paid-up capital, when can be effected. 

To effect a reduction by cancelling paid-up capital it must be shown that the 
capital cancelled is lost or unrepresented by available assets. 

Otherwise “the equilibrium of the balance sheet will be affected to the prejudice 
of the creditors — for, the debit to the shareholders will ho diminished 
and the credit balance increased so as to justify an increase to profit 
and loss.” Buckley, 9th Ed,, p. 136. W 

(2) Examples of available assets. ' 

A reserve fund, a sum standing to the credit of profit and loss account, and 
the Company's 'goodwill, are all to be treated as available assets. 
Barroiu SfeeZ Oo., (1900),, 2 , Ch. 846 ; On ap)poal, (1901), 2 Oh. 
746. .. , ■ ■■ X 
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4. — The power to reduce available assets ’*-—(Conclnded). 

(3) Xoss on reduction— How to be distributed. 

(a) The loss on a reduction due to loss of capital must be borne by the different 

classes of share-holders, in the same way as loss is borne in a winding 
up. London and New York, Investment Corporation, (1895), 2 Oh. 
860, 867; Bannatynev. Direct Spanish Telegraph Co., Oh. D, 
287 ; Floating Dock Co. of St. Thomas, (1895) 1 Oh. 691. Y 

N.B. — The Court, however, may sanction any other scheme which it considers 
fair afid equitable. See Credit Assurance Corporation, 1902, 2 Oh. 
601. Y4 

(b) A reduction must, in the absence of consent, be so made as to make the 

several share^holders bear the loss according to their rights inter se in 
respect of capital. Qiwhrada Co., 40 Oh. D, 363 ; Gatling Gun, 
Limited, 43 Oh. D. 628; American Pastoral Co., 1890, W.N. 62; 
Union Plate Glass Co., 42 Ch. D. 513. Z 

(c) Whore no shares have preference as to capital over other shares, a reduc« 

tion of capital in a case of loss should not be so made as to throw the 
loss on some of the shares to the exclusion of others, Unio7i Plate 
Glass Co., 42 Oh. D. 513 ; Bannatynev. Direct Spanish Telegraph 
Co., 34 Ch. Div. 287. A 

{d) Thus where there are ordinary shares and also shares with preference as 
to dividend but not as to capital, the loss on reduction must 
fall equally on both classes of shares, though the effect will be to 
give the preference share-holders a lower rate of dividend upon the 
capital they originally brought into the business. Ba^inatyne v. 
Direct Spanish Telegraph Co., (1887) 34 Ch. D. 287. See, also, Union 
Plate Glass Co„ 42 Oh. D. 513. B 

(e) But if the preference shares have priority as to capital whether with or 
without preference as to dividend, then, the loss on reduction must, 
in the absence of consent, ought to fall on the ordinary shares to the 
exclusion of the preference shares. Floating Dock Go. of Si. Ihomas, 
(1895) 1 Oh. 691 ; Agricultural Hotel Co., {1S91) 1 Gh, London 
and Neio York. Investment Co., (1895) 2 Gh, 860. C 

N .B . — A reduction affecting the preference as well as the ordinary shares may he 
sanctioned though at the time of the creation of the preference shares, 
the articles of the Company did not contain any power to reduce. 
Barroio Steel Co., 80 Ch.D. 582. C-1 

S. — “To pay off .'...want of the Company.” 

Reduction by returning excess capital. , 

(a) A reduction by paying off paid-up capital on the ground that it is in exeess 
of the wants of the Company may be made though ilhc mcmey so 
paid-up is required by the Company fdr employment in its business. 
For, “ if the Company can borrow the sum on better terms, the capitalmay 
be in excess of the amount which it wants as money paid upon shares 
because it may be preferable to borrow,” Buckley, Oih. ’S.d., p. 136. D 
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S.—“To pay off want of the Company ’* —(Concluded). 

(b) A redxicfcion involving the return of capital moneys to some or one only and 

not to all the share-holders, may be sanctioned if it bo fair and equit- 
able. See Sanknock Co., 24 Eettie476; Qatling Gun, 43 Ch. I). 028; 
British Finance Corp. v. Couper, (1894) A.G. 3i)9 (403) ; Credit Assilt- 
fiuce Corp., (1902) 2 Gh. 601. B 

(c) A reduction, therefore, is valid, by which the capital is returned to 

share-holders, and the money is immediately borrowed by the Com- 
pany on debentures. Nixon'' s Navigation Co., (1897) 1 Ch. 872. Sea 
also Lawson Stove Co., (1897) 1 Ch, 875 N. F 

Miscellaneous. 

(1) Examples of valid reductions. 

(a) A reduction by re-paying the paid-up capital on preference shares out of a 

fund formed from the profits, in accordance with the provisions of the 
memorandum and the articles, is valid. 'Dicido Pier Co., (1891) 2 Ch. 
354. G 

(b) A reduction is not bad merely because it results in the creation of shares 

of unequal nominal amounts. Newbery Vautin Co., (1892) 3 Ch. 127; 
Pinkney Steamship Co., (1892) 3 Oh. 125. H 

(c) Thus, where the shares are of the value of Bs. 10, each, fully paid-up and 

it is proposed to reduce them by 60. per cent., it m.ay be provided that 
every complete number of five fully paid-up shares should be replened by 
two shares of Rs. 10 each, fully paid-up, and every share in a holding 
of less than 5 or beyond any multiple of 5 should be reduced to 8 sh. I 
N.B. — The Act imposes no obstacle in the way of a Company creating such 
' rights in respect of capital as it thinks proper. See Barrow Steel Co., 
89 Oh. D. 582. M 

<2) Invalid reductions. 

(a) A reduction is invalid unless effected in the manner provided by the 
Act. 

(h) The Court can restrain by injunction any dealing with the capital of a 
Company which amounts to a reduction not carried out according to 
the provisions of the Act. Holmes v, Newcastle Abatoir Go., 1 Ch.D. 
Q82: Hope V. Inter^tatioitalFinandal Society, AGh.I). 327. Bamiatyne 
V, Direct Spanish Telegraph Co., 34 Ch. D. 287. J 

43) Issuing shares at a discount. 

(a) The issuing of shares at a discount is a reduction not authorized by the 

Act and is illegal, and will not he sanctioned by the Court. Gore 
Brown and Jordon, 30th Bdi, p. 308. K 

(b) Thus, a reduction by which founders’ shares were extinguished, and a larg- 

er number of ordinary shares were issued in return, was held invalid, 
as it involved the issue of ordinary shares at a discount. Develop- 
ment Co., of Central and West Africa, (1902) 1 Ch. 647. L 

(c) Where a Company has illegally issued shares at a discount, the Court will 

not sanction a scheme of reduction for extinguishing the remaining 
liability by writing down the capital. New Chile Gold Qo., 38 Ch. 
D,475, M 



S. IS] 


51 


Act ¥I of 1882 (the INDIAN COMPANIES ACt). 

Misce U aneous— (Coni-i? wed) . 

(4) Paying dividends oat of capital. 

{a} Similarly payment of dividend out of the capital is illegal and amounts to 
a reduction of capital in a manner not authorised by the Act, The Act 
impliedly, if not expressly, provides that the paid-up capital of the 
Company shall (subject to loss of which the creditor takes the risk) 
he, retained and kept up as the fund to which creditors are entitled to 
look, and shall not be returned to share-holders by way of dividend 
or otherwise. See NaffonaZ Co., 10 Ch. D. 118, 12S ; Eolnu'sv. 

Newcastle Abuttoir Go., 1 Oh.D. 682. Qee Buckley, Qth. lid., i). liO. N 
(h) Qumre — Whether such payment would he valid if the memorandum pro- 
vides Ithat one of the objects of the Company is that a part of the 
capital should be applied in paying dividends? Buckley, 9th Ed., 
p. 140. 0 

(c) Where two Companies are formed one of which is to carry on a certain busi. 

ness, and the other by its memorandum provides for the application 
of part of its capital to supplement the earnings of the other Company 
so as to make up a certain rate of return upon that other Company’s 
•eapital,thetrausactionisperfecblylegal.C«hmessv.Z(«iitiC'w2Jora- 
o/ IreZand, 22 Gh. D. 349. P 

(d) But, it is doubtful whether a single Company could be formed whose objects 

in its memorandum are described as being to carry on a certain busi- 
ness, and so far as necessary, to devote some part of its capitah say 
capital subscribed upon B. shares, to make good a dividend at, say 
5 per cent, per annum, upon the A shares, though there are several 
expressions in the judgments in Gummss v. Land Corporation of 
Ireland, which lead to the inference that a memorandum in the 
form suggested, would be valid and effecual. pp. 140, 141. Q 

<5) Paying dividends out of revenue without making good waste of capital. 

Where the memorandum authorizes the investment of the capital in a wasting 
property, the payment of dividend out of the revenue without recoup- 
ing the waste of capital may be valid. Lee v. Neuchafel Asphalte 
Co., 41 Ob. D. 1. R 

N.B, — Payment of dividend out of revenue without making up the loss of 
capital is not the same thing as paying dividends out of capital. 
Buckley, 9th Ed., p. 140. R-l 

i(.6) Purahase by Company of its shares. 

(а) A purchase by a Company of its own shares though authorised by the 

memorandum or articles of association is illegal and is a reduction iu 
a manner not authorized by the Act. infra. Trevor w Whit- 
worth, 12 A-G. 409. S 

(б) Any provision in the articles purporting to empowering a Company to pur- 

chase its own shares is in contravention of the Act and is void, 
Trevor -v. Whitworth, 12 A.G. 409. See, also, Gen Property Investment 
y. Matheson, Ct, of Sess. Oases, fourth series, Vol. XVI, p. 282. T 
N.B.-— But though a Company is prohibited from purchasing its owui shares, a 
reduction of capital which is duly sanctioned by the Court and which 
in accordance with the provisions of the Act in other respects, is valid, 
though it may involve a purchase by the Company of its own shares. 

British ahd American Trustee Corporation x. Cooper, (1894) App. 
Ca. 416. ■ T-1 
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Miscellaneous— . 

(7) Cancellation of allotted shates. 

(fl) It is beyond the powers of directors to cancel shares duly allotted to a 
share-holder at his request. Such a cancellation amounts to a reduc- 
tion not authorised by the Act, and is illegal. 20 B, 654 (G57). U 

(5) A transaction which results in the extinguishment of the shares of a Com- 
pany is virtually a 'reduction of capital, and is illegal unless carried 
outin accordance with the provisions of this section- 18 B, 15‘2. ¥ 

(8) Betui'n of paid-up Capital. 

iff.) A return to shaco-h.oldei;s of a part of the paidmp .capital upon, the terms that 
the portion rotui^ned should not be re-called, and that the members 
should retain the same, is not valid. Sec C'Miwim V. I/ffind Corporaiioji 

of Ireland, 22 Oh. D. 349. 375, Flitcroft's case, 21 Oh. D. 519, 538 ; 
Trevor y.Whitwm-th, 12 k.G.m. W 

N.B.— But a reduction of capital involving a return to share-holders of part of 
paid-up, capital on condition that it may again be called up, is valid if 
sanctioned hj Govixi. Forestreet WareliQuss Co., (1888) W.N. 165 
= 59 L.T.214. See, also, Tlhfeon, TPai&ej* mid Go., (1898) W.N, G9.W-1 

{h) Qurore , — Whether a return of capital subject to re-call would bo valid with- 
out the sanction of the Court though the articles contain an expresg. 
provision sanctioning such a scheme. See Buckley, 9th Ed., p. 137, X 

(9) Reduction by a defunct Company. 

Where a Company has ceased to carry .on business and has become defunct, the 
Court may refuse to sanction any scheme for reduction, the only object 
. of which is tp, divide the assets among the share-holders in proportion 
to the amounts paid-np on thoir shares. Wallamj Bric/t Oo., (1894) 

'■ W.N, 20; 63L.J. (Ch.)415;70L.T. 870. ’ ¥ 

(10) Surrender of assets to a stranger— Not a reduction. 

A Company does not reduce, ^ts capital by surrendering part of its assets to a 
person who is noi a member of the Company. Thompson, y. Trustees- 
Corporation (1895) 2 Ch. 454. 5S 

(11) Reduction, when completed. 

A rednotioii takes effect only on the registration of the order of the Court, 
confirming reduction, and'the minute. See S. 18, in/ra, iL 

(12) Liability of members after reduction. * ' 

After reduction, the liability of a member in respect of a reduced share shall 
not exceed the difference, if any, between the amount paid on such 
share and the amount of the share as fixed by the minute. See 
, ,S. 19, infra, , ‘ B. 

.(13) Reduction by a Company in voluntary liquidation. 

A Company in voluntary liquidation can reduce its capital. See Cooper,, 
Cooper d: Jolmsmv, (1902), W.N. 199 ; 51 W.R. 314 ; Flamer, 9th Ed., 

^ , 1104. £• 

(14) Reduction without Court’s sanction.. 

(ff) There are certain transactions which amount to a reduction of capital but 
which may be affected without the sanction of the Court, such as for- 
feiture and surrender of shares, and cancellation of unissued shares. B 
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Miscellaneous — {Concluded). 

t(5) A forfeiture of shares is a reduction of capital that may be effected without 
the sanction of Court. The Act recogniiies it, and the Reguiations 
usually contain provisions in certain cases. See S. 48 (/) and Sch. A, 
Table A, Arts. 17 to 22, infra, E 

(■c) Similarly, “every surrender of shares, whether fully paid or not, involves a 
reduction of capital”. Per Cozens-Hardy, Lt. i. iw "Belhrby v. E(,io- 
Zand, (1902) 2 Gh. 14 (32). P 

{ti) The power of' forfeiture must he exercised in strict accordance with the 
Regulations, and any slight irregularity or deviation from the rules 
will render the exercise of the power bad. See Clarice v. Hart, (18.58) 
6 H.L.C. 633. Bee, also, 3 B.H.O.R. (0.0.) 1- G 

(e) Moreover, the power must he exercised honajide, in the interests of the 
Company, and not merely to enable a share-holder to escape liability, 
Richmond's case, Painte?'’s case, 4 K. & J. 805, 325 ; Rpackman 
V. Evans, (1868) SH.L. 171. H 

if) A surrender of shares may be accepted only under circumstances which 
would justify a f'^refiture, A surrender under such circumstances 
is merely equivalent to a forfeiture. Bellerby v. Eoxdand, (1902) 
2 Ch. 14. ’ I 

{g) A surrender which would amount to a purchase by the Company of its 
ov/n shares is invalid. {Ibid.) J 

(h) Again, a Company may without the sanction of the Court, reduce its capital 

by cancelling unissued shares. See S. 23, infra. K 

(i) There is another mode of reduction, which may, under the English law, be 

effected without the sanction of the Court, viz,, where a Company has 
accumulated profits which may be distributed among the share- 
holders in the form of a dividend or bomis, the same or any part of 
it may be returned to the share-holders, in reduction of paid-up 
capital, the unpaid c-apital being thereby increased by a similar 
amount, S. 40 of the Companies Consolidation Act (1903). L 

N.B, — There is no provision corresponding to this in the Indian. Act. 


15. The Company shall, after the date of the passing of any 
Company to add special resolution for reducing its capital, add to 
’iVffrTiLfited its name, until such date as the Court may fix, 
period. the words “ and reduced,” as the last words in its 


name, and those words shall, until such date, be deemed to be part 
of the name of the Company. 


■ ■ ■ . . ■ (Notes). . : 

• . ■ General. . ■ 

Corresponding English Law. 

This section corresponds to S. 48, cl. 1, English Companies (Consolidation) Act, 
1908. W 
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15. A Company which has passed a special resolution for 
reducing its capital may apply to the Court hy 
to^illeScSan petition for an order confirming the reduction, 

oTclei- confirming ^^(3 on the hearing of the petition, the Court, if 
satisfied that, with respect to every creditor ot 
the Company wlio, under the provisions of this Act, is entitled to 
object to the reduction, either his consent to the reduction has been 
obtained, or bis debt or claim has been discharged or has deter- 
mined, or has been secured as hereinafter provided, may make an 
order confirming the reduction on such terms and subject to such 


conditions as it deems fit.i 

■\Vlien the reduction does not involve either the diminution of 
any liability in respect of unpaid capital or the payment to any 
share-holder of any paid-up capital, the creditors of the Company 
shall not, unless the Court otherwise directs, be entitled to object, 
or required to consent, to the reduction ; and it shall not be neces- 
sary, before the presentation of any petition under this section, to 
add, and the Court may, if it thinks fit so to do, di.spense with the 
addition of, the words “and reduced,” 2 as mentioned in section 14. 


In any case that the Court thinks fit so to do, it may require 
the Company to publish, in such manner as the Court thinks fit, 
the reasons for the reduction or such other information regarding 
the same as the Court may think expedient with a view to give 
proper information to the public in relation to such reduction, and, 
if the Court thinks fit, the cause which led thereto. 


(Notes). 

General. 

Corresponding English Law. 

The first para of this section corresponds to Ss. iT and 50 of the English Com- 
panies (Consolidation) Act, 1908. L2: 

The second para corresponds to the proviso of S. 48 of the English Act, 1908, LS- 

The third para corresponds to S, 55 of the English Act, 1908. L4 

l.—*‘The Court, if satisfied. . ..deems fit.” 

(1) ‘‘ Court,” meaning of. 

As to the meaning of the word “Court.” See S. 3, swpra. M 

(■2) Jurisdiction of Court, discretionary. 

(fl) The [jurisdiction of the Court to mahe an order confirming reduction is 
discretion.ary and when it makes an order it may impose such condi- 
tions as it thinks fit. Direct Spanish Telegraph Co., 34 Ch. D. 307.; 
Barren', Steel Co., 39 Ch. D. 582 ; Barrow Steel Co., (19C0) 2 Ch. 84G;, 
(1901) 2 Ch. 746 : Piiikney Co., (1692) 3 Ch. 125; Conti’,- 

nental Gas Co., Times i76. E 


4 

I 


I 
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i. — The Court, if satisfied. . ..deems tit”— {Concluded), 

{b) Thus, the Court may impose a condition that the articles shall he altered 
so as to reduce the voting power of the shares reduced. Pinkney 
Steamship Go., (1892) 3 Ch. 125. tiiso, Continental Gas Co., 
7 Times. L.B. 476. 0 

(c) Though the Court may not impose conditions which would amount to an 
alteration of the scheme, yet, if such alteration appears necessary, it 
may refuse its sanction, leaving the Company to bring in another 
scheme in the altered form, if it thinks fit. Direct Spanish Tele- 
graph Go,, 34 Ch.D. 307. See, also, Barroio Steel Co., 39 Ch. D. 583 ; 
Barrow Steel Co., (1900) 2 Oh. 846 (1901) ; 2 Ch. 746. P 

N.B. — As to how the discretion of the Court is to be exercised. See notes under 
S. 13, supra, 

2. — “ It shall not be necessary ^ and reduced’.” 

Petition for reduction to contain the words “and reduced. ” 

The expression “ before the presentation of any petition under the section’% 
shows that in cases where the reduction does not involve the diminu- 
tion of any liability or payment of any paid-up capital, the petition 
for reduction should contain the words “ and reduced” after the name 
of the Company. If it is intended that the petition should not con- 
tain those words, an application should be made before the presentation 
of the petition and the Court may make an order dispensing with the 
addition of those words. See Langdale Chemical Manthre Co., ’23, Yi. 
E. 436. " Q 

16. Where a Company proposes to reduce its capital, every 

Creditors may ob- Creditor of the Company who, at the date fixed 

jeet to reduction and j^y the Court, is entitled to any debtor claim 

list of objecting cred- 

itors to be settled which, if that date were the commencement of 
by Court. winding-up of the Company, would be admis- 

sible in proof against the Compam>^, shall be entitled to object to 
the proposed reduction, and to be entered in the list of creditors who 
are so entitled to object. 

The Court shall settle a list of such creditors and for that 
purpose shall ascertain, as far as possible without requiring an ap- 
plication from any creditor, the names of such creditors and the 
nature and amount of their debts or claims, and may publish notices 
fixing a certain day or days within which creditors of the Company 
who are not entered on the list are to claim to be so entered, or to 
be excluded from the right of objecting to the proposed reduction ; 

Provided that, when the reduction does not involve either the 
diminution of any liability in respect of unpaid capital or the pay- 
ment to any share-holder of any paid-up capital, the creditors of the 
Company shall not, unless the Court otherwise directs, be entitled 
to object, or required to consent, to the reduction 2 . 
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(N’ptes). 

General. 

€omspond!ng English Law. 

This section corresponds to S. 49, ols. 1 and 2 of the English. Companies 
(Consolidation) Act, 1908. @1 

1. The Court shall settle a list of such creditors. 

(1) Settling list of creditors— Obligatory. 

The language of para 2 is imperative-, and the Court is required to settle the 
list of creditors and cannot dispense with the proceedings here requir- 
ed even though there is evidence that the Company has no debts 
• unsatisfied. Lawson Stove Co., (1895) 2 Ch, HB. R 


(2) Debenture holders— Right of. 

Debenture holders are also creditors, and if they -are not entered in the list they 
are required within the period fixed by the notice to claim to be entered 
in the list; otherwise they would be excluded from the right of objecting 
to the reduction. In re Credit Fonder of England, 11 Eq. 356. S 
2. Provided.. ..to the reduction.'* 

Discretionary power of Court to permit creditors to object. 

(a) Where the reduction does not involve diminution of any liability in respect 
of unpaid capital or payment to any share-holder of any paid-up 
capital, the creditors are not entitled as of right to object to the re- 
duction. But the Court may, if it sees any possibility of injury to 
, them, permit them to object. ' T 

, (6) A reduction effected by applying a portion of accumulated profits to redeem 

a particular class of shares may injure the creditors by reducing the 
debit to share-holders' in the balance sheet, and setting free the like 
amount of capital assets which the Company will be required, other- 
wise, to retain. In such- a case, the Court may permit creditors to 
object. See Buc/iiZey, 9th Ed., p. 144 ; also Deoido's case, (1891) 2 
Oh. 354. U 

(c) Similarly, a reduction by writing off lost capital may injure creditors in 

, cases where the loss, bat for the reduction, will have to be made 

good out of subsequent profits. See Buclcley, 9th. Ed., p. 144. ¥ 

(d) But, if the Company is authorized to pay dividends without making good 

the loss of capital, the reduction would not affect creditors, and the 


Court need not permit them to object. See Buckley, 9th Ed., p. 144, 
foot-note (d) ; G.P. Lee v. Neucliatel Co., 41 Ch. Div. 1 ; Yernerv. 
General and Commercial Trust, (1891) 2 C\\. 289. W 

N.B. — -In such oases, there need not be any reduction, as nothing would be 
gained thereby. See BarroJi? Steel Co., (1900) 2 Ch. 846,855, 856;’ 
o?i ajJiJcaZ, (1901) 2 Oh. 746. . W-i 

17. When a creditor whose name is entered on the list of cred-' 
itors, and whose debt or claim is not discharged 
pen^ with^ ^consent determined, does not consent i to the proposed 
of creditor on securi- reduction, the Gourt may (if it thinks fit) dispense 
idsdS with such consent on the Company securing the 

payment q£ the debt or claim of such creditor by 
setting apart and appropriating, in such manner as the Court may 



Ss..l7 & 18] Act YI of 1882 (the Indian companies act). 57 

direct, a sum of such amount as is hereinafter mentioned (that is to 

say) 

(a) If the full amount of the debt or claim of the creditor is 
admitted by the Company, or, though not admitted, is 
such as the Company are willing to set apart and ap- 
propriate, then the full amount of the debt, or claim 
shall be set apart and appropriated ; 

(5) If the full amount of the debt or claim of the 

creditor is not admitted by the Company, and is not 
such as the Company are willing to set apart and 
appropriate, or if the amount is contingent or not as- 
certained, then the Court may, if it thinks fit, inquire 
into and adjudicate upon the validity of such debt or 
claim, and the amount for which the Company may be 
liable in respect thereof, in the same manner as if the 
Company were being wound up by the Court ; and the 
amount fixed by the Court on suqh enquiry and adjudi- 
cation shall be set apart and appropriated. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 49, 01. 3 of the English Companies (Consolida- 
tion) Act, 1908. W2 

I. — “ Where H creditor does not consent.” 

Creditors not consenting to reduction. 

(a) Creditors who do hot actively consent will be taken to object. Patent Ven- 
tilating Granary Co., (1879), 12 Ch. D. 254. X 

(6) Thus, a creditor who having the opportunity to object to the reduction 

remains passive shall be deemed to be a creditor who docs not consent. 
See Buckley 9th Ed., p. 145. Y 

(c) But creditors whose names, are entered on the list who neither assent to nor 
dissent from the proposed reduction and whose debts are secured, 
must be deemed to have assented and are not creditors ‘ who have not 
consented’ to the reduction. In re Credit Fancier of England, 11 'Rq^. 
356. 'B'atQoe in re Telegraph Construction Co., IQ Rq. {contra): It 


18. The Begistrar of Joint-Stock Companies, upon the produc- 
tion to him of an order of the Court confirming 
to^e^Sgiste.rTdr’^*^ reduction of the capital of a Company, and 
the delivery to him' of a copy of the order and of 
a minute (approved by the Court), showing, with respect to the 
capital of the Company, as altered by the order, the amount of such 
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capital, the luiinber of shares in which it is to be divided, and the 
amount of each share, and the amount (if any) at the date of the 
registration of the minute proposed to be deemed to have been 
paid up on each share shall register the order and minute ; and, 
on tlie registration, the special resolution confirmed, by the order so 
registered shall take effect. 

Notice of such registration shall be published in such manner 
as the Court may direct. 

The Eegistrar shall certify under his hand the registration of 
the order and minute, and his certificate shall be conclusive evidence 
that all the requisitions of this Act, with respect to the reduction 
of capital, have been complied with, and that the capital of the 
Company is such as is stated in the minute 2 . 

(Notes). 

General. 

Gorresponding English Law. 

This section corresponds to S. 51 of the English Companies (Consolidation) 
Act, 1908. Zl 

A minute. ...on each share. ” 

(1) Minute to contain amount of original capital and numbers of shares. 

((^) The minute must contain not only the amount of reduced capital, but also 
the amount from which the capital has been reduced. Barroio Steel 
Co., 39 Oh. B. 582,603; West Cumberland Steel Co., (1888) W.N. 
54 ; Britannia Mills, (1838) W.N. 103. A 

N.B. — But this is not always necessary. See Solway Steamship Co., 61 ti.T. 
659. 

(b) The minute should also contain the serial numbers of the partly paid 
shares. Solway Steamship Co., 61 L.T. 659. B 

(2) Advertisement of petition. 

The Court will nob dispense with the advertisement of the petition in the 
absence of special circumstances. Cons. Telephone Co., (1885) \Y. 
N. 42 ; 33 W.E. 438. C 

2. His certificate minute.” 

Conclusive effect of the certificate. 

(a) As the certificate is conclusive evidence that the requisitions of the Act as 

to the reduction have been complied with, a reduction cannot, after 
the granting of the certificate, be impeached on the ground that there 
wasa not sufficient interval between the passing and the confirmation of 
the special resolution. Ladies' Dress Assec.v. Bulbrook, (1900) 2 Q. 
B. 376. |> 

[b) Nor can it be alleged that the articles did not authorize the Company to 

reduce its capital. . Walker and Smith, him. (1903) , W.N. 82. E 
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Minute to form 
part of memoran- 
dum of association. 


19. The minute, when registered, shall be deemed to he substi- 
tuted for the corresponding part of the memo- 
randum of association of the Company, and shall 
be of the same validity, and subject to the same 
alterations, as if it had been originally contained in the memo- 
randum of association; and subject as in this Act mentioned, no- 
member of the Company, whether past or present, shall he liable in 
respect of any share to any call or contribution exceeding in amount- 
the difference (if any) between the amount which has been paid on 
such share and the amount of the share as fixed by the minute. 

(Notes). 

General. 

Corresponding English Law. 

The first part of this section corresponds to S. 52, cl. 1 of the English Com- 
panies (Consolidation) Act, 1908. El 

The second part corresponds to S- 53, cl. 1 of the English Companies (Con- 
solidation) Act, 1908. E2 


20. If any creditor who is entitled in respect of any debt or 
. . . claim to object to the reduction of the capital of 

Saving of rights of j i.i • i t 

creditors who are a Company under this Act is, m consequence of 

ignorant of proceed- ignorance of the proceedings taken with a 

view' to such reduction, or of their nature and 
effect with respect to his claim, not entered on the list of creditors, 
and after such reduction the Company is unable, within the mean- 
ing of this Act, to pay to the creditor the amount of such debt or 
claim, every person who'was a member of the Company at the date 
of the registration of the order and minute relating to the reduction 
of its capital shall be liable to contribute for the payment of such 
debt or claim an amount not exceeding the amount which he would 
have been liable to contribute if the Company had commenced to 
be wound up on the day prior to such registration ; and, on the Com- 
pany being wound up, the Court, on the application of such creditor, 
and on proof that he was ignorant of the proceedings taken with a 
view to the reduction, or of their nature and effect with respect to 
his claim, may, if it thinks fit, settle a list of such contributories 
accordingly, and make and enforce calls and orders on the contribu- 
tories settled on such list in the same manner in all respects as if 
they were ordinary contributories in a winding-up. 


Nothing in this section shall affect the rights of the contri- 
butories of the Company among themselves. 
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(Nates). 

General. 

CorreBpossdiag English Law. 

This section Gorresponds to the proviso and cl. 3 of S. 53 of the English 
Companies (Consolidation) Act, 1908. E3 

21. A minute, when registered, shall be embodied in every 
copy of the memorandum of association issued 
to be embodied in after its, registration ; and if any Company makes 
SSSon'^”^ default in complying with the provisions of this 

section, it shall incur a penalty not exceeding ten 
rupees for each copy in respect of which such default is made; and 
every director and manager of the Company who knowingly and 
wilfully authorises or permits such default shall incur the like 
penalty. 

(Notes). 

General. 

Correspojiding English Law. 

This section corresponds to (the second part of cl, land cl. 2 of S- 62 of the 
English Companies (Consolidation) Act, 1908. The words ‘ Ten rupees’ 
are found in the Indian Act instead of the words ‘one pound' which 
occur in the English Act. E4 

If any director, manager or officer of the Company wilfully 
Penalty on conceal- coNceals the name of any creditor of the Company 
ment of name of who is entitled to object to tlie proposed reduc- 
tion, or wilfully misrepresents the nature or 
amount of the debt or claim of any creditor of the Company, or if 
any director or manager of the Company abets, within the meaning 
of the Indian Penal Code, any such concealment or misrepresenta- 
tion as aforesaid, every such director, manager or officer shall be 
punished with imprisonment for a term which may extend to one 
year, or with fine, or with both. 


English Law. 

Corresponding English Law. 

This section corresponds to S. 64 of the English Companies (Consolidation) 
Act 0 f 1908. E5 

23- Any Company limited by shares may so far modify the 
. , conditions contained in its memorandum of as- 

Power to reduce . . .„ ■ , . i . 

capital by canceiia- sociation, if authorised SO to do by its regulations, 

shwes.”^ ^T^issued originally framed or as altered by special reso- 
lution as to reduce its, capital by cancelling any 
shares which, at the date of passing such resolution, have not been 
taken or agreed to be taken' by any persons; and the provisions as 
to reduction of capital contained ffi' the other sections of this Act 
shall not apply to any reduction made in pursuance of this section i . 
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(Notes). 

General. 

Corresponding English Law. 

This section corresponds S. 41, els. (1) {<?) and (4) of the English Companies 
(Consolidation) Act, 1908. E6 

I.~** The provisions.... section.” 

Reduction under the section need not be sanctioned by Court. 

A reduction capital by the cancellation of unissued shares does not require the 
sanction of the Court. F 

Suh-dimsion of Shares. 

24. Any Company limited by shares may, by special resolu- 
tion, so far modify the conditions contained in its 

Shares may be memorandum of association, if authorised so to do 
divided into shares ■ ; , ■ 

of smaller amount. by its regulations as originally framed or as altered 
by special resolution, as, by sub-division of its 
existing shares or any of them, to divide its capital, or any part thereof, 
into shares of smaller amount than is fixed by its memorandum of 
association : 

Provided that, in the sub-division of the existing shares, the 
proportion between the amount which is paid and the amount (if 
any) which is unpaid on each share of reduced amount shall be the 
same as it was in the case of the existing share or shares from which 
the share of reduced amount is derived. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 41, cl. (d) of the English Companies (Consolida- 
tion) Act ot 1908.; F-1 

Alteration of oapital—Speoial resolution when necessary. 

A sub-division ot capital under this section or a reduction under S. 13, supra, 
can be effected only by a special resolution. But no special resolution 
unless the regulations provide otherwise, is necessary for an increase, 
consolidation or conversion of capital under S. 12, supra, or fora 
reduction of capital under S. 23, siipra. Gr 

25. The statement of the number and amount of the shares 

into which the capital of the Company is divided, 

to be embodied in contained lu every copy of the memorandum ot 

memorandum o f association ' issued after the passing of any such 
association. , ® 

Special resolution, shall be in accordance with 
such resolution ; and any Company which makes default in comply- 
ing with the provisions of this section shall incur a penalty not 
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•exceeding twenty rupees for each copy in respect of which such 
default is made ; and every director- and manager of the Company 
who knowingly or wdlfully authorises or permits such default sliall 
incur the’ like penalty. 

(Notes), 

General. 

JLIteration of memorandum to accord with alteration of capital— Difference bet- 
ween English and Indian Law. 

The requirement that copies of memorandum issued after an alteration of 
capital under S, 24, should be in accordance with the alteration 
extends under the English law also to cases of alteration by the 
increase of share capital, by consolidation, by division of share 
capital, conversion of share capital, and by cancellation of shares. See 
Companies (Consolidation) Act, (1908), Ss, 41 and 52. H 

The Indian law follows the old English Law. 

Associations not for Profit. 

26- Where any association which might he formed under this 
Special provisions ^ limited Company proves to the Local 

as ?o°^'^asSatious Government that it is formed for the purpose of 
promoting commerce, art, science, charity or any 
other useful object, and that it is the intention of 
such association to apply the profits, if any, or other income of the 
association, in promoting its objects, and to prohibit the payment 
of any dividend to its members, the Local Government may, by 
license under the hand of one of its Secretaries, direct such associa- 
tion to he registered with limited liability, without the addition of 
the word “ limited ” to its name i; and such association may be 
registered accordingly, and upon registration shall enjoy all the 
privileges and be subject to the obligations by this Act imposed on 
limited Companies 2; with the exceptions that none of the provi- 
sions of this Act that require a limited Company to use the word 
“limited” as any part of its name, or to publish its name, or to 
send a list of its members, directors or managers to the Begistrar, 
shall apply to an association so registered. 

The license by the Local Government may be granted upon 
such conditions and subject to such regulations as the Local Govern- 
ment thiuks fit to impose; and such conditions and regulations 
shall be binding on the association, and may at the option of the 
Local Government be inserted in the memorandum and articles of 
..association, or in both or one of such documents. 
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(Notes). 

General. 

Corresponding English Law, 

This secfeion corresponds to S. 20, els. 1, 2 and 3 of the English Companies 
(Consolidation) Act of 190S. Hi 

Section, whether applies to associations not exclusiyely charitable. 

(«) QiuEre . — Whether the section does not apply to a Company formed for 
promoting commerce, &c., not exclusively, but as its main and chief 
object. Cf. Inst, of Civil Engineers, 20 Q.B.D. 621 ; 15 A.G. SSi. I 

(b) An association whose substantial object is not carrying on business for 
gain, need not be registered under the Act, though gain may arise 
incidentally. 17 0 786. J 

/. — “ The Local Government may. ...to Its name. ” 

(1) Local Government, meaning of. 

^ “ Local Government ” shall mean the persbn authorised bylaw to administer 

executive Government in the part of British India in which the Act 
or Regulation containing the expression operates, and shall include a 
Chief Commissioner. General Clauses Act (X of 1897), S. 3 (29). K 

(2) Alteration of memorandum of a Coiftpany under the section— Need for Local 
Government’s sanction. 

If a Company to which a license has been granted, wants to alter its memo- 
randum with a view to extend its objects, it should obtain the sanc- 
tion of the Local Government, before applying to the Court for 
sanction. See 8t. Hilda's College, (1901), 1 Ch. 556. L 

(3) License under the section—Revocability of — Difference between English and 
Indian Law. 

(а) Under the corresponding section of the English Act (S. 20) the license is 

to he given by the Board of trade. But the license granted under 
that section is revocable and upon its revocation the Registrar shall 
enter the word “ Limited ” at the end of the name of the association 
upon the register, and the association shall cease to enjoy the exemp- 
tions and privileges granted by that section . M 

(б) This provision as to the revocability of license was first introduced by S. 42 

of the Companies Act of 1907, reproduced by S. 20 of the Consolida- 
tion Act 1908. Before that the license was irrevocable. The Indian 
Act follows the English Act as it stood before (1907), and a license 
granted by the Local Government would, it seems, be irrevocable, N 

2. Upon registration — on limited Companies.” 

Charitable associations’ power to hold lands — Difference between English and 
Indian Law. 

S. 19 of the English Companies (Consolidation) Act (1908) imposes a restric- 
tion on charitable and other associations not for profit, ■aia., that they 
shall not hold more than two acres of land without the license of the 
Board of Trade. No such restriction exists under the Indian Act. 0 
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Calls upon Shares. 

27. Nothing herein contained shall be deemed to prevent any 
Company may Company under this Act, if authorised by its 
fSIypaTdrando^heS I’^gulations as Originally framed or as altered by 
not. ’ special resolution, from doing any one or more 

of the following things, namely 

{a) making arrangements on the issue of shares for a differ- 
ence between the holders of such shares in the amount 
of calls to be paid and in the time of payment of such 
calls 1 ; 

(5) accepting from any member of the Company who assents 

thereto the whole or a part of the amount remaining 
unpaid on any share or shares held by him, either in 
discharge of the amount of a call payable in respect of 
any other share or shares held by him or without any 
call having been made 2; 

(c) paying dividend in proportion to the amount paid up on 
each share in cases where a larger amount is paid up 
on some shares than on others 3. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 39 of the English Companies' (Consolidation) 
Act, 190S. ,0-1 

Making arrangement... .such calls.” 

(1) Propriety and necessity for caira— By whom determined, 

Questions as to the propriety or necessity of a call relate to the internal 
management of the Company, and are left to the discretion of the 
directors, and the Court will not generally interfere with their dis- 
cretion 'and investigate such questions. Bailey v. Birhenhead 
Bailway Co. ,12 iid. . P 

(2) Calls by whom to be made. 

(fl) The Act contains no provision as to the authority by which calls are to he 
'inade’in a going Company, but leaves it to be determined by the 
■ regulations.' See Buckley, p. 668. Q 

(6) The regulation may give the power of making calls to the Company. But 

generally such power is conferred on the directors, (See Table A, Art. 4, 
infra). ' ' ■ R' 

(3) Calls made by Directors. 

(a) The directors stand in a fiduciary relation to the general body of share- 
. holders and should not exercise the' power of making calls for their 

, own benefit in disregard of the interest of the shareholders. Qilhert's 

case, 6 Oh. 559. ' S . 
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l.~“ Making arrangement such calls ^—{Continued). 

(b) “ Directors are fiduciary donees, of their powers, and are bound to exercise 

them so as not to give themselves an advantage over other share- 
holders.” Per Bighy. Ii.J. {Ibid.) T 

(c) They should not, therefore, without making a proper disclosure of facts , 

make any arrangement by which calls are made on other share-holders 
while they themselves are not made liable. Alexander v . Automatic 
TeieidiomCo., (1900),^ Gh. 56. U 

{d) In the absence of any arrangement under the regulations in accordance 
with cl. (a) of the section, the directors cannot make calls on some of 
the share-holders to the exclusion of others. See Preston v. Grand 
Collier Dock Go., (1840), 11 Sim. 327. Y 

N.B. —A director, however, is not a trustee in the strict sense of the term. He 
is only in a qualified sense, a trustee for the general body of creditors. 
Qqq Forest of Dean Coal Co., 10 Oh. D. i5Q. W 

(4) Galls to be in accordance with regulations, 

Since the regulations of the Company constitute the terms of the contract 
whereby a share-holder has agreed to take his shares, all the require- 
ments of the regulations must be strictly observed in making a call ; 
otherwise the call may be invalid. Evans and Cooper, p. 8. W-1 

(5) Resolution for call to fix the amount and time for payment. 

A call cannot be enforced unless the resolution for it fixes the amount and the 
time for payment. Caroley cO Co., 42 Oh. D. 209. X 

(6) Payment on allotment — Not a call. 

The payment required to be made on an allotment of shares is not a call. 
Croskey v. Dank of Wales, 4 Glff. 314 ; 9 Jar. (N.S.) 595. Y 

(7) Allotment of shares — Meaning of. 

“ What is termed ‘ allotment ’ is generally neither more nor less than the ac- 
ceptance by the Company of the offer to take shares.” Per Chiity, J., 
in NicoVs Case (1885), 29 C.D. at p. 426. Z 

(8) Call when due. 

A call is owing from the day on which it is made although it is payable on .a 
subsequent day. Be China Steamship Co-, Dame's case, 38 L J. (Oh.) 
512. ’ A 

(9) Date of call how determined. 

(n) In order to ascertain the date when a call shall be deemed to have been 
made, the practice of the Company, sh.all, in the absence of a definite 
provision as to the date, be looked to. Addams v. Eemc/r, 26 Beav. 
384, 394. B 

(6) A call shall be deemed to have been made when the resolution authorising 
the call is passed, not when notice of the call is given to the share- 
holder. V. Dondondemy iJZjy. C'o., (1849) 13 Q.B. 998. See, also, 
Table A. Art. 5. . C 

(10) Suit for calls — Limitation. 

{n) A suit for a call by a Company registered under this Act is governed by 
Art. 112 of the Limitation Act (IX of 1908), and must be brought 
within three years from the date on which the call is payable, but 
suits by the liquidator after winding up, are governed by Art. 120. 
160 P.L.R. (1903) ; 10 B. 483 (487). D 
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(b) A suit to enforce the liability of a share-holder in respeot of his shares, is 
not barred, if brought within three years from the date that liia name 
is entered in the register as the holder of such shares. 17 B. 47‘2. E 

(11) Due notice of calls. 

(ft) A share-holder who ha.s had notice of a call cannot in an action for enhircing 
the payment of it sot up the defence that other sliarc-holdtir.s have 
notneceivQdmotiGG. Newnj and EnniskillGU Railway Co, V. Edmunds, 

2 Ex. 118. F 

(6) Nor can he allege that the form of notice was such thtit it would not be a 
valid notice as to some of the share-holders. Shackleford, Ford Co, 
V. Dangerfield, L.R. 3 O.P. 407, G 

(c) If a Company that is about to change its name makes a call in the old 

name, and before the change of name is completed, notice of the 
call is given in the new name, and afterwards an action to enforce 
payment of call is brought in the old name of the Company against a 
share-holder who knew of the change, there is sixfficicnt notice of the 
call, and the defendant cannot set up a defcuco of want of notice. 
Shackleford, Ford & Go. v. I'Jawjar field, L.B. 3 O-P. 407. 

N.B. — But the notice must clearly show that the sharo-holdor is required to 
pay the amount spccilied in tho notice. A mere notice that the Com- 
pany would incur liabilities and would thou stand in need of money is 
not a sufficient notice. Cliubioa Tea Co, v. Barry, lb L. T. 44S). H & I 

(12) Irregularities in calls. 

(a) A call made by directors not properly appointed is invalid unless tho regu- 
lations contain a provision similar to Art. 71, Soh. A, infra. Garden 
Gully Co. V. McLister, 1 A.G. 59. J 

{b) Likewise, calls made by a smaller number of dirGotons than tlio minimum 
fixed by tho regulations are invalid unless the regulations give powor 
to act notwithstanding vacfincies. Alma S^mninc/ Co,, Bottomless 
case, 16 Ch. D. 681. 

N.B. —But a call made at a meeting at which the necessary quorum of directors 
is not present may be good, if confirmed at a meeting when tho 
quorum is present. Phosphate of Lime Co-, Azistin's Case (1871), 24 
L.T. 932. ' K& L 

(13) Calls not affected by slight irregularities. 

A call otherwise valid would not bo vitiated by a slight irregularity. Phosphate 
of Lime Go-, Agistin' s Case, 24 L.T. 932 ; British Sugar Refining 
Go., 2 K. & J. 408 ; Sheffield Railway Go. v. TFoocZcoch, 7 M. & W. 
674; Miles v. Bough, QQ.B, 845 ; Southampton Dock Co., v. Richards. 
2 Railway Gas. 216 ; 1 M. & Gr. 448 ; Shackleford, Ford di Co. v. 
Banger field, L.R. 3 G.P. 407. Ill 

N.B.— But, if a call is illegal as where it is made for an object not within the 
powers of the Company, the Court will interfere on the appliciition of 
a minority of share-holders or oven of a single share-liolder where tho 
majority are in favour of the aall. See Buckley, p. 070, also Naiusch 
V. irump, 2 Coop. 0.0. 358, jf 

(14) Call by prospective resolution— 'Validity of. 

A call made by a pro-spective resolution .is not on that account void. Sheffield 
Railway Co, v. Wood Cock, 7 M, & W. 574. Q 
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{15) Example of a prospective call. 

If a resolution' is imsssd ou the 1st of August, that a nail be made on the 15th 
of August, payable on the 1st of September, the call is by a prospec- 
tive resolution. {Ibid.) 

Qu(:ere.—\Yh.eth.ei; the resolution should be treated as a resolution of the 15th 
August. P 

(IG) Agreement for payment of calls otherwise than in cash— -Yalidity of, 

(а) Qiiojre.— Whether an agreement that calls shall not be paid in cash but 

shall be sot off against goods to be supplied by the share-holder is 
valid. See Pellat’s Case, 2 Ch. 527 ; E.P. Clark, 7 Bq. 550. 

N.B. — Such an agreement would not relieve a share-holder from his obligation 
to pay a call made in winding-up. See Buckley, p. 572. Q &: R 

(б) Payment of a call by a debenture of the Company not yet payable, but 

which the directors have redeemed at a discount is not a valid 
payment. Habershon's case, 5 Eq. 286. S 

(17) Agreement for non-payment of calls - Yalidity of. 

An agreement that a person shall be a share-holder only for participating in 
the profits, but not for paying calls is ultra vires and void, Bunn's 
case, 2 D.P. & J. 225, 295^ 299. See, also, E.P. OZar/c, 7 Eq. 650. T 

(18) Prospectus— Statement of intention not to make calls beyond a certain sura— 
Effect of, 

A statement in the prospectus of an intention not to make calls beyond a 
certain amount, would not prevent the Company from making calls 
beyond that amount or relieve the share-holder of his obligation to 
pay the same. Accidental Insurance Co. v. Davies, 15 L.T. 182. U 

(19) Call before capital has been fully subscribed -Yalidity of — Difference between 
English and Indian Law. 

(n) A person cannot refuse to pay calls on the ground that only a small or 
even an insignificant portion of the total amount of shares offered for 
subscription has been taken up. Gf. Ornamental Pijrographic Co, v. 
ProtTO, 2 H.C. 63; 32L.J. (Ex.) 190. Y 

(5) There is no provision in the Act to the effect that a Company shall not 
commence business or make any calls until the whole amount or a 
prescribed portion of the share capital offered for subscription has 
been taken up. W 

(c) This was also the law in England till the Companies Act of 1900 came into 
force when by S. 4 of the Act (=S. 85 of the Consolidation Act of 1908) 
it was provided that no allotment of any share capital shall be 
made unless the amount (if any) fixed by the memorandum or 
articles and named in the prospectus as the minimum subscription 
upon which the directiors may proceed to allotment, or if no 
amount has been thus fixed, then, the whole amount of . the share 
capital offered for subscription, has been subscribed; and by S. 6, 
(~ S. 87 of the Consolidation Act, it was provided that a Company 
shall not commence any business or exerci.se any borrowing powers 
until the shares held subject to the payment of the whole amount 
thereof in cash have been allotted to an amount not less on the whole 
. than the minimum subscription. X 
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L — “ Making arrangement — such calls ’’—{Pondudcd), 

(d) Tlio result of this enactment would be that under the English Law a 
Company cannot make any allotment or make any calls until the 
minimum amount of shares fixed by the memorandum or artiolos or 
if none have been thus fixed, then the whole amount of capital offered 
for subscription has been taken up. 

N.B, — But, even under the Indian Act, as under the English Law before 1900, 
if the articles contain a provision that business shall not be com- 
menced until the capital or a fixed portion of it has been subscribed, 
effect will be given to such provision, and a call made before the allot- 
ment of all the shares thus fixed, could not be recovered. See North 
Sta_fford Steel Co. v. Ward L.R., 3 Ex. 372 ; Fierce v. Jersey Water 
works Co,, L.R. 5 Ex. 203. ¥ & Z 

(20) Effect of transfer after call, on liability to pay. 

(a) “If a transfer of shares has been made and registered after a call has been 
made, but before it has become payable, it is conceived, although it is 
by no means clear, that the transferor and not the transferee is the 
person liable in an action for the call.” Buckley, p. 574, A 

{b) Where the regulations of a Company prohibited transfers of shares while 
arrears of calls remained unjxiid, a person to whom a transfer was made 
and who was accepted as a transforoo by the Company was hold not 
liable to pay a call which was in arrears when the transfer was 
made. Watson v. Eales, 23 Beav. 294. B 

(21) Interest on ov'er-duo calls. 

A share- holder \yho is in arrear in respect of calls will bo liable to pay interest 
if the regulations so provide. (See Table A, Art, 6, infra,) C 

(22) Forfeiture for non-payment of calls. 

The Regulations may likewise authorize forfeiture of shares for non-payment 
of calls. (See Table A, Art. 17 to 19). D 

(23) Forfeiture for non-payment of call — Fresh call for the same sum, on re-issue. 

If a share is forfeited for non-payment of a call and is re-issued, a fresh call 
may be made on the purchaser of that share for the amount duo by 
the former holder on the call for the non-payment of which the 
share was forfeited. Neto Balkis v. Mandt Cold, 1908, 1 K.B. 461 ; 
(1904.) A.O. 165, re Eandt Gold Mining Co,, (1904), 2 Oh. 468. E 

(24) Enforcement in vrinding-up of a call previously made. 

A liquidator may enforce the payment of a call made by the directors previous 
to the winding-up. Stone v. City and County Bank, 3 C.P. Div. 282, 
299,309. F 

(25) Agreement to pay for shares in instalments— Not binding on liquidator. 

An agreement between a Oomptiny and its members for payment of shares by 
instalments is determined when the Company is wound up, and the 
liquidator can make an immediate call for tho whole amount remain- 
ing unpaid. Cordova Union Gold Co., 1891, 2 Ch. 580; London 
Provident Society y. Morgan, 189S, 2 Q.B. 

W.B. — ^As to the liability of share-holders to contribute, in a winding up, see 
notes to S, 61, in/ra, G & H 
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2. — Accepting been made.” 

General. 

This clau.se is an exact reproduction of sub-s. 2 of S. 24 of the English 
Companies Act of 1867. The corresponding section S9 (2) of the 
Companies Consolidation Act of 1908, does not contain the words 
“in discharge...... in respect of any other share or shares held by 

him.” These words have been omitted because the power conferred 
by them were found to be of no practical advantage, and they were, 
moreover, found to be unintelligible. See Evans <£• Coo;pe7\ p. 46. I 

Interest on payments in advance of calls. 

fa) In the case of Companie.s which adopt the provisions of table A, cL 7, 
injra, the directors may accept from any member all or any of the 
moneys due upon the shares hold by him beyond the sums actually 
called for and pay interest on the same at such rate as may be 
agreed upon. See LocTcv. Queensland Mortgage CO', (1896), A.O. 461. J 

(b) In the event of liquidation, arrears of such interest rank after outside debts 

and the costs of winding-up, but have priority over money paid on a 
call. Be Wakefield Rolling Stock Co., (1892), 3 Oh. 165. K 

(c) The word “interest” in that clause does not mean dividend, and a clause in 

the regulations for paying such interest out of the capital is not 
^^Zfra nires, and a payment in pursuance of such provision is valid. 

' Loek y. Queensland Mortgage Co., (1896), A.O. 461. L 

3.— “Paying dividend — others.” 

(1) Dividend— Meaning of. 

(а) Etymologically a dividend is the “dividendum," the total divisible sum. 

But ordinarily it means the sum paid and received as the quotient form- 
ing the share of the divisible sum payable to the recipient. Lamp- 
lough V. Ke^it Water-works, (1903) 1 Oh. 575, 688 ; (1904), A.O. 27. M 

(б) “The payment of a dividend is a distribution, intended to be made period- 

ically by a Oompany among its share-holders, of its revenue or 
profits.” Evans & Cooper, p. 47. N 

(2) Authority to declare dividends. 

The articles generally give the power of declaring dividends to the share-holders 
either with or without the sanction of a general meeting or to the share- 
holders in general meeting. Evans d Cooper, p. 47. 0 

(3) Discretionary power of directors, to declare dividends. 

If the articles empower the directors to deal with the profits either by declaring a 
dividend or appropriating it to the reserve fund, the directors can 
add to the existing reserve fund a portion of the profits, though it may 
have the effect of diminishing the amount of dividend which they 
could otherwise declare. The share-holders have no right to with- 
draw from the reserve a sum sufficient to enable the directors to de- 
clare a suitable dividend, and cannot direct the directors to declare a 
dividend greater or less than recommended by them. 10 B. 415. 

H.B. — The only remedy of the share-holders if they are dissatisfied with the 
directors, is to remove them from office, or to alter the articles of 
association. 10 B. 416. P & Q 



70 


let ¥1 of 1882 (the INDIAN COMPANIES act). [S. .27 

3 . — Paying dividend. .. .others — [Continued). 

(4) Dividends on paid-up capital, when payable. 

(а) Unless the regulations provide for payment of dividend in proportion to tlio 

paid-up capital, dividends will be p.aid only in proportion to the no- 
minal value of share capital held by each share-holder, irrospoctivo, of 
the amount paid up. Oahhank Oil Co. v. C’mw (IBSd), 8 A.G, 05 ; ro 
Bridgwater Nabigation Co., {188d), 14 A.O. 5S15. II 

(б) Where the regulations, as in the case of companies adopting table A, pro- 

vide for the payment of d,ividenda to members ‘ ‘ in proportion to their 
shares, ” the dividends should be in proportion to the nominal value 
of the shares and not in proportion to the amount paid up. Thus, if 
A has 10— Re. l~shares with four annas paid-up on each, and B has 
10 — Re. 1— shares with 8 annas paid-up on each, and a dividend of 10 
per cent, is declared, each will get Re, 1, though A has paid Rs. 2| 
and BRs. 5. (Ibid.) 8 

(5) Dividends to be paid in cash. 

Dividends should be paid in cash unlc.ss the regulations expressly provide for 
some other form of payment. Wood v. Odessa water woj'hs Co., 42 
Ch. D. 636. T 

(6) Dividends on different classes of shares — how paid. 

When there are different classes of sh-ares, e.g., preference and ordinary 
shares, dividends should be paid according to the rights of the share- 
holders as fixed by the memorandum or the articles. Evans & Copper, 
p. 48. U 

(7) Declaration of dividend creates a debt. 

A dividend that has been declared is a debt duo from the Company to the 
share-holder payable at the time the dividend is made payable, Be 
Severn Railway Co., (1896), 1 Oh. 659 ; following Smith v. Cork and 
Bundon JRy., L.R., 5 Eq. 65, 76. ¥ 

N.B. — The Regulations of tbo Company usually fix the time within which 
dividends can he claimed. 

(8) Dividends not to be paid out of capital. 

(a) Dividends should never bo paid out of capital. Osford Building Society 

(1887),, 36 Oh. D. 502 ; Flito'off's Case (1882), 21 Ch. D. 519 Masonic 
Assurance Co, V. Sharjpe, (1892), 1 Ch. 154. W 

[b) Such payment cannot be authorized even by the memorandum or the 

articles, or a general meeting. (Ibid.) X 

N.B.— -Directors who pay dividends Out of capital are guilty of breach of 
trust and are liable to the Company for any amount so paid. (Ibid.) Y 

(9) Payment of dividends out of moneys Which are not net profits. 

Though payment of dividends out of capital is prohibited, dividends can be paid 
out of moneys which arc not ‘ net profits.’ 

N.B.— -There is a difficulty in drawing tlie line between capital and not profits 
chiefly arising from the various methods in which depreciation or 
loss of assets may be dealt with, Evans & Cooper, p, 48, Z 
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3. — “ Paying dividend. .. .others ” — (Conchuled). 

(10) When can dividends be paid out of revenue without making good depreci- 
ation of capital. 

The answer to the question whether dividends can be paid out of the revenue, 
or only out of the not profits after deducting from the revenue a sum 
that may be necessary to make good the depreciation of capital, depends 
on the constitution and objects of each Company and varies with the 
class of business carried on. Evans d Copj^er, pp. 48, 49. A & B 

N.B.— The following are some general principles extracted by Messrs Evans 
& Cooper from the more important cases on the subject. 

(а) “ The fixed capital” of a Company need not be maintained out of revenue, 

but the “ circulating capital ” must be made good before dividends 
are paid. ” C 

(б) “ If the objects of a Company include the sinking of capital in wasting 

property, depreciation by waste need not necessarily appear in the 
revenue account, but may, if the regulations so provide, be dealt with 
in the capital amount.” Le. v. Nouchatel Co,, (1889), 41 Oh. D. 1. D 

(c) “If the capital account, is in credit, the credit balance, when realized, may 
be used for the payment of dividends, if the constitution of the 
Company allows it, since there is nothing in the Act to prevent it, 
and there is no obligation to retain appreciation of the capital.’ 
Ltihbock V. British BanJc cf South Africa, (1802), 2 Oh. 198. E 

(11) “ Fixed capital”— Meaning of. 

“ Fixed capital ” means that portion of a Company’s assets which consists of in- 
vestments of a more or less permanent form, such as land, buildings, 
plant, or securities purchased for the safe of the income they produce.” 
Evans d Copper, p. 49. F 

(12) Circulating capital— Meaning of. 

Circulating capital — consists of that portion of the Company’s assets which is 
used for ‘ turn over ’ purposes, though incidentally it may be income- 
bearing while retained. Verner v, General and Commercial Trusts, 
(1894), 2 Oh. 239. G 

(13) Provision for reserve fund. 

(rt) The regulations of a Company generally provide for the formation of a 
reserve fund, by empowering the directors to set aside, before recom- 
mending any dividend, a portion of the profits to meet contingencies, 
or for equalizing dividends or for repairing or maintaining the works 
connected with the Company’s business. (See Table A : cl. 74, infra). H 

{h) Even where the regulations do not contain a provision for the formation of 
a reserve fund, a reserve fund may be formed with the approval of the 
share-holders, and used in the business of the Company itself, or 
invested in such securities as the directors xnay select, subject to the 
control of a general meeting. HttWawd V. idarZe, (1902) A. 0. 83. I 

(14) Use of reserve fund in the Company’s business. 

A Company empowered to use its reserve fund may use it in its business. But 
the fund cannot, if not thus used, be invested by the Company in 
its own shares though it may be invested in the shares of other 
companies. Evans & Cooper, p. 50 > J 
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28. Every share in any Company shall bo deemed and taken to 
have been issued and to be held subject to the 
Mannoi’ in which payment of the whole amount thereof in cash 
sued^Ld hcicL unless the same has been otliorwise determined 

by a contract duly made in writing and tiled 
with the Eeg'istrar of Joint-Stock Companies at or before the issue 
of such shares 3. 

(Notes). 

General. 

(1) Difference between English and Indian Law. 

This section exactly corresponds to S. 25 of the English Companies Act of 
1867. That section was repealed by S. 33 of the Companies Act of 
1900. 

Under the present English Law, “ though it is still necessary to file a contract 
in writing with the Eogistcar ” in cases where shares are allotted as 
fully paid up or partly paid up otherwise than in cash, yet, (1) the con- 
tract need not be filed at or before the issue of the shares ; it may be 
filed within one month after the allotment ; (2) failure to file the con- 
tract within one month will not prejudice the allottee or result in the 
shares being treated as unpaid. It will merely render the officers of 
the Company liable to penalties." See S. 88 of the Companies (Con- 
solidation) Act (1908) ; also Buckley 9th Ed. p. 200. K 

(2) Section applies to subscribers of memorandum as well as to other members. 

Subscribers to the memorandum of association arc to pay for shares in the 
same way as other members, lie Baglan Hall Golliery Oo., (1870), 5 
Oh. 316. ' L 

I, — Bvery share — cash.” 

(1) Payment of shares otherwise than in cash when valid. 

(а) The section prohibits contracts for payment otherwise than in cash, 

except by a registered instrument. British Farmer's, 7 Gh. D, 533, 
535. M 

(б) The section docs not permit payment for shares otherwise than in cash, 

by any arrangement entered into subsequent to the issue of the shares, 
or even by any previous arrangement unless registered. FothenjiW s 
case, 8 Ch. 270, 282; Ferrao's case, 9 Gh. 355, 856 (n) ; British 
Farmer's Go. 1 Gh.D. 5‘dS, N 

(2) Shares not to be issued at a discount. 

The Act does not authorize the issue of shares at a discount. Bee Ooregam 
Gold Mining Co. v. Boper, (1892) App. Oa. 125 ; See, also, ex parte 
Sandys (1889), 12 Ch. 1). 98; Weltonv. Saffery, (1897) App. Ga. 299 ; 
Weymouth and GMnnel Islands Steam Paclcel Go., {1891) 1 Gh.. m. Q 

(3) Liability of share holder who takes shares at a discount. 

(rt) A share-holder who takes a share as fully paid-up, in consideration of a 
smaller sum than the nominal amount of the share is in the event of a 
winding up liable to pay ‘the balauce unpaid, notwithstanding any 
contract made with the Company, and oven if such contract is filed 
with the Registrar. Ooregam Gold Mining Co. y. Roper , (W^l) App. 
Ca. 125 ; see, also, eajptiHe Snndys, (1889) 12 Ch. D. 98. . P 
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(6) Galls on such share in a winding-up should be made for the benefit of 
contributories as well as creditors. Walton y. Saffery, (1897) App. 
Ga. 299; Weynwuth and Channel Islands Steam Pa,oJiet Co., (1391), 
IGh. 66. Q 

(4) What constitutes payment in cash. 

Payment in cash means any transaction between a company and a share- 
holder, which would in an action to enforce calls support a plea of 
payment. Sparyo’s ease, 8 Oh. 407 ; see, also, Larocgm v. Beaicchemm, 
(1897), A.O. 858 ; North Sydneij Co. w. Higgins (1899), A.O. 263. S 

(5) Payment by set-off. 

(a) “ The Act is satisfied if at the time there was money due by the Company 

to the share-holder which could bes atisfied by the calls due on the 
shares, and if there was an agreement ifi effect that it should be so 
satisfied.” See TF/tife’s Case, 12 Oh. D. 517, 519; per Cotton L.J. S 

(b) ” It is a general rule of law, that in every case where a transaction resolves 

itself into paying money ’by A to B, and then handing it back again 
by B to A, if the parties meet together and agree to set one demand 
against the other, they need not go through the form of handing the 
money backwards and forwards.” Per Mellish, L.J. , ia Spargo's Case, 
(1873), 8 Oh. at p. 414; approved in Larocgnev. Bemichmin, (1897) 
A.G. 358 ; and in North Sydney Investment Co. v. Higgins, (1339) A. 
G. 263. ' T 

(o) ” There must be money due from the one to the other on both sides, and 
the parties must agree to set one demand of money against the other 
demand of money.” Brett, L.J. in White's case, 12 Oh. D. 517 ; see, 
also, Johannesburg Co., E. P. Zoutpaiisberg Co., (1891), 1 Gh. 119. U 

(d) Where a company strikes a. balance between the amount payable by it to 

the promoters for a property purchased, and the amount due from 
them to the Company on an agreement to take shares to be paid for 
in cash, and credits the promoters with certain fully paid-up shares 
in part-performance thereof, there is a payment in cash within the 
meaning of the sections. Larocqiie v. Bcmiche,min (1897) A.G. 358 ; 
Spa7'go's case (1873), 8 Ch. App. 407 ; see, also, Spargo's case, 8 Oh. 
407; North Sydney Co, V. Higgins, (1339) .\.G. 25S. Y 

(e) Similarly, if the Company owes a third person a sum of money payable 

presently, and the sum is under an arrangement credited to the 
account of a share-holder in respect of his shares, it is a valid pay- 
ment. Ferro’ s case, 9 Gh. 355; Barrow-in-Furness Co., 14 Ch. D. 
400; Jones Lloyd S Co., 41 Gh. D. 159; North Sydney Co. v. 
Higgins, (1399), A.G. ms. W 

if) Again, where a sum of money becomes payable to a share-holder under an 
arrangement bona fide entexed. into with him b}"- the Company, the 
money may be credited to the share-holder in respect of calls, and this 
would constitute a good payment in cash although‘the Company soon 
after goes into liquidation. Adamson's case, 18 Eq. 670; Bentley's 
case, 12 Gh. D. 850. 

N.B, — The sum thus credited may be applied oven in payment of calls in 
advance. Jones., L^oyd and Co,, iAGh.'D. 159. X& Y 
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(6) Set-off must be carried out 

A mere agreement to pay does not amount to payment, and if it is intended to 
prove payment by set'off , it mut be shown that the set-off was actually 
carried out, e.g,, by proper entries in the books. See Buckley, p. 5202. 
See, also, Kent's case, 37 Gh. D. 503 = 39 Ch. D. 259. ^ 

N.B.— -But though the entries in the books may be important as evidence of set- 
off, still, if the alleged set-off is otherwise proved, the mere omission 
of the Company to make the proper entries in their books cannot 
prejudice the share-holder. {Ibid). See, also, Jones, Lloyd cind Co., 41 
Ch.D. 159. ^ 

{7} Transactions not amounting to payment in cash. 

(ft) Where the circumstances relied on would, support only a plea of accord and 
satisfaction, there would be no “payment in cash “within the 
meaning of this section. 16 B. 161. See, also, FothergilV s case, 8 Oh. 
270, 282 ; Spargo's case, 8 Ch. 407, 411, 414 ; White's case, 12 Ch.D. 
511, 517. B 

(b) A broker employed by a Company under a tacit agreement that he would 

get the usual broker’s commission, was given two paid-up shares for 
his services at a time when the amount of commission due to him had 
not been settled, and no demand was made for the payment of any 
specified sum. Held, he was liable for calls on these shares, and the 
fact that the shares had been given as remuneration for his services 
could not be pleaded as payment of the calls as no definite sum had 
been found due to him when the shares wore taken by him. (Ibid.) C 

(c) If a subscriber of the memorandum of association sells some property to 

the Company and agrees to take payment in paid-up shares there is no 
payment in cash within the meaning of the section, for, the shares 
cannot be set off against a money demand. FothergilVs case, 8 Ch. 
270. D 

N.B. — In order however that such a transaction may amount to a payment in 
kind, it is necessary that the contract should bo registered as required 
by the section, and it must further appear from the contract itself 
that the shares to be taken in purchase of the property are identical 
with the shares subscribed for in the memorandum. The. document 
itself must identify the two sets of shares, and the Court cannot look 
at the proceedings of the parties, or at any unregistered document for 
ascertaining the same. Fothe>-gilVs case, 8 Ch. 270 ; Coate' s case, 17 
Eq. 169. 

-The difficulty as to identification would disappear if the memorandum 
of association as well as the contract for .sale, should specify the 
denoting numbers of the shares to be allotted. Qse Nicolas and 
Lowence, 3rd Ed., p. 98. F 

id) The rendering of some service te the Company to be paid for in paid-up 
shares, is not a payment in. cash. Pagiii and Gill's case, 6 Gh. D. 
681 ; Andress’ case, 8 Oh. D. 126 ; W7iite's case, 10 Ch. D. 720. G 

-B.B. — “ The principle is, that if the contract is for pale for cash presently 
payable, no registered contract , is necessary, for, by set-off the 
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share-s are paid in cash ; but that on the other hand, if the con- 
tract is for sale for paid-up shares, then, inasmuch as there is no 
cash payable by the Company, there is nothing to set off, and in the 
absence of a registered contract, the Act renders the shares unpaid.” 
Buckley, p. 203. H 

<8) Purchase with option to pay in. cash, effect of. 

Where property sold to a Company is to be paid for in cash or in shares at cho 
option of the Company or the vendor, until the option is exercised, 
the consideration is undetermined, and if it is exercised in favour of 
shares, there is no payment in cash and the fact that there was an 
option to pay in cash would not assist the allottee, Barrow's case, 
14Ch. D.432. I 

2. — **Ualess — writing.’* 

<1) Writing — Meaning of. 

“ Writing ” includes printing, lithography, photography and other modes of 
representing or reproducing words in a visible form. See General 
Clauses Act (X of 1897), S. 3 (58). J 

<2) “ Duly made in writing” — Meaning of. 

The expression — means “made by the contracting party”. Firmstone's case, 
20 Eq. 524. K 

i(3) Contract without consideration, void. 

A contract under the section must like any other contract, be supported 
by consideration. Anderson's case, 7 Ch. D. 75, 104, 108, 112; 
Cric&wer’s case, 10 Ch. 614 ; Einnsfonc’s case, 20 Eq. 524. L 

^4) Consideration must be stated in the contract. 

The contract must also state the consideration. A general description of the 
nature of the consideration without setting out all the particulars is 
enough. Frost & Go., (1892) 2 Ch. 556, 560 ; (1899) 2 Ch. 207 ; 
Watson d- Co, (1899) 2 Ch. 514 ; Marknian’s case, (1899) 1 Ch. 414, 
429; (1899) 2 Ch. 480. M 

(5) Adequacy of consideration will not be inquired into. 

(a) Where shares are paid for otherwise than in cash, as where fully paid-up 
shares are allotted in consideration of property, goods or services receiv- 
ed by the Company,’ the Court Will not inquire into the adequacy of 
the consideration, provided the Company acts honestly, and not 
colourably and the consideration is not an illusory one. Oorerjavi 
Gold Mining Co. of India V, Roper, {1892) A. G. liO, N 

{b} “ The value paid to the Company is measured by the price at which the Com- 
pany agrees to buy v/hat it thinks worth while to acquire. Whilst 
transaction is unimpeached, this is the only value to be considered.” 
Per Lindely L.J, ; in re Wragg, Ltd., {1891) ICli. 880. 0 

{c) But, if the consideration is merely illusory, or if the transaction is merely a 
colourable one, entered into for enabling the Company to issue shares 
at discount, the allottee cannot claim to hold the shares as paid-up. Re 
Eddystone Marine Insurance Co., (1893) 3 Ch. 9; Be Innes d Co,, 
(1903) 2 Oh. 254; Ooregam Gold Miniing Go. of India v. Roper, (1892) 
A.C. 140 ; Be Wragg Ltd., (1897) 1 Ch. 830. F 
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(6) Articles of association-^Not a contract within the section. 

(fl) A provision in the artic-ies for the purchase of property and payment for the 
same in paid-up shares is not a contract within the meaning of the 
section, though the articles are registered. Fritchard’s case, 8 Ch.. 
95C. Q 

(b) A sale in pursuance, of those provisions' nierely, would not entitle the vendor 

to hold the shares as paid-up. (Ibid.) R 

N,B. — For, the articles are a contract only as between the members inter se- 
in luspeet of their rights as share-holders, and a third party has no 
right to enforce performance of the contract. MeZhado V. Porfo Aiej/ro’ 
Eaihvay Co., L R. 9 O.P. 503 ; Hereford Waggon Co., 2 Ch, D. 621;. 
Bother Jiam Alum Co., 25 Ch.D. 103; Eley V. Positive Asswance Co., 
Ex. Div 20, 38 ; Firmstones case, 20 Bq. 524. S' 

N.B.— Even if the vendor be a member, the contrat is one between him and 
his co-meriibers, and not between him and the company, where as the 
contraot contemplated by the section is one between the Company and 
some person external to it. Hartley's case, 10 Oh. 157; Crichner’s- 
case, 10 Ch. 614 : Anderson's case, 7.0h. D. 104 ; Smith v. Broion, (1896) 
A.C. 614. T- 

(c) So, a provision in the article that all the original shares should be treated as 

fully paid-up shares, would not relieve the holder of such shares of: 
his obligation to pay calls. Criclcmer's case, 10 Oh. 614. U* 

(7) Contract with trustee for a Company— -When valid. 

(a) A contract made with a trustee for a company about to be formed and 

adopted by it after incorporation is within the section. Hartley's case,. 
10 Ch. 157; Carling's case, 1 Ch. D. 115, 12S; Eisner's case, (1895) 2 
Ch. 759. Y 

(b) A suhsequent ratification of such a contract would also, it seems, be valid.. 

Sinlier v. Paris Skating Rink Co,, 7 Ch. D. 363. W 

(S) Contract with a trustee for allottee — Yalidity of. 

Similarly, a contract between a Company (or a trustee for the Company) and ' 
.a trustee or nominee of the allottee is within the section. New 
Ebcrdardt Co., E.P, Men Eies, iBCh.D. 118,120; Eisner's case, (1895)' 
2 Ch. 759; Carling's case, 1 Gh. D. 115,121. X. 

(9) Description of shares and allottees— Not necessary. 

(a) Where shares are issued as paid-up under a contract registered, it is de-- 
sirable though not necessary, that the shares and the allottees should 
. be so described as to be capable of identificatiou by the persons in-- 

specting the contract, and the register of share-holders. Pritchard's 
case, 8 Ch. 956, 961 ; Buenos Ayres Railway Co,, (1875) W.N. 59 ; 
Hartley’s case, 82 L.T. 106 =10 Oh. 157, Y 

(5) It is not necessary that the contract should specify the numbers of the- 
shares so as tb identify them. Delta Syndicate, E. P. Forde, 30 Oh. 
D. 153 ; Elmer's case, (1896) 2 Oh. 759, 766 ; Kirby 's case, 46 L.T. 
6S2 ; Jackson d- Co., (1899) 1 Oh. 348. Z. 
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(Qzdojre.- -Whether a person can under the section enter into a contract that in 
the event of a winding-up h.e sliall set off debts against calls. See Black 
& Go’s case, 8 Ch. 254, 261. A 

H.B. — Apart from the section, such a contract cannot be entered into. See 
Buckley, ■g. WQ. B 

‘(10) Contract' not under the section. 

A document purporting to be contract under the section, executed by the 
Company alone, and not assented to by the other party until after the 
issue of shares is not a contract under the section. New Eherliardt 
Co., S. P. Menzies, 43 Gh. D. 118. C 

«(il) Allotment of paid-up shares without registered contract — Effect of. 

Where shares are allotted as fully paid-up under an agreement not registered 
as required by the section, the share-holder cannot hold them as paid- 
up shares, but is liable for calls in respect of them and in an action 
to enforce calls the Company cannot ,.be met by the plea that the 
default to register the contract was that of the Company, and that 
the Company cannot take advantage of its own wrong. Preservation 
Syndicate, (1895) 2 Ch. 768. See, also, Crickmer’s case, 10 Ch. 614.D 

N.B. — But the original allottee can be made liable as the holder of an unpaid 
share only when his name has been entered in the register of mem- 
bers with his consent. It is only then that he is a member and is 
liable to perform his obligations as such. If his name is not thus en- 
tered the matter simply rests in contract, and no liability to take un- 
paid shares could attach. Barangah Oil Co., Arnot’s case, 36 Ch. D. 
m-, Macdonald Co., (X89i) lQh.. 89. E 

<12) “ Held,” meaning of. 

The word ” held ” in the section means “ originally held.” P 

<13) Allotment of paid up shares under unregistered agreement — Effect of trans- 
fer by allottee to a person without notice. 

{a) If the shares have come into the hands of a bona fide purchaser for value, 
who had no notice of the circumstances affecting the allotment and 
who acted on the faith of the certificate issued by the Company, de- 
claring the shares to be fully paid-up, the purchaser is entitled to 
hold them as paid-up shares. British Farmer's Co., 7 Ch. D. 533 ; 
Birkenhead v. Nicoils, 3 A.O. 1004, 1016 ; 2'«rpiii’s case, (1877) W. 
N.70. ■ 

(6) But, if the purchaser had notice of the vitiating circumstances, neither he 
nor any subsequent transferee with similar notice can hold the shares 
as paid-up. Cricknier’s case, 10 Ch. 614 ; Barrow’s case, 14 Ch. D. 
432.' , H 

N.B. — A transferee without notice not only has himself a good title to the 
shares as paid but can give a good title to others. jBhc/c/c//, 9th Ed,, 
p. 205. 1 
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N.B. — In Barvoio's case, 14 Ch, D. 432, it was held that once the shares had 
passed into the hands of a bona fide purchaser for value without 
iiotice, they were purged of all equities, and not only could ho acquire 
a good title himself, but could give a good title to others whether 
they were transferees without notice or not. See, also, 17 B. 672. J 
N.B. — The decision in Barrow's case has been doubted in London Celluloid Co.,. 
39 Oh. D. 190, 197 . See also Baihvay Tables Co. ; E.P. Sandys, 42 Oh- 
D. 98, no. K. 

(14) What constitutes notice. 

[a) A person is said to have notice when he has actual knowledge of the facts. 

or would have had such knowledge but for gross negligence in the 
matter in question. Hall d Co., 37 Ch, D, 712. h. 

(b) In the absence of gross negligence the mere fact that he might have had 

knowledge, is not enough to fix him with notice. Hall d- Co., 
37 Oh. D. 712; New Chile Gold Co„ (1892) W.N. 193; Eddystone 
Marine Co., (1894) W.N. ,30. M 

(15) Notice to agent binds principal. 

A notice to an agent would be sufficient to bind the principal. Halifax Sugar 
Co., 1891 W.N. 2, 29. N 

(16) Purchase in the ordinary course of business — Onus of proving notice. 

A purchaser of shares for valuable consideration in the ordinary course of! 
business, raises a presumption that the purchaser had no notice, and 
the burden of proving that he had notice lies on those who assert it. 
Burkinshaio v. Nicolls, 3 A.C. 1004 ; Hall d- Co., 87 Ch. D. 712. O' 

(17) Onus of proving purchase in the ordinary coarse of business. 

But the burden of proving that the purchase was made in the or dinary course- 
of business is on those who assert it. London Celhiloid Co., 80 Ch. 
D. 190, P 

(18) Transferor’s liability after transfer to a person without notice. 

(а) Quaere: — In cases where the transferee can bold the shares as unpaid does not 

the liability of the transferor upon them continue ? Per Mellish, J., 
in Spurpo’,? case, 8 Ch. 407, 410. Q’ 

(б) If the transferor is liable, is he liable as a present memberor as pfist member- 

and is he discharged after a year from the transfer ? See Buckley, 9th 
Bd„p. 205. ’ R, 

(19) Original allottee, sometimes not liable. 

(fl) Sometiixes even an original allottee may bold the shares as paid up, as in 
Parbury’ s case, [1806) 1 Oh. 100. S. 

N.B. — In this case '‘P gave W .£500 on W’s promise to procure an allotment to- 
to pay 100 fully paid £5 shares in a Company when incorporated. W 
kept the ,£500, and procured the allotment to P of 100 shares purxjort- 
iug to bo fully paid, but in respect of which the provisions of S. 25 of 
the English Companies Act (that section corresponding to the present, 
section), had not been complied with, and to which W was entitled 
under a contract between him and the Company. P sold some of the- 
shares ; the Company was held to he estopped, and P was nob liable as 
a contributory,” See HMc&Zey, 9th Ed., p. 204. T 
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N.B. — “The point of this decision is that P had made no application to the 
Company for shares, and had no knowledge that they wore net legally 
paid, and that he retained the certificate and dealt with the shares in 
the faith of the statement made to him by the certificate that the 
shares were paid”. See PMcfeZey, 9th Ed., p, 204. U 

(6) Similarly a mortgagee who has advanced money to a Company on the 
security of some shares, relying on the certificate issued by the Com- 
pany stating the shares to be fully paid-up is entitled to hold the shares 
as paid-up shares. Blootnenthalv. Ford, (1891) A..0. 156. Y 

(c) If shares are issued as fully paid up under a contract not registered, and if it 
is shown that the allottees were ignorant of the omission to register 
before the issue, or that they left the matter in the hands of their 
solicitor and were not aware that any precaution had been omitted, the’ 
Court may with the consent of the Company rectify the register by 
striking off the names of the allottees from the register of members, 
provided the Company does not become insolvent between the date of 
the application and the date of rectification, See Buckley, p. 210. See 
also Neiv Zealand Eapangai Co., E.P. Thomas, 18 Eq. 17n : Benton 
Colliery Co., E.P. Shaiu, 18 Eq. 16 ; Droitwiah Sale Co., (1876) W.N.- 
183 ; 22 W.R 767 ; 43 L.J.Gh. 581 ; Dublin Manure Co., 13 L.R, (Ir) 
198 ; Burlington Forge Co.y 34 Oh. D, 592. W 

N.B. — The Court cannot however rectify the register, if persons who became 
creditors of the Company at a time when the allottee was liable, 
would be prejudiced by the striking out of his name. Preservation 
Syndicate, (1895) 2 Ch. 768. X 

(20) Sectiflcation by Company. 

The directors may also in a proper case, do what the Court can do, namley, 
cancel the allotment ; they may then register the contract and re- 
issue the shares. Hartley's case, 18 Eq. 542 = 10 Ch. 157. Y 

3 . — “ Filed shares. ” 

(1) Principal contract need not be registered. 

Where shares are agreed to be paid for, otherwise than in cash, it is not neces- 
sary to file the principal contract ; it is enough to file a subsidiary 
contract stating the nature of the consideration, and providing for 
the allotment of. shares to the persona.,named in the principal contract, 
and stating the number and denoting numbers of the shares. See Be 
Frost d Co., (1889) 2 Ch. 207. Si 

(2) Duty of registering the contract. 

The obligation of registering the contract is not on the allottee but on the- 
Company. Barangah Oil Co., Arnot’scase, 36 Ch, D. 702, 708, 711. A 

(3) What constitutes issue of shares. 

(a) There is an issue of shares, when the share-holder has been completely put 

in possession of his share though some formal acts may not have been 
completed. See E. P. Stark, (1891) 1 Gh. 582 ; and Spitzel v. 
Chinese Cor^poration, 80 L.T. 347. B 

(b) To constitute an “ issue of shares ” it is not necessary that there should be 

cither an allotment of shares or issue of certificate. 
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H.B.—EMs/t’s cose, 9 Gh. 554=30 L.T, 458, 737 = 22 W.R. G58, 699 did not 
decide that by an issue of shares was meant tho issue of the certificate. 
See Blyth's case, 4 Gh. D. 140; A—Gv, Regent’s Canal, (1904) 1 K. 
B. 263, 270. C 

(c) Shares subscribed for in the memorandum of association arc “issued” 
when the Company is registered. Dalton Time Lock v. Dalton, 66 
L.T. 704. SJ 

(4) Registration not to be antedated. 

If a contract under the section is registered subsequent to the issue of shares, 
the Court cannot order the contract to be treated as having been 
registered on a date before the issue of the shares. Harwich Harbour 
Co., (1875) W.N. 235. E 

Transfer of Shares. 

29. A Company shall, on the application of the transferor of 
any share or interest in the Company, enter in 
its register of members the name of the transfe- 
ree 1 of such share or interest in the same manner 
and subject to the same conditions as if the 
application for such entry were made by the transferee. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 28 of the English Companies (Consolidation) 
Act of 1908. E-1 


Transfer may bo 
registered at request 
of transferor. 


1.— “A Company.. . .of the transferee.” 

<1) Application of section to going Companies. 

The section .applies to a going Company as well as to a Company in liquidation. 
See Burkinshaw Nicolls, S A.C, 1004, 1015; Barangah Oil Co., 
Arnot’s Case, 36 Gh. D. 702, 710; Coregam Co.v.RojJer, (1892) A. 
G. ', hut sac Blyth’s Case, i Gh., D. 140. P 

(2) Object of the section. 

(o) The section is not intended to cast on the transferor the obligation of 
getting the transfer registered. Its object is to protect the transferor 
in case the transferee fails to perform his duty of getting the 
transfer registered. Skinner v. City of London Insurance Corporation 
(1886) 14 Q.B.D. 882. ' Q 

(b) The section assumes the right of the transferee to apply for registration 
and enables the transferor, where the transferee fails to do so, to 
apply to get the transfer registered. 22 A. 410. See, also, ca; jjarie 
Shaw, (1877.) 2 Q-B-D. 463 ; 16 B. 398. H 

(3) Duties of transferor. 

(a) Whore shares are sold, 'the transferor is only bound to execute a valid 
transfer and hand it to the transferee. Skinner v. City of London 
Insimmce Corpomimt,'' {1SQ5) 14 Q.B.D. 882. Bee. also, 22 A. 410. 1 
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N.B. — There is no warranty on the part of the transferor that the Company 
will accept the transferee. The transferor is not under any obliga- 
tion to get the transfer registered. It is the transferee that should, 
get the transfer registered. {Ibid.) See, silm, London Founders Asso~ 
ciation v. Glarhe, 20 Q.B.D. 576 ; Faina v. Hutchinson, (1868) 

L.R. 3 Oh. 388. J 

(6) But the transferor is under an implied obligation that,, he will not prevent 
or delay the registration. Hooper v. Harts, (1906) 1 Ch. 549. K 
ii) Share— Definition of. 

[a) “ The proportion of capital to which each member is entitled is his share.” 
Lindley on Companies, 6th Ed., p. 1. D 

(5) A share is the interest of a share-holder in the Company measured by a 

sum of money for the purpose of liability in the first place and of in- 
terest in the second, and also consisting of a series of mutual cov- 
enants entered into by all the share-holders infer se in accordance 
with ss. 11 and 39. See Fer Farioell, J, in Borland v. Steel Brothers, 
(1901) 2 Ch. 288. M 

(c) “A share is not a sum of money, but is an interest measured by a sum of 

money and made up of various rights contained in the contract.” 
{Ibid.) N 

(d) “The word ‘share’ does not denote rights only — it denotes obligations 

also.” Per Bindley, L.J. in Taylor, Phillips and Rickard's Cose, 
(1897) 1 Ch. 305. ' 0 

(e) A share in a Company signified a definite portion of capital, and did not 

necessarily mean the right of a person whose name was then actually 
on the register of share-holders. 3 B.H.C.R. (0.0.) 69. 0-1 

<5) Shares are moveable property. 

capable of being transferred in the manner provided by the regulations of 

the Company. S. 44, infra, P 

<(6) Nature of rights and obligations that pass on a transfer of shares. 

(a) “ When a member transfers his share he transfers all his rights and obliga- 
tions as a share-holder as from the date of the transfer. He does not 
transfer his rights to dividends or to bonuses already declared, nOr 
does he transfer liabilities in respect of calls already made ; but he 
transfers his rights to future payments and his liabilities to future 
calls.” Per Lindley L.J. in Taylor, Phillips and Richard’s case, 
(1897) 1 Oh. 305, Q 

(6) On a sale of shares, the purchaser is, in the absence of a contract to the 

contrary, entitled to all dividends declared after the sale, though they 
are payable in respect of a period anterior to the date of sale. Black 
V. Homersham, 4 Ex. D. 24. R 

(c) Thus, where shares were sold on the .1st of August, and on the 28th of 
August a dividend was declared for the period ending the 30th of June, 
the dividend belonged to the purchaser. {Ibid.) S 

1.(7) Prescribed form of transfer, to be observed. 

The regulations usually prescribe the form of transfer, and in that case the 
prescribed form must be followed in all essential matters.. Gore Brown, 
p. 151; Evans & Cooper, p. 27. T 

■(S) Non-observance of form, in unessential particulars— Effect of. 

(a) But non-observance of some unessential matter of .form ■ prescribed by the 
regulations would not affect the validity of a transfer, T-1 
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L—“ A company.. ..of the transferee **~{Contimied). 

{h) Thus, the omission of the address of the transferor, or the denoting num- 
ber of the share, if both are known to the directors and there can be no 
ambiguity, is immaterial and will not invalidate a transfer. (Lcthebi/ 
d- Clmstophe7', Lhnited l Ch. 815). U 

(9) Right of transfer, subject to regulations, absolute. 

(a) Where the regulations do not impose any restrictions on the power of 
transfer, share-holders may transfer without any consent, and the- 
directors cannot refuse to register a transfer bma fide made. S^nith, 
Knight d- Co., Wesfon’s Case, 6 Eq. 238 ; 4 Gh. 20 ; Case, & 

Ch. 559, 5&5; Cawley & Co., Ch. D. 909 ", Pmhett v, Wright, 9 
Hare 120, 130 ; Pool v. Middletoji, 29 Beav, 646, 650 ; Mexiemv d- 
South American Co., De Pass's Gase {1859), 4: We G 3. 5-ii:. Y 

(h) Thus, a transfer is valid though made by a shareholder to his nominees 
for the purpose of increasing his voting power. Stranton Iron Co., 
16 Eq. 559 ; Moj}at v. Farqiihar, 7 Eq. 591. W 

(c) Even a transfer to a pauper made with a view of the transferor escaping for 
their liability in the shares transferred is valid. Taurine Co., (1884), 
25 Oh. D. 118 ; De Pass’s Case, (1859), 4 Do G. & J. 544. X. 

(c?) A transfer to a person of small means as trustee for the real purchaser is 
valid. King's Case (1871), 6 Ch. 196 ; Massey d Griffin’ sGubo, (1907), 

1 Oh. 582. ' Y 

(c) But such transfers would be void if they are only colourable or made with 
some reservations of rights to or liabilities of the transferor, llyam’s 
, Case, (1860), 1 De G. F. & J. 75 ; Battle’s Gasc, (1870), 30 L.J.Oli.. 
391; Chinnoclc’s Case, (1860), Job. 714 ; jRc Disooveref's Finance 
Corporation, (1908), 1 Ch. 141, 334. Z 

N.B. — As to the right of share-holders to transfer shares, see further, notes to 
S, 44, mfra, A 

(10) Who eanbe a transferee. 

A tansfer may be made to any person who is capable of holding shares. 

Lmisden's Case, 4 Ch. 31, 34. B- 

(11) Transfer to a firm. 

If a transfer is made to a firm, in its firm name, and if the transfer is 
accepted by the company and the name of the firm is entered in the 
Register of members, the partners of the firm become individually 
members and are liable for calls, Weikersheim’s Case, (1873) 8 Ch. 
831. See, also, DMra.sfo?j’s Case (1894), 3 Ch. 478. C- 

H.B.— ■“ This is not a proper course to pursue, for, the Act requires the names 
of the members to be entered in the Register, and also the Company 
may be placed in difficulties, not knowing whether the partnership Arti- 
cles authorize the taking of shares, nor having the knowledge of the 
persons who constitute the firm. The Company should, in such a 
case, require the transfer to be made to the parties by their own 
names.” See Gore-Brown and Jordon, 30bh Ed., p. 151 JVemo» 2 t v. 
Newiami, (1889), 43 Oh. D. 198. 1> 

(12) Provision for offering shares to members in the first instance. 

(a) A provision in the regulations to the effect that a member intending to sell 
his shares should first offer them to the other members at a fixed price 
is valid and may be enforced, Borland’s Trustee v. Steel Brothers S 
Co, (1901), 1 Ch. 279 ; Attorney, General of Ireland v. Jameson, 
(1904), 2 Ir.R.K.B.D. 644. E. 
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/. — “ A company... .of the transferee ” — {Conchided). 

(b) “ In such a case a sham ofier to the other members will not suffice, eg., 
where a man offered his shares to his co-members at £ 30, but contem- 
poraneously sold them to a friend at £ 11, the Court of Appeal (in an 
unreported case) held that he had not complied with the provisions 'of 
the Articles of Association on the same principles as guided the Court 
in Manchester Ship Canal Co., v. Manchester Race Course Co., 
(1901), 2 Ch. 37.” See Gore Brown, & Jordon, 30th Ed., p. 156. P 

(13) Stamp duty on a transfer of shares. 

The stamp duty payable on transfer of shares is one quarter of the duty pay- 
able on a conveyance for a consideration equal to the value of the 
share, that is, where the amount or value of the consideration does 
not exceed Bs- 50, 2 annas. Where it exceeds Es, 50, but docs 
not exceed Rs- 100, 4 annas. For every Rs. 100 or part thereof in 
excess of Es. 100 up to Es. 1000, 4 annas ; and for every Rs. 500 or 
part thereof in excess of Rs. 1000, Es. 1-4-0. See the Indian Stamp 
Act, II of 1899, Sch. I, Arts. 62 & 23. G 

(14) Stamp duty, by whom payable. 

In the absence of an agreement to the contrary, the expense of providing the 
proper stamp for the transfer of shares in an incorporated Company 
shall be borne by the person executing the instrument of transfer. 
S. 29, Stamp Act. H 

Share-ioarrants to Bearer. 


30. In the case of a Company limited by shares, the Company, 

, if authorised so to do by its regulations, as Origin- 

Warrant of limited „ „ T 1 -1 1 i.- 

shares fully paid up ally framed or as altered by special resolution, 

mmeof beSer*^ ™ subject to the provisions of such regulations, 

may, with respect to any share which is fully 
paid up or with respect to stock, issue under their common seal a 
warrant (hereinafter referred to as a share-warrant) stating that 
Coupons bearer thereof is entitled to the shares or 

stock therein specified, and may provide, by 
coupons or otherwise, for the payment of the future dividends on 
such shares or stock. 

(Notes). 


General. 

Corresponding English Law. 

This section corresponds to cl (1) of S. 37 of the English Companies (Consoli- 
dation) Act of 1908. 

(1) Particulars of share warrants. 

should be contained in the annual summary of the Company. See 

S. 49, mfra. I 

(2) Stamp duty on share warrants. 

For the amount of stamp duty payable on share warrants, see the Indian 
Stamp Act (11 of 1899) Sch. I, Art. 59. 1 
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31. A share-warrant shall entitle the bearer thereof to the 
shares or stock specified therein; and such shares 
or stock may be transferred by the delivery of 
the share- warrant. 


Effect of sbare- 
■warrant. 


Re-registration of 
bearer of a share 
■warrant in the regis- 
ter. 


(Note) 

.General. 

€orresponding English Law. 

This section corresponds to cl (2) of S. 87 of the English Companies (Consoli- 
dation) Act of 1908- 

32. The hearer of a share-warrant shall, subject to the regula- 
tions of the Company, be entitled, on surrender- 
ing such warrant for cancellation, to have his 
name entered as a member in the register of 
members ^ ; and the Company shall be respon- 
sible for any loss incurred by any person by reason of the Company 
entering in its register of members the name of any bearer of a 
share-warrant in respect of the shares or stock specified therein 
without the share-warrant being surrendered and cancelled. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to cl (3), of S. 37 of the English Companies (Consolida- 
tion) Act of 1908. 




‘The bearer — in the register of members. ‘ 


Eight of bearer of share warrant to be registered, subject to Regulations. 

Though the bearer of a share -warrant is entitled on surrendering the warrant, 
to be registered as a member, the Company may make regulations as 
to the date when registration shall take effect, and the conditions to bo 
fulfilled before registration can be claimed. Anglo-Dutch Exploration 
(1902) July ; iWJV'ejporfefZ. See Evans and Cooper, p. 45. K 

33. The bearer of a share-warrant may, if the regulations of 
„ , . the Company so provide, be deemed to be a 

Company may make member of the Company within the meaning of 

■ ‘he fall extent or for such 
purposes as may be prescribed by the regulations : 

Provided that the bearer of a share-warrant shall not be quali- 
fied in respect of the shares or stock specified in such warrant for being 
a director or manager of the Company in cases where such a quali- 
fiication is prescribed by the regulations of the Company i. 
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(Notes). 

General. 

Coi’E’espondiKg English Law. 

This section corresponds to cl (4) of S. 37 of ihe English Companies (Consolida- 
tion) Act of 190B. ' 

/. — Provided.., , regulations of the Company.” 

Whether the possession of share warrants would not be a qualification 
for directorship if the articles expressly so provide. See Pearson's 
case, 4 Oh. D. 222=5 Ch. Div. 336. „ 4 L 

39, On the issue of a share- warrant in respect of any share or 
Entries in register Company shall strike out of its register 

where sharewarrant of members the name of the member then entered 
therein as holding such share or stock, as if he 
had ceased to be a’ member, and shall enter in the register the 
following particulars : 

(a) the fact of the issue of the warrant ; 

(b) a statement of the shares or stock included in the warrant, 

distinguishing each share by its number ; 

(c) the date of the issue of the warrant. 

(Notes). 

(General). 

Corresponding English Law. 

This section corresponds, to cl (5) of S, 37 of the English Oompaoieg . (Consolida- 
tion) Act of 1908. 

35. Bep. Indian Stamp Act, 1899 {II of 1899). 

Change of Name. 

36. Any Company under this Act, with the sanction of a 

special resolution of the Company passed in 
toThange^n^r”'^'^ manner hereinafter mentioned 1 , and with the 
approval of the Local Government testified in 
writing under the hand of one of the Secretaries to such Govern- 
ment, may change its name ; and, upon such change being made, 
the Eegistrar shall enter the new name on the register in the place 
of the former name, and shall issue a certificate of incorporation 
altered to meet the circumstances of the case ; but no such altera- 
tion of name shall affect any rights or obligations of the Company, 
or render defective any legal proceedings instituted or to be insti- 
tuted by or against the Company ; : and any legal proceedings may 
be continued or commenced against the Company by its new name 
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that might have been continued or commenced against the Company 
by its former name. 

Expla}mtion.~~lL\).Q issue of the certificate of incorporation is 
necessary to complete the change of name. 

(Notes). 

General. 

^Corresponding English Law. 

This section corresponds to els. (3), (4), & (5) S. 8 of the Baglish Companies 
(Consolidation) Act of 1908. 

the sanction — mentioned.*' 

>(1) Irregularity in passing special resolution— Effect of. 

If the special resolution in pursuance of which, the Company has changed its 
name was not properly passed, the registration of the new name 
should be vacated. Australasian Mming Co., (1898) W.N. 74; 68 
L.T. 487. M 

N.B.— For the definition of the term special resolution, see S. 77, infra. N 

Articles of Association. 

37. The memorandum of association may, in the case of a 
Eeguiations to be Company limited by shares, and shall, in the case 
•prescribed by articles of a Company limited by guarantee or unlimited, 
..of association. , , , ' • . t i i 

be accompanied, when registered, by articles or 

.association signed by the subscribers to the memorandum of asso- 
.ciation, and prescribing such regulations for the Company as the 
'.subscribers to the memorandum of association deem expedient i. 

The articles shall be expressed in separate paragraphs, number- 
ed consecutively. They may adopt all or any of the provisions 
..contained in the table marked A in the first schedule hereto 2. 
They shah, in the case of a Company, whether limited by guarantee 
,or unlimited, that has a capital divided into shares, state the amount 
•of capital with which the Company proposes to be registered, and 
in the case of a Company, whether limited by guarantee or un- 
limited, that has not a capital divided into shares, state the number 
of members with which the Company proposes to be registered, for 
.the purpose of enabling the Registrar to determine the fees payable 
•on registration. 

In a Company limited by guarantee or unlimited, and having 
-a capital divided into shares, each subscriber shall take one share 
-at the least, and shall write opjjosite to his name in the memo- 
irandum of association the number of shares he takes > 
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(Notes). 

General. 

Cowespondiag English Law. 

The fist two paragraphs of this section except the first sentence of the second 
“ paragraph correspond to S. 10 of the English Companies (Consolida- 
tion) Act of 1908. The first sentence of the second paragraph corres- 
ponds to S. 12 cl (b) of the English Act, while the last paragraph of 
the Indian Act corresponds to S. 4, cl (2) (ii) & liii), and S, 5 cl. (2) (i) 

& (ii) of the English Act. 

7 , — ** Articles of association expedient.” 

<1) Irticlea of Issooiatiou— Nature of. 

(a) The articles of association govern the internal afiairs of the Company and 

may be termed the bye-laws of the Company. See Gore-Brown, & 
Gordon, 30bh Ed., p. 37. O 

(b) The articles constitute an agreement between the members inter se, and 

would not enable an outsider to sue the Company for a breach of the 
provisions therein. Eley v. Positive Assurance Co. , (1876) 1 Ex, D, 88 . P 

(c) “ They play a part subsidiary to the memorandum of association. They 

accept the memorandum of association as the charter of the Company, 
and so, accepting it, define the duties, rights, and powers of the 
governing body as between themselves and the Company at large, and 
the mode and form in which changes in the internal regulations of 
the Company may from time to time be made.” Per Lord Cairns in 
Ashbury Carriage Co. v. Riche, (1875) 7 H.L. 653. Q 

(d) The articles, however, cannot take away the powers which the members 

are given by the Act. Thus, a provision in the articles that in case 
of re- construction, dissenting members shall not have the right con- 
ferred by S, 204, infra, is invalid, See Payne v. Cork Co., (1900) 

1 Ch. 308. R 

(e) “ The articles must not contain anything illegal or ultra vires the 

Company.” Topbam, 2nd Ed., p. 51. S 

(2) Articles — Functions of, 

The Articles of Association, perform a two-fold function : — 

(1) They define the duties and powers of the directors ; 

(2) They ensure that all who deal with the directors shall have notice of the 

precise limits of their authority. Smalhv. Smith, (1884), 10 A.O. at 
p, 138. T 

(3) Articles cannot override memorandum. 

Where the provisions of the memorandum are inconsistent with those of the 
articles, the former should prevail. Wedgioood Goal and Iron Co., 
AnimoJi’s case, (1878) 7 Oh. D. 75. U 

'(4) Articles may explain memorandum. 

But the articles may be useful to explain the memorandum where its provi- 
sions are ambiguous. Capital Fire Insurance Association, (1882) 21 
Ch, D. 209. ’Sr 
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Ihat might have been contiimed or commenced against the Company 
by its former name. 

Explanation. — The issue of the certificate of incorporation is 
necessary to complete the change of name. 

(Notes). 

General. 

•Corresponding English Law. 

This section corresponds to els. (3), (4), & (5) S, 8 of the English Companies 
(Consolidation) Aet of 1908, 

/. — “With the sanction — mentioned.” 

.(1) Irregularity in passing special resolution — Effect of. 

If the special resolution in pursuance of which the Company has changed its 
name was not properly passed, the registration of the new name 
should be vacated. Australasian Mining Co., (1893) W,N. 74 ; 68 
L.T. 437. M 

N.B.~-Eor the definition of the term special resolution, see S. 77, infra. N 
Articles of Association. 

37. The memorandum of association may, in the case of a 
Regulations to be Company limited by shares, and shall, in the case 
•prescribed by articles of a Company limited by guarantee or nnlimitecl, 
«of association. be accompanied, when registered, by articles of 

.association signed by the subscribers to the memorandum of aaso- 
‘Ciation, and prescribing such regulations for the Company as the 
•.subscribers to the memorandum of association deem expedient i. 

The articles shall be expressed in separate paragraphs, number- 
ed consecutively. They may adopt all or any of the provisions 
•contained in the table marked A in the first schedule hereto 2. 
They shah, in the case of a Company, whether limited by guarantee 
.or unlimited, that has a capital divided into shares, state the amount 
•of capital with which the Company proposes to be registered, and 
in the case of a Company, whether limited by guarantee or un- 
limited, that has not a capital divided into shares, state the number 
..of members with which the Company proposes to be registered, for 
the purpose of enabling the Begistrar to determine the fees payable 
•on registration. 

In a Company limited by guarantee or unlimited, and having 
■a capital divided into shares, each subscriber shall take one share 
■at the least, and shall write op})osite to his name in the memo- 
srandum of association the number of shares he takes. 
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(Notes). 

General. 

€omspoiidmg English Law, 

The fist two paragraphs of this section ejcepUhe first sentence of the second 
■ "O”) ''ct of 1908. The first sentence of the .second paragraph oorres 

Zlntf A 1 °* Act, while the L pa^apW 

Articles of association.... e:s.pedient/* 

( 1 ) Articles of Association— Nature of, 

(а) The articles of association govern the affairs of the Company and 

(б) The articles Mmtitate an agreement between the members into- as, and 

WOTld not enable an ontsider to sne the Company forabreaoh oflhe 

P isions eiein. Eley v. Positive Assurance Co., (1876) 1 Ex. D 88. P 

"™Too.nT,V”‘'““‘,"^‘° ““ of .ssooiation. 'ihey 

accept the memorandum of association as the charter of the Company! 

mlr! the duties, rights, and powers Lhe 

thrmode* “* ^ “fi the Company at large, and 

he mode and form m which changes in the interLl regnlato of 

As/iten/ On? »-w(/e Co. V. Eiche, (1875) 7 H.L. 653. Q 

id) The articles, however, cannot take away the powers which the members 
are gnen by the Act. Thus, a provision in the articles that in case 
of le-construction, dissenting members shall not have the right con- 

foif 308^' 

{e) “The articles must not contain anything illegal or ultra vires the 
Company.” Topham, 2nd Ed., p. 51 . g 

(2) Articles — Functions of, 

TheArticlesofAssociationperformatwo-foldfunction:— 

(1) They define the duties and powers of the directors ; 

(2) They ensure that all who deal with the directors shall have notice of the 

precise limits of their authority. iSmaZZ w. Smif/i, (I88i), 10 A. 0 at 

p. 138. T 

(3) Articles cannot override memorandum. 

Where the provisions of the memorandum are inconsistent with tho,se of the 
articles, the former should prevail. Wedgwood Coal a.nd Iron Go. 
Awdersmi’s case, (1878) 7 Oh. D. 75. U 

<4) Articles may explain memorandum. 

But the articles may be useful to explain the memorandum where its provi- 
sions are ambiguous. Capital Fire Insurance Association, (1882) 21 
Ch, D. 209. ^ 
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1.—“ Articles of association ex pedieat** — (Cowhided). 

(5) Articles, alteraWe by special resolutions. 

A Oomimny can, by special resolution, alter its regulations contained in the- 
articles of association, or in Table A, where that table is applicable to 
the Company. See S. 76, w/m, W 

N.B.— After registration, the articles can be altered only by a special resolu- 
tion under S. 76, and the Court has no jurisdiction to rectify the arti- 
cles on the ground of mistake or otherwise. See Evans v. Ghapman, 
(1902) 86 L. T. 381. X 

(6) Articles, defect of signature, whether curable. 

Though the articles are not singed by the subscribers of the memorandum,: 
still, if they have been registered, and the Company acts upon them,, 
they will be deemed valid- Ho Twig v. " Manon” Insurance Co., 
(1902) A. 0. 232, , Y 

(7) Imputation of knowledge of articles. 

(a) Articles of association are public documents, and persona dealing with the 

Company will be presumed to have notice of any limitations contained 
in the articles, and contracts made must be construed accordingly. 
Griffith V. Paget, (1877) 6 Gh. D.^Sll. See, also, Ernest v. NiohoUst 
(1858) L. R. 6 H. L. 401 to 419. Fountaine v. Carmarthen Railway 
Co., (1868) L. R. 5 Bq. 322 ; Pierce v. Jersey Waterumks Co., (1870) 
L. E. 5 Ex. 209.' ; Irwine v. Union Bank of Australia, (1877) 2 App. 
Ga. 366; Ghapleo v. Brunswick Building Society, (1881) 6 Q. B. D. 
696. % 

(b) Persons the dealing with Company, are bound to read the registered docu- 

ments, and see that the proposed dealing is not inconsistent therewith. 
Royal British Bank x. Tarquand, (18b6) 6 El & B 827. A 

(c) But they need not inquire into the regularity of the internal proceedings, 

(Ibid.) B 

(d) “ If the directors have power and authority to bind the Company, but cer- 

tain preliminaries are required to be gone through on the part of the 
Company before that power ca,n be duly exercised, then, the person 
contracting with the directors is not bound to see that all these pre- 
liminaries have been observed. He is entitled to presume that the 
directors are acting lawfully in what they do.” Per Selwyn L.J. in 
Land Credit Co. oi Ireland (1869), i Gh. a.t p. i69. C 

(e) ” So long as the Act is not inconsistent with the memorandum and the 

Articles, an outsider is not bound to inquire whether all the necessary 
steps have been taken, that is, he is entitled to assume that the direc- 
tors have acted properly ” Topham, 2ad Ed., p. 54. D 

(/) The directors of a Company who had power to issue bonds if authorized by a 
special resolution, issued a bond to T without a spocul resolution. 
Held, - T could sue on the bond, for, he was entitled to assume that 
the necessary resolution had been passed. (Ibid.) Sec, also, Dink v. 
The Tower Galvanizing Go,, Limited, (1901) 2 K.B. 314. B 

(y) Blit, if the 'person- dealing with’ the Company has notice of the irregularity, 
he will be affected with it, Howard v. Patent Ivory Go, (1883) 38 
' Oh. D. 156 at pp. 170, 171. , . . , P 


‘Ss. 37 to 39] Act YI of 1882 (the' iNDiAif ■.companies act). 
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They may adopt..-. schedule hereto.” 

(1) Article substantially identical with a provision in table A — YaUdity of. 

Having regard to the provisions of this section, and the next section, an articdo 
which is siibststotially .the. same. .as .a provision in Table A; cannot be 
■ ’ ultra vires.- Lockr. Qumnsland Mcrrtgage Co., (1896) A.O. 461. Gr 

(2) Stamp duty on articles. , 

The stamp duty payable on articles of association of a Company is Rs. 25. Bub 
the articles of an association not formed for profit and registered undejf 
S. 26, supra, are duty-free. See Indian Stamp Act (TI of 1899), Sch. 
I, Table-A, Art. 10. ■ K 

38. In the case of a Company limited by . shares, if the memo- 
Appii cation of randum of association is not accompanied by 

articles of association or, in so far as the articles 
do not exclude or modify the regulations contained in the table 
marked A in the first schedule hereto, the last-mentioned regula- 
tions shall, so far as the same are applicable, be deemed to be the 
regulations of the Company, in the same manner and to the same 
extent as if they had been inserted in articles of association and the 
articles had been duly registered. 

■ (Note.) 

(General). 

Corresponding English Law. 

This section corresponds to S. 11 of the English .Companies (Consolidation) Act 
of 1908. 

39. The articles of association shall be printed, and shall be 

Signature and signed by each subscriber in the presence of, and 
effect of articles of ® / . , . , j., i V 

association. be attested by, one witness at the least i . 

When registered, they shall bind the Company and the mem- 
bers thereof 2 to the same extent as if each member bad subscribed 
his name thereto and as if such articles contained a contract on the 
part of himself, his heirs, executors and administrators to conform 
to all the regulations contained in such articles subject to the provi- 
sions of this Act. 

All moneys payable by any member to the Company in pursu- 
ance of the conditions and regulations of the Company, or any of 
such conditions or regulations, shall be deemed to be a ■ debt due 
from such member to the Company. 

... , , (Notes). 

General. 

Corresponding English Law. 

The first paragraph of this section corresponds to-' S, 12 (a) & (d), while the 
rest of the section corresponds to S. 14 of the English Companies 
. (Gousolidation) Act of 1908. 

A pov?er to borrow on a mortgage will justify a mortgage the object of which is 
in part to cover previously incurred liabilities. 9 C. 14 (31). I 
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1.:^“ Signed..,. at the least.” 

IttestiBg witness, not to be a subscriber. ' 

The attesting witness must be a disinterested person, andsh ould not hiinsolf 
be a subscriber. Oore Brown & Jordon, 30th Ed., p. 29. J 

2, — ” When registered — thereof.” 

( 1 ) Articles— Want of signature, whether curable by registration. 

Articles of association which, though unsigned, have been registered and have 
for a number of years been acted upon by the Company, would be 
deemed valid. Ho Tung v. “ Maiion ” Insurance Co., (1902) A.O. 
232. K 

(2) Member, when can allege ignorance of contents of articles. 

In the absence of fraud, a person who has taken shares cannot allege ignorance 
of the contents of the memorandum or articles on the ground that he 
had not signed or sealed them. But, if a person who has neither 
signed nor sealed the memorandum or articles, has been fraudulently 
, . ■ induced to take shares, and had at the time no notice of their contents 
the section would not preclude him from alleging ignorance of their 
contents, so as to protect those by whose fraud he was prevailed upon 
to take shares. Directors it;c. of Central Bailwaji Co., of Venezuela v. 
Eisch, L.B. 2 H.L. 99, 123 ; Downes v. Ship, L.E. 3 H.L. 343. L 


General Provisions. 


50- The memorandum of association, and the articles of asso- 


Eegistration o f 
Tnemotandum o f 
association and arti- 
cles of association 
with fees as in tables 
B and C. 


ciation, if any, shall be delivered to the Begistrar 
of Joint-Stock Companies hereinafter mentioned, 
who shall retain and register the same 1. It is 
not his duty to require evidence as to whether 
the several subscribers to a memorandum of asso- 


■ciation so delivered are competent to contract. 


There shall be paid to the Begistrar by a Company having a 
capital divided into shares, in respect of the several matters men- 
tioned in the table marked B in the first schedule hereto, the several 
fees therein specified, or such smaller fees as the Governor General 
in Council may from time to time direct, and by a Company not 
having a capital divided into shares, in respect of the several 
matters mentioned in the table marked C in the first schedule hereto, 
the several fees therein specified, or such smaller fees as the Govern- 
or General in Council may from time to time direct. 

All fees paid to the said Begistrar in pursuance of this Act 
'.shall be accounted for to GovernmeEt. 
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(Notes), 

General. 

‘CoMespomding English Law. 

The first sentence of the first paragraph of this section corresponds to S. 15 of 
the English Companies (Consolidation) Act of 190S. The English Act 
contains no provision corresponding to thd second sentence of the 
first paragraph. 

f The second and third paragraphs of the section correspond to S. 24:4 of the 

English Act. L4 

1. — “ The memorandum — same,” 

(1) Memoi’andura to be in correct form when presented for registration. 

“ The memorandum must be in correct form when presented for registration 
and any alterations and interlineations in it, should be initialled by 
each subscriber, or the witness should certify that the alterations 
were made before the document was executed.” Gore Brown and 
Jordon, 30th Ed., p. 30. M 

(2) Memorandum to be properly stamped. 

The memorandum should be properly stamped before it can be registered. Eor 
the amount of duty payable on a memorandum, see Art. 39, Sch. I of 
the Indian Stamp Act II of (1899). N 

<3) Restrictions on the appointment of directors by the articles— English Law. 

(u) Under the English Law a person shall not be capable of being appointed a 
director by the articles, unless he has .signed aiid filed with the Regis- 
trar a consent in writing to act as such director, and has either signed 
the memorandum for the qualification shares (if any), or has signed 
and filed with the Registrar a contract in writing to take from the 
Company and pay for such shares. See S. 72 (1), Companies (Consoli- 
dation) Act, 1908. 0 

(5) On the application for registration of the memorandum and articles of a 
Company, the- applicant shall deliver to the Registrar a list of the 
persons who have consented to he directors of the Company, and, if 
this list contains the name of any person who has not so consented, 
the applicant shall be liable to a fine not exceeding fifty pounds. See 
S. 72 (2), Conipaniea (Consolidation) Act 1908. p 

(4) Inspection of registered documents. 

Every person may inspect the documents kept by the Registrar of Joint Stock 
Companies, on payment of such fees not exceeding one rupee for each 
inspection, as may be pre-scribed by the Local (-rovernment. See 
S. 220 (e), in/m. Q 

.(5) Certified copies of registered documents. 

Any person can, on payment of the prescribed fees, obtain a certificate of the 
incorporation of a company or a copy or extract of any other clocum enl , 
or any part of any other document, to be certified by the Registrar. 
(Ibid.) R 

41. Upon the registration of the memorandum of association, 
Effect of registra- and of the articles of association incases where 
articles of association are required by this Act or 
.by the desire of the parties to be registered, the Registrar shall 
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ceL'tify undeL' his hand that the' Company is incorporated i , and in 
the case of a limited Company that the Company is limited; tho' 
subscribers of the memorandum of association, together with such 
other persons as may from time to time .become members of tho 
Company, shall thereupon be a body corporate by the name con- 
tained in the memorandum of association, capable forthwith of 
exercising' all the functions of an incorporated Company, and having 
perpetual succession and a common seal 2 , hut with such liability on 
the part of the members to contribute to the assets of the Com- 
pany, in the event of the same being wound up, as is hereinafter 
mentioned. 3 

A certificate of the incorporation of any Company given by the 
Eegistrar shall be conclusive evidence that all the requisitions of 
this Act in respect of registration have been complied with 4 . 

(Notes). 

General. 

Corresponding English Law. 

This sacfcion corresponds to S. 16 and the 1st clause of S. 17 of the .English 
Companies (Consolidation) Act. Rt 

l,—‘* Upon the registration. ...is incorporated. 

(1) Effect of registration. 

{rt) The le!;al entity created by registration is a corporate body totally distinct, 
from the persons composing it. . The Company is at law a different- 
person altogether from the subscribers to the memorandum, Saloman 
V. Saloman & Co., (1897) A. C. at p. 51 ; see, also, Kodak Limited v. 
Ctwr/r, (1903) 1 K. B. 505. & 

(6) Hence a parson can sell property to a Corporation of which he is a member. 
Such a sale is neither in form nor in substance, a sale to himself. 
Farrar \. Farrars Limited, id Qh.'D. 395. T‘ 

(c) Likewise, a sale by a Corporation to one of its members is valid, and cannot 
ho impeached on the ground that the resolution in pursuanco of 
which the sale was effected was carried by the vote of that member at 
the general meeting. North West Transportation Co. v. Beatty, 12 A.. 
C.589. • ' U 

(rfl A firm can transfer its assets to a Corporation consisting exclusively of the- 
partners. liyhopeCoal Co. v. Fryer, 7 Q.B. D. 485, 489 ; see, also, 
Wenlock v. River Dee Go,, .36 Gh. D. 676-n, 686-n 682-n. Y 

N.B. — In such , a case the business of the firm is determined, though it is cou- 
tinued by the Corporation. Pt'escott v. Bank of England, (1894) 1 Q.B. 
351. W 

(2) Registration, after winding up—Effect of. 

The registration of a Company after the presentation of a petition to wind it up- 
is a mere nullity. Per Malinsv. C. in BLercules Insurance Co,, 11 Eq. 
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i. — “Upon the registration is Incorporated “ — (Concluded). 

•(3) Proof of incorporation otherwise than by the certificate. 

If the certificate of incorporation is not forthcoming, the fact of incorporation 
may be proved afirHidc. 3 B.H.O. 0.0- 106. Y 

v{4) Date of incorporation. 

“ The date of the certificate is, as a rule, the date at which the documents are 
left for the first official examination and the duty and fees paid upon 
them, although the certificate is not actually prepared, signed and 
issued until after the documents have passed a second official examina- 
tion, and no impediment to registration has been found.” Qore-Brown 
Jordon, sbth Ed;; p. 8 (P-N,). 21 

2. — “ Capable forthwith,,., common seal. ” 

41) Company’s power to hold lands, 

S. 16 of the English Companies (Consolidation) Act, 1908, provides, that, on 
the issuing of the certificate of incorporation, the Compiany shall have, 

. among other powers, the “pozoer fo / 2 oW (rmJs.” Tbe object of this 

provision is to exclude the effect of the Mortmain Acts which prohibit 
conveyance of lands, to Corporations, except under a power conferred by 
Royal Charter or Act of Parliament. The Statutes of Mortmain do 
not apply to India ; hence the Indian Companies Act does nob contain 
any express provision empowering Companies registered under the Act 
to hold lands. In spite of the absence of such provision, a Company 
registered under the Act, can hold lands, as a Company registered 
under the English Act. See Mayor of Lyons v. East India Company, 
1 M.l.A. 175. A 

42 ) Authority to use the Company’s seal. 

A person having the authority to manage the affairs of a Company has an 
implied power to use its seal. Be Contract Odtporation, (13&S) 3 Ch. 
105, 116; Biggerstuff V. Boioatts Wluirt, {1896} a Gh.QB. B 

43 ) Seal, how proved. 

(a) A seal may be proved by any person who knows it, and it is not necessary 

to call a person who saw it affixed. Moises v. Thornton, (1799) 8 T. 
R. 307 ; see, also, Brounker v. Atkyns, (1681) Skinn. 3. C 

(b) A document bearing a Gompany’s -seal, will be presumed to have been 

duly sealed, and the burden of. proving that the seal was not regularly 
affixed lies on those who assert it. Clark 'f. Imperial Gas Co., (1833) 
4 B. & Ad. 315 ; 12 Mod; 423. D 

44) Attestation of affixing the seal, when necessary. 

Unless the regulations provide otherwise, the affixing of the seal ofa Oorpo- 
ration. need not be attested. Gore- JSroiaa and JorJon, 30th Ed., p. 69. 

N.B, — The articles usually contain provisions as to the occasions on which 
the seal shall he used. (Jftid.), p. 70. ' E 

45 ) Forgery with Company’s seal. 

(a) If the Company’s seal is affixed to a document wrongfully and without 
the Company’s authority thp. document is a forged one, and the 
Company incurs no liability unless the circumstances are such as to 
create an estoppel. See Bztbm v, Great Fingall Consolidated Co., 
(1904) 2 K.B. 712 ; (1906) App., Gas. 489. .. F 
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2.—“ Capable forthwith. . ..common seal ’’—(Contmued). 

(b) Thus, wliere a secretary wrongfully affixed the Company’s seal to shai^er 

cerfcilicates, and having forged the’ names of two directors issued the 
certificates apparently in the ordinary course of business, held, the 
Company incurred no liability to the holders of certificates evem. 
though their possession was bona fide. (Ibid.) © 

(c) The Company would not be estopped by its negligence unless the negligence 

is in or, immediately connected with the act by which the loss arises. 
Sank of Ireland v. Trustees of Evans' Charities, 6 H.L.C. 389 ; 
Staple of England V., Bank of England, 21 Q.B. Div. IGO ; see, also, 
Yagliam v. Bank of England, 22 Q.B.D. 103 = 23 Q.B. Div. 243 = 
(1891) A.C. 107. ' H 

(d) If a document be sealed under the authority of a meeting of directors in 

which the necessary was not present, the document would 

be good, as between the Company and persons dealing with it with- 
out notice of the irregularity, Cotenty of Glouoestor Bank v. Btidrp 

, Colliery Go,, (1895)1 Ch. 629. See, also, Boyal British Bank v. 
T'Urquand,(mQ)&E.&B.%Tl. I 

(6) Suits by and against Corporations. 

(a) A Corporation can sue for damages in tort for a libel affecting ite reputa- 

tion.,! S. Eetton Coal Co, v. North Eastern News Co., (1894), 1 Q.B. 
183. ■ ■ Al 

(b) It may be likewise sue for injury sustained by an imputation of insolvency. 

Metropolitan Saloon Co. v. Haiokins, 4H. & N. 90. See, also, Qxm'tz 
Hill Co^v. Eyre, 11 q.B.H.QU. K 

(c) An actiou lies against a Corporation for malicious prosecution. See Bank 

of N.S.W. V. Oweston, 4 A.' 0. 270; Bankof N.8.W. v. Piper, (1897) 

A. O. 383; Qornfordv, Carlton Bank, (1899) 1 Q.B. 392 = (1900) IQ. 

B. 22. • • I* 

(d) It may also be sued for a malicious libel. Nevil v. Fine Art Agency, (1895) 

2 Q.B. 156, 172 = (1897) A.C. 68; Citizons Co. v. Broim, (1904) A.C* 
423. . , ■ ■ . ’ M 

(e) It is liable to be prosecuted for breach of a statutory duty. Beg. v. Tyler, 

•(If 91) 2 Q.B. 688 ; Laxuler v. Egan, (1901) 2 Ir. Rep. 589. 

N. B. — But, it;cannOt be guilty of corrupt , practices. MAnc/icstcr-'V: Williams, 
(I89l)a Q.B. 94. H&O 

(/) A Company cannot sue or be sued in the name of an officer or trustee, 

unless it is so authorised, arid such authority can only be conferred 

by an Act of Parliament, or by an Act of the Indian Legislature 42 
, ,0. 41. „!■ P 

. (g) A Oomi^any dulj'^ registered under the Act is a Corporation, and being a 

corporation, though a suit must be brought in the registered name of 
the Company, the plaint may be verified by a Secretary, Director or 
other principal officer. (Ibid.) Q- 

(h) A suit by a Company not registered under the Act is badly framed if the 

plaint is verified by a principal officer on behalf of the Company and 
should be dismissed. (Ibid.) R 

(i) A suit again-st a Company nCt registered under the Act must implead all 

the members as defendants. 21 A. 346. S 
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2.—“^ Capable forthwith , . . ^common seal ^'—{Concluded). 

(7) Sontracts with corporations. 

(a) A corporation can enter, into contracts and take apprentices. HwnZet/ ■ 

Eguitable Society v, Gasson, (1891), 1 Q.B. 75 ; B. v. Phai-maceutical, 
Soc., (1899) 2 Ir, Rep.a32. T 

(b) It maybe appointed a trustee. Thompson v. Alexander, (1905), 1 Gh. 

.229. T1 

(c) A contract entered, into with a company may be assigned by it to an indivi- 

dual. Tolhursty, Associated Cement Makers, = 

A.G. 414. U 

, ; , (d) Similarly, a contract entered into with an individual may be assigned by 
him to a company. Ziejap v, Baerselnmn, 1906, 2 K.B. 604. 

N. B. — “But in each case the matter has to be debided on the facts.” Buckley, 
9th Ed., p. 29v Y 

3.— “With such liability.., .mentioned.*’ 

N. B.-^As to the liability of present and past members and the directors and 
managers to contribute to the assets of a company in a winding up, 
see Ss. 61 & 62, mfra. 

4 . — ‘ *A certificate complied with. ’ ’ 

fl) Conclusive effect of certificate of Incorporation — Difference between English 
and Indian Law. 

(a) Under this section theecertificate of incorporation is conclusive evidence 

only of the fact that the req.uisitions of the Act with respect to regis- 
tration have been complied with. This provision follows S. 18 of the 
English Gompanies Act of 1862. But, the English law has been 
altered by the Gompanies Act of 1900, S. 1 (1) of which (=s. 17 (1) 

' ' ' of the Consolidation Act, 1908) provides that a certificate of incorpora- 

tion is conclusive evidence that the requiremeht of the Act not only 
in respect of registration but also in respect of matters precedent and 
incidental thereto have been complied with and that the association 
is a company authorized to be registered and- duly registered under the 
Act. / , . . Y1 

(b) Under the Indian Act as under the English Act of 1862, if the memorandum . 

is signed by less than 7 persons, the defect would not be cured by the 
certificate of incorporation. But, siich a defect would be cured by a 
certificate of incorporation granted under S, ,17 (1) of the Gonsolidation 
Act 1908 (=s. 1 (1) of the Gomimnies Act, 1900). QeeNat. Deb. Corp. 
(1891), 2 Ch. 505; Ladies’ Dress Assoc, v. Pulbroolc, (1900), 2 Q.B. 
at p, 381. W 

(c) Under the English Law a contract with an infant is not void, but only 

voidable, and may be ratified by him on attaining majority. So, if 
a memorandum is signed by seven persons of whom one is an infant, 
.and the memorandum is registered, no objection can be taken on the- 
ground that one of th^, signatories was only an infant. But it is con- 
ceived, the case would be different under the Indian Law. Here, the 
contract of £in infant is not merely' voidable, but is simply void; it 
cannot be made good by subsequent ratification. Hence, a signature 
of the memorandum, by an infant is void, and if there are only seven 
signatories of whom one is an infant, the defect cannot be made good, 
by the issue of tbe certificate of incorporation. See '30 G. 539 (P.C,), 
followed in 26 A.. ' X 
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4.—“ A certificate ^...complied with” — {Concluded), 

{d) The English law also requires a statutory declaration to be produced by a 
solicitor or law-agent engaged in the formation of the company or by 
■ a person named in the articles as a director or secretary, that all 
or any of the requirements of the Act in respect of registration and of 
matters precedent and incidental thereto htive been complied with, 

and the Registrar may accept such a declaration as sufficient evidence 
of compliance. S. 17 (2) Comp. (Consolidation) Act 1908> ¥ 

42. A copy of the memorandum^ of association, having annexed 

Copies of memo articles of association, if any, shall be 

rand um and articles forwarded to every member, at his request, on 
to be given to mem- payment of such sum, not exceeding one rupee, 

' as may be, prescribed by 'the Company for each 
copy; and if any Company makes default in forwarding. a copy of 
the memorandum of association and articles of association, if any, 
to a member in pursuance of this section, the Company so making 
default shall for each such offence incur a penalty not exceeding 
twenty rupees. 

(Note). 

General. 

Corresponding English Lavr. 

This section corresponds to S. 18 of the English Companies (Consolidation) 
Act of 1908. Y1 

43. No Company shall be registered under a name identical 

with that by which a subsisting Company is 
ifenSty already registered, or so nearly resembling the 

Companies;—- - same as- to be calculated *to deceive i, except in a 
case where such subsisting Company is in the 
course of being dissolved and testifies its consent in such manner as 
the Eegistrar requires. 

If any Company, through inadvertence or- otherwise, is, with- 
out such consent as aforesaid, registered by a name identical with 
that by which a subsisting Company is registered, or so nearly 
resembling the same as to be calculated to deceive, such first- 
mentioned Company may, with the sanction of the Eegistrar, 
change its name ; and, upon such efiange being made, the Eegistrar 
shall enter the new name on, the register in the place of the former 
name and shall issue a certificate of incorporatiou 2 altered to meet 
the circumstances of the case; but no such’ alteration of name shall 
affect any rights or obligations of the Compaipy, or render defective 
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any legal proceedings instituted or to be instituted by or against 
the Company, and any legal proceedings may be continued or 
commenced against the Company by its new name that might have 
been continued or commenced against the Company by its former 
name. 

(Notes), 

General. 

Comspondling English Law. 

This section corresponds to S. 8 of the English Companies (Consolidation) 
Act of 1908, Y2 

/. — No company to deceive.” 

<1) Application of the section. 

(а) The section forbids registration of a company in the name of a subsisting 

company that is already registered, and does not apply to cases where 
a company proposes to be registered in the name of a subsisting 
company that is unregistered. See Buckley, 9th Ed., p. 14, Z 

(б) “So soon as the new company is registered the section has, except as for 

change of name, ceased to be applicable ; the old registered company 
cannot upon the section claim an injunction to restrain the newly 
registered company from trading in the name.” {Ibid.) A 

(c) “ The Act forbids registration in the same or a similar name irrespective 
of whether the business to be carried on is the same or not,” {Ibid.) B 

((2) Prohibition' againstftjse oL similar names— Rules under general Law, 

(a) Under the general law though not under the Act, a company, whether 

registered or not, may sue to restrain the registration of another 
company in its own name or in a name so similar to its name as to be 
calculated to deceive, if the new company proposes to carry , on busi- 
ness similar to that of the existing company, Sse JSendricks 
V, Montagu, 17 Oh. D. 638 ; see, also, Madam Tussand d Sons, Lim. 

V. Tussaud, 44 Ch. D. 678 ; Hoby v. Gi-osvenor Library Co., Lim. 28 

W. R. 386. C 

(b) The rules that apply to individuals trading under identical or similar names 

also apply to companies- Merchant Banking Co. of London v. 
Merchant's Johit Stock Bank, {181Q) Q G.'D. 560. D 

(c) The fact that registration has been accomplished, and that the Registrar 

took no objection to' registration, will not prevent the old company 
from obtaining an injunction to restrain the new company from 
carrying on the same kind of business <as that of the old company, 
under a name calculated to deceive the public. Huntley <6 Palmer 
V. Beading Biscuit Co., (1893), 9 Times L.B. 462. Merchant Banking 
Go. of London V. Merchant's Joint Stock Bank, 9 Ch. D. 560; Guar- 
dian Fire and Life Asswance Co. v. Guardian and General Insurance, 
Co., 60 L.J.- (Ch) 26.3, ; Accident Insurance Co. v. Accident Disease 
ofiid general Insurance Corporatk)n,54i'L.J. {Cb..) -=5,1 L.^, 681 
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1 . — ** No company, - to deceive ”~( Continued). 

(d) “ The jurisdiction in these cases rests either upon fraud or upon property ; 
not that there is property in the name, but that the use of a name- 
itn which another carries on business will deceive and will affect. pro-, 
perty by diverting customers to the person taking the name.” Buckley, 

p, U. , , , • ' 

(e) An injunction may be granted against a company to restrain it from using 
a name similar to that of aii existing company, whore such use is. 
calculated, though not intended, to deceive. Manchester Breioeryw 
V. North Cheshire and Manchester Brewery, (1898), 1 Oh. 539, 

H. B,— “ Where the application is under the, section it is material to consider- 
(1) what business has been oris to be carried on by the plaintiff -com- 
pany, and what is to be carried oh by the new company, and (2) what 
sort of name has been adopted by the .plaintiff company.” Buckley 
. 9th Ed., p, 15. G 

(3) Individual trading in |,his own name. 

An individual can carry on business in his own name in spite of the fact that 
his napie is identical with or similar to the name of an existing com- 
pany or individual. Twi-fon V. Tm-fon, (1889), 42 O.D.128 ;JBttr(;m- 
. v. iw-(7es.9, (1863) 22 L.J. Ch,675. ’ H 

(4) Individual lending his name to a company — ^When prohibited. 

.Blit ah individual would not be permitted to give his name to a company for- 
the purpose of enabling it to carry on business under a name similar 
to that of an existing company, where the adoption of the name is 
calculated to deceive the public. Madam Tiissatid tf Sons, Limited v,. 
Tussaud, ii Ch. D. 618- See, also, Massam v. Thorley's Cattle Food 
Co. U Ch. D. 748. ' , ' I 

' H,B- — ^It would be prudent before lodging the necessary documents for regis- 
tration, to submit the name proposed to the Eegistrar, asking: 
whether any objection exists to the registration of a company under 
' . that name. A'icoZas .LfizOT'euce, 3rd Ed., p. 23. 

(5) Prohibition against the use of the name of a foreign^companyi, 

An injunction maybe granted even to a foreign company having no agency in- 
this country, to restrain a company registered in this country, from 
using the name of the foreign company, in a way calculated to deceive. 
See SocietePanhardetLevassorv. Panhard Levassor Co., (1901), 2 Ch.. 

■ S13. . S 

<6)) Use of descriptive names. 

(a) There is no monopoly in names which are merely descriptive and a com- 
panycannot.byappropriatingadescriptivenameortitle.preventthe- 
adoption of that name by another company. Aerators, Ltd. v. Tollit, 
(1902), 2 Ch. 319 ; see, also. Cellular Clothing Oo. v.Maxton, 1899, k. 

- ■■ C...326.' . . ' . , K 


9 ^" 


S. ^3] Act ¥I of 1;882 (the inEiah companies act). 

l.—“No company . ..to deceive ”-^{Conchided). 

N.B. — A descriptive name may be one . which, is descriptive of the articles dealt 
in, or of the locality of the place of business, or of the nature of the' 

' business carried on, orof a particular process. See Nicolas S'^LawrencCr 
3rd Ed., p. 24. , 

(6) ‘ ‘ It would obviously lead to the greatest inconvenience if any company 
could prevent all other companies from using as part of their. title the 
one word in the English Language which aptly describes the articles 
they manufacture or deal in.... .. For example, suppose a company had 
registered the name of ‘Motors, Limited,’ and another, the name 
of ‘Automobiles, Limited,’ it appears to me impossible to say they 
thereby prevent all other companiesfrom .using as part of theii - 
title, these two words, which, .so far as I knpw, are the only words 
which represent the' fashionable locomotives of the day, although 
their sole • trade was the manufacture and sale of motors and- 
automobiles.” Per Farewell, J., in Aerators, Ltd. v. Tollit, (1902), 2 
Oh. at p. 323. ' E. 

(c) But the use of a descriptive name may be so generator rather so universal 

as to give it a secondary meaning and to confer on the person who has 
so used it a right to its exclusive use, or, at all events,' to such a use 
that others employing itmust qualify their .use by some distinguishing 
characteristic. (Per Lord Shinnd Cellular in Clothing Co. v. Maxton, 
1899, A.C. at p. 340). , _ Iff-R 

(d) A descriptive name will not be allowed to be used in a way calculated to 

deceive the public whether or not there has been an iritention to 
deceive. Reddaioayv. Banham, (.1896) A.C- 199; dearth Cheshire and 
Manchester Brerm-y Co., (.1899) 'A.O.;83'= 1898, 1 Gh. 539. ■ S' 

(e) Thus, an injunction was granted in favour of a person who had been carry- 

ing on business for a long time under the style of ‘‘ The Grosvener 
Library” to restrain the defendants from carrying On or advertising a 
similar business under that name. Hoby v. Grosvenor Library Co . , 

, Limited;' 28 W.E. 386. . . T 

(7) Use of fancy or invented names. 

(a) The principles applicable to the sale of goods under a descriptive name do- 

not . apply* to sale of goods under a fancy or inyented name. Cellular 
Clothing Co. v. Maxtoti, (i899.t A.C. atp. 339. See, also, British Vaemvnt 
Cleaner Co. V. New VojCiiuni'Cleaner Co., 12Q1 , 'iCix. ‘dl^. U 

(b) Where a person uses in the sale, of his goods a fancy invented name used by 

another, it is almost, if not altogether, impossible to avoid the infer- 
ence that he is seeking to pass his goods off as the goods of the other 
manufacturer. Per Lord Shand. (Ibid.) ¥ 

2. — “ Shall issue a certificate of incorporation.” 

Ubiange of name when complete. 

A change of name is complete only when the new name is entered on the 
register in .the' place of the former name an da new certificate of incor- 
poration is issued. . ShacJilefordt Ford d Co. v. Dangerfield, L.E. 3 C. 
P.407, See, also, Explanation to S. 36, sMpm. W 
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PAET 11. 

Distribution of Capital and Liability op Members op 
Companies and Associations under this Act. 

I>Utrihibtion of Gapit(ih 

14. The shares or other interest of any member in a Company 
under this Act .shall be moveable property, capable 
transferred in manner provided by the ' 
regulations of the Company 1, and shall not be of 
the nature of real estate or immoveable property ; and each share 
shall, in the case of a Company having a capital divided into shares, 

be distinguished by its appropriate number 2. 

(Notes). 

(General). 

Corresponding English Law. 

This section corresponds to S. 22 of the English Companies (Consolidation) Act 
of 1898. 

/. — ^‘Theshares — of the Company.’* 

(1) Moveable property— Definition of. 

For the definition of moveable property, see General Clauses Act (X of 1897) 
S. 8(84). X 

(2) Shares are generally transferable. 

(a) By virtue of this section, shares in an incorporated company, xmlike the 
interest of partners in a firm, ace freely transferable, subject only to 
such restrictions as may be imposed by the regulations. S&& Buckley, 
p. 35. Y 

N.B.—For the definition of ‘ share’ ,soe notes under S. 29. sxipra. Z 

(5) Where the regulations impose no restrictions on the right of transfer, share- 
holders can freely transfer their shares without obtaining the consent 
of the directors, and the directors cannot refuse to register a transfer 
bona fide made. Smith, Knight S Go, Weston’s case, 6 Eq. 238 ; 4 Ch. 
20; Qilbert’s case, 5 Ch. 559, 565 ; Caicley tfi Go. 42 Ch. D 209; 
Finketv. Wright, 2 Hare 120, 130 ; Poole Y, Middleton, 29 Beav. 646, 
650 ; Strantmi Iron Co., 16 Eq. 559 ; Moffat v. Farquhar, 7 Ch. D. 
591. ' A 

(c) Thus, the directors cannot refuse to register a transfer made by a share-holder 
to his nominees so as to increase his voting power. Stranion Iron Co., 
16 Eq 559 ; Moffat Y. Farquhar, 7 Ch. D. 591. B 

((?) Nor can a transfer of fully paid up shares be rejected because the transferee 
is a bankrupt, and the shares will pass to the trustee in bankruptcy, 
Siitton V. EnglMh und Colonial Prodxwe, Co., ,(J.902) 2 Oh. 502, C 

H.B.— In the absence of special provisions, the transferor is only bonxxd to find 
a transferee who is legally competent to take the shares. Lrmsden's 
case, 4 Ch. 33, -34. • ' - - B 
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(8) Tratssfer by directors. 

{a) A director is generally as competent as any otber member to transfer his 
share'!. The. fact that a share-holder is also a director would not 
make him a trustee for the general body of share-holders so as to in- 
capacitate him from transferring his shares to the prejudice of his 
cestuis qt(e trust. CilberVs case, 5 Oh. 559; South London Fish 
Market, Oo., 39 Oh. D. .324 ; Cawley & Co., 42 Ch, D. 209 ; Jessop’s 
case, 2 De. Ct.,& J. 638 ; Iviftri’s case, 30 L. T. (1857) 185. E 

N.B, — But a director cannot transfer his qualification shares without giving 
up the directorship. [Ibid-) F 

(6) Where the articles provide for a surrender of shares by share-holders, a 
director may, like any other share-holder, surrender his shares. Snell's 
case, 5 Oh.: 22. . . : ^ 0 

N.B. — But non-observance of the formalities will be strictly construed against 
him. E. P. Srmmi. 19 Beav, 97 ; E.P. Henderson, ibid. 107 ; Eyre's 
case, 31 Beav. 177. H 

N.B, — He will not, however, be deemed to have knowledge of all that is enter- 
ed in the company’s books. Hallmark's case, 9 Ch. D. 329, Den1m77i 
d Co., 25 Ch. D. 752 ; E. P. Cammel, 1894, 1 Oh. 628 ; 534 ; 1894, 2 
Oh. 392. 

(4) Restrictions on the right of transfer. 

(a) The power of transfer conferred by this section may be regulated or restrict- 

ed by the regulations of the company. 

(b) A provision in the articles for a compulsory transfer of shares to particular 

persons at a particular price is not obnoxious to the rule against per- 
petuities, nor is it void as being repugnant to absolute ownership. 
Borla^id v. Steel Brothers, (1901) 1 Ch. 279. J 

(c) A provision that, if a member becomes a bankrupt, his shares shall be 

sold to particular persons at a certain price, which is fixed for all 
members alike, is valid and is not obnoxious to the Bankruptcy law. 
{Ibid.) ' K 

(5) Discretionary power of directors to approve or reject transfers. 

(a) Where the articles give the directors a discretionary power to approve a 
transfer or decline to register a transfer, the power is of a fiduciary 

nature and must be exercised in good faith in the interest of the com- 
pany. It must not be exercised corruptly, fraudulently, arbitrarily, 
capriciously, wantonly, or for a collateral purpose. The directors 
must fairly consider the question of the transferee’s fitness at a Board 
Meeting. Per Ghitty, J, in Be Bell Brothers, Ld., ex~parte Hodgson, 
7 Times Law Heps. 689, folloived in 22 \. 410. See, also, Bennet's 
ca.se, 5 D. M. & G. 284 ; 23 B. 685 ; 16 B. 80 : Pooh v . Middleton, 29 
Bern. Q>iQ>, Q61\ Sleev. International Bnn/t, 17 L. T. 425 ; London, 
Birmingham, etc.,, Bank, 34 Beav. 332; 12 L. T. 45; Robinsons. 
Clmiered Bank, 1 Eq. 32 ; E. P. Penny, 8 Ch. 446 ; 452. L 

lb) The i^ower cannot be exercised until the question of each transfer together 
with the names of the transferors and the transferee is before the direct- 
ors and they have an opportunity of considering each case. 23 B. 
685. ^ ■ , M 



Act ¥I of 1882 (the INDIAN COMPANIES ACt). [Ss. 4^ 

l.~“ The shares... ..of the Gdmpany ’’-—{Coniimted). 

(c) If it appears that the directors have hona fide considered the matter, the 

Courts will not compel them to disclose their reasons. 22 A, 410. N 

(d) . In the absence of evidence to the contrary .the Court will presume that they 

have acted hona fide mdi reasonably. E.P. Penney, 8 Ch. 44f); Tier/ v. 
Liverpool Bailivay Go. 16 Jur. 949. Coiilport China Co., (1896) 9 Gh. 
404 ; Bamian's King Go., 14 Times L.R. 314. 0 

{e) But, if they disclose their reasons, or if evidence is produced as to their 
reasons, the Court must consider them “ in order to ascertain whether 
the directors have proceeded on a right or wrong principle.” 22 A. 
410. See, also, 16 B. 80. P 

{/) It is an abuse of the power of directors to object to register a transfer 
on any ground not applying, personally to the transferee. Per Mellish 
in Exparte Penney {1S72) 8 Oh. 446. See, also, Moffat 

V. Farquhar (1877), L.R. 7 Ch. D. 591 ; 16 B. 80 ; 22 A. 410. Q 

ig) Thus, it is not a legitimate reason that “ the tranferor’s object was to in- 
crease the voting power in respect of his shares by splitting them up 
among his nominees.” (Ibid.) R 

{It) Nor is it a legitimate reason that the transferee’s name is Smith and is not 
Bell. (Ibid.) S 

(i) Where the directors refused to register a transfer because the transferees 
refused to pledge themselves not to approve of a certain change in the 
mode of remunoratinga the company’s agents, which the directors 
desired to effect, held, the objection was not personal to the transferee 
and the directors were bound to register the transfer. 16 B. 80 ; 
following Moffat v. Farquhar, L.R. 7 Gli. D. 591. T 

(f) The same principles apply whether the power of refusal is absolute oris 
limited to particular grounds. Coal Port China Co., 1895, 2 Oh. 404. 
See, also, Hunnaa’s Amp Co,, 14 Times L.R. 314. U 

(k) A clause giving the directors a discretionary power of rejection is intended 

for the protection of share-holders, and in construing such clause it 
must be borne in mind that, apart from such a clause, the right of 
transfer is unlimited. NicoVs case, 3 De. G. & J. 387, 438. Y 

(l) An action for damages lies against a company, if the directors improperly 

refuse to register a transfer. Ottos Gopji Diamond Mines (1892), 1 Ch. 
618. See, also, Shepherd’s case, 2 Eq. 564 ; 2 Ch. 16. W 

(m) In spite of a discretionary power conferred on the directors to approve or 

reject transfers, they cannot refuse to register a shareholder who has 
purchased shares in execution of a decree. 1 Ind. Jur. N.S. 258 ; 
Burke 0.0. 395. K 

in) In approving of a transfer, the directors .are required to exercise the same 
amount of discretion as in rejecting a transfer, and must act in the 
interest of the Company. See 23 B. 685. Y 

<o) Where the directors passed a resolutioia on 18th October, “that np to the 
time of the next ordinary general jneeting the board approve of all 
transfers of shares made by D.S. & R.K., two of the share-holders, or 
either of them, and ;will transfer the shares standing in their name 
to the transferees without claiming any lien or raising any objection,” 
lie Zd, the re.solution was ultra vires and not binding on the company, 
(Ibid.) 2 
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(p) Where a company has alien over the shares of members indebted to it, thg 
directors should refuse to register a transfer of shares subject to the 
lien till the debt is paid as, otherwise, the Company would lose its 
security. Baaik of Africa Salisnhry G'oZd Co., (1892), App. Gas. 
.281, . : A 

(g) Where the regulations provide that transfers shall be executed both by the 
transferor and the transferee, directors may ref use to register a transfer 
executed by the transferor alone. 

(r) Even in the absence of such a provision, the directors may refuse to regis- 

ter a transfer not executed by the transferee where the praoticetof the 
company has been to require execution by the transferee. Marino’s 
case (1S67), 2 Oh, App. 696. B 

(s) If the directors having the power of rejecting a transfer have been imposed 

upon and consequently have been induced to accept a transfer, the 
transfer can. subsequently be set aside and the name of the transferor 
restored to the list of contributories. Payne’s case (1869), 9 Eq. 223 ; 
Ex parte Rintrea (1870), 5 Ch. 95, C 

^6) Imi^unity of directors acting with .due diligence. 

Directors who act to the best of their judgment and approve a transfer would 
not be liable for any loss that the company may sustain in conse- 
quence of the transferee being a man of str.aw. Faure Electric Accu- 
mulator Co., (1889) 40 Oh, B. 141. D 

N.B, — A director having a discretion to approve or reject a transfer can approve 
of a transfer, to 'himself. Bush’s aase, 6 Ch. 246, 262 = L.R. 6 H.L. 
37, 68. B 

(7) Duty of transferor to transferee on non-acceptance of transfer. 

If a transfer is not accepted and the transferor’s name is on the register, 
the transferor becomes a trustee for the tranferee and is bound to col- 
lect and pay the dividends to him as they accrue, Stevenson v. 
Wilson, (1907), S.O. 445 (Court of Session). F 

'(8) Notice of rejection. 

Where a Company refuses to register a transfer, it is not bound to give notice 
of such refusal, to'the transferor. Gustdrd’s case, 8 Eaqs. 438. See, 
also, Shipman’s case, 5 Eq. 219. G 

N.B.' — A receipt given by the Secretary of a Company, with whom a transfer 
is lodged for registration, does not amount to an undertaking that 
the Company will register the transfer. 

■(9) Approval of transfers — Form of. 

Where no particular form is prescribed, an approval may be expressed in any 
form, and any facts from which it may fairly be presumed that con- 
sent must have bean given would be sufficient. NicoVs case, 3 De. 
G. & J. 387, 4.34, 445. H 

XlO) General rules as to share-holder’s right to transfer. 

N.B.-— Buckley has laid down the following rules gathered from the numerous 
decisions bearing on the subject. (See pp. 36 to .38, Buckley, 9th Ed.) 
(i) “ A share-holder may, although the company is in difficulty, or even in 
extremis, effect a transfer of his shares, and such a transfer will be 
valid although made avowedly for the purpose of avoiding liability, 
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altliough TDade to a man of straw, althougli made for a nominal con- 
sideration, although a valuable consideration be expressed but be not 
in fact paid, or even al though the consideration be in fact paid to, 
and not by, the transferee, provided the transaction be bona fide &xt 
absolute out and out disposal of the property without any trust or 
reservation for the benefit of the transferor. ” 

(ii) “ But if the transaction be colourable and fictitious, and the transfer be 
merely nominal, and there be any trust or reservation of benefit in 
favour of the transferor, the transaction is then invalid, and the 
transferor remains liable. For the purpose of determining whether 
the transaction is colourable, the Court will consider whether, as 
between the transferor and transferee, the equities were such that the 
transferee could, as between himself and the transferor, have repudiat- 
ed the transfer.” 

(iii) “ If, further, the transfer be not open and bona fide, but be made with 
colour indicating an attempt to escape liability in a manner tainted 
with fraud, or be made upon an opportunity fraudulently obtained, 
it cannot be supported.” 

(iv) In the case of Companies, whose directors have a discretion to reject 
transfers, ” if the facts have been wilfully mis-stated to the directors, 
and if the facts were such that, in the eopinion of the Court, the 
directors,' if they had known them, would have, or ought to have, in 
the execution of their duty, refused to register the transfer, then, the 
transfer will be set aside, and the transferor rendered liable. ” I & J 

(11) Transfer in blank. 

(а) Where a vendor of shares signs a transfer, leaving a blank for the name o 

the transferee, the person to whom the document is delivered has an 
implied authority to fill the blank with his own name or the name of 
' his nominee. Ex parte Sargeant (1874), 17 Eq. 273 ; see, also, Wal- 
ter V. Bartlett, (1856) IS O.B. 845 ; France v. Clark, (1884) 26 Ch, 
.. . , D. 267. ■ . , . , K 

(б) The person whose name is inserted has a right to be registered as a share- 

holder. Tahiti Cotton Co., Ex parte Sargeant, 11 L 

(c) There is an implied contract that the transferor will do nothing to hinder 
the completion of the title of the person whose name is inserted as 
transferee. Hooper V, J3eri!s, (1906), 1 Oh. 549. M 

(12) Transfer by way of mortgage. 

(а) A mortgage of shares may be effected “ by depositing with the mortgagee a 

transfer executed by the mortgagor, and the certificates of the shares. 
The transfer is commonly in blank as regards the name of the trans- 
feree and the date of execution.” Buckley, 9|h Ed., p. 578. N 

(б) A person who holds a blank transfer by way of mortgage can fill in his own 

name, and get the transfer registered. Buckley, 9th Bd., pp. 578, 579. 0 

(c) Or, he may transfer the security, and fill in the name of the transferee of 

the security and register the transfer in the purchaser’s name. [lhid.)Tt 

[d) But, he cannot mortgage the shares to secure a debt of his own aird get 

the shares registered in the name of the mortgagee. France v. Clark, 
22 Ch. D, 830 ; 26 Ch. D. 257. Q 


S. ^^3 ■ lot ¥I of 1882 (the INDIAN COMPANIES ACt). 


105 


l.—“ The shares — of the Company ”--{Contimted). 

(e) If a person holding a blank transfer as a mortgagee hands over the same 
in blank to another, to secure a debt of his own, and the latter fills 
it up with his name, he cannot get a better title than his transferor, 
by relying on the doctrine of bona fide purchaser for value without 
notice, for, the fact that the instrument is in blank is itself a suffi- 
cient notice that the transferor had no absolute title to the shares. 
See France v. Clark, 22 Oh. D. 830 ; 22 Gh. D. 257 ”, Fox v. Martin, 
64 L.J. (Ch.) 473 ; (1695) W.N. 86, R 

(/) But, if the mortgagee himself fills in the transfer, and gets the transfer 
registered, his transferee will get a good title to the shares, provided 
he is a purchaser for value without notice; the mortgagor 

will in such a case be estopped from denying the title of the purchas- 
er. Eastern v. London Joint Stock Bank [1887), 34 Gh. D. 95 ; see, also, 
London Joint Stock Bank v. Simwoas, (1892) A.C. 2Q1; 'Collins v. 
Hibernian Bank, Ql'L.'R. It. 261; Robinson v . Montgomery Brewery 
Co., (1896) 2 Oh. 841. ' S 

((/) He cannot, however, acquire a title to the shares, if he had notice that his 
transferor had only a limited interest in the shares. Eastern v, 
London Joint Stock Sank, (1887) 34 Gh. D. 95 ; Sheffield v. London 
Joint Stock Bank, 13 A.O. 333, as explained in Doadon Joint Stock 
Bank v. Simmons, (1892) A.O. 201, 208. T 

(13) Joint holding of shares. 

Shares may be allotted to, and registered in, the names of two or more persons 
jointly. See Sch, I, Table A, .\rt. I, infra. U 

(14) Liability of joint stock holders for calls. 

The liability of the joint holders of a share for instalments and calls in re- 
spect of such share is only joint unless it is expressly provided that it 
is joint and several. Evans and Cooper, p. 26. IT 

(16) Transfer by joint holders. 

Shares that are regisjtered in the names of several persons jointly, cannot be 
transferred by one of them. Barton v. North Staffordshire Baihvay, 
(1888), 38 Oh. D. 468. W 

(16) Contract for transfer of shares— Specific performance of. 

(а) A contract for the sale of shares cannot be specifically enforced, if the 

directors having the power of rejection, refuse to assent to the trans- 
fer, unless the Gourt is able and i.s wdlling to compel their assent. 
Birmingham Y- .S'Amdrwi, 33 Beav. 660. X 

(б) In such cases if the purchaser had entered into the contract in ignorance of 

the restriction on the right of transfer, he can sue the vendor for 
damages. PooZe v. Mddietoi, 29 Beav . 646. Y 

(c) Whore the directors have not the power of rejecting a transfer absolutely, 

but the articles require that the transfer should be “ in such manner 
as a board— should approve,’’ the Court may decree specific 
performance. PooZe V. ZHifZcZZcZon, 29 Boav. 646. Z 

(d) If the transferor fails to comply with the rules of the Company for effecting 

a valid transfer, the transferee can, in a suit for specific performance, 
get an order requiring the transferor to comply with rules. East 
Wheal Mar Ilia Mining Co., 88 Bony ^119,121. A 
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althougla made to a mau of straw, although made for a nominal coii- 
sideration, although a valuable consideration be expressed but be not 
in fact paid, or even although the' consideration be in fact paid to, 
and not by, the transferee, provided the transaction be bona fide an 
absolute out and out disposal of the property without any trust or 
reservation for the benefit of the transferor, >» 

(ii) “ But if the transaction be colourable and fictitious, and the transfer be 
merely nominal, and there be any trust or reservation of benefit in 
favour of the transferor, the transaction is then invalid, and the 
transferor remains liable. For the purpose of determining whether 
the transaction is colourable, the Court will consider whether, as 
between the transferor and transferee, the equities were such that the 
transferee could, as between himself and the transferor, have repudiat- 
ed the transfer.” 

(iii) “ If, further, the transfer be not open and bonnfide, but be made with 
colour indicating an attempt to escape liability in a manner tainted 
with fraud, or be made upon an opportunity fraudulently obtained, 
it cannot be supported.” 

(iv) In the case of Companies, whose directors have a discretion to reject 
transfers, ‘‘if the facts have been wilfully mis-stated to the directors, 
and if the facts were such that, in the fiopinion of the Court, the 
directors, if they had known them, would have, or ought to have, in 
the execution of their duty, refused to register the transfer, then, the 
transfer will be set aside, and the transferor rendered liable. ” I & J 

(11) Transfer in blank. 

(a) Where a vendor 6f shftres signs a transfer, leaving a blank for the name o 

the transferee, the person to whom the dooument is delivered has an 
implied authority to fill the blank with his own name or the name of 
his nominee. Ex parte Sargeant (181 i), 17 Bq. 273 ; see, also, Wai- 
ter V. Bartlett, (1856) IS O.B. 845 ; France v. Clark, (1884) 26 Oh. 
D. 267. K 

(b) The person whose name is inserted has a right to be registered as a share- 

holder. Tahiti Cotton Co., Ex parte Sargeant, (1874) 17 Bq. 273. L 

(c) There is an implied contract that the transferor will do nothing to hinder 

the completion of the title of the person whose name Is inserted as 
transferee. Hooper y. Herts, (1908), I Gh.. 54:9, M 

(12) Transfer by way of mortgage. 

(а) A mortgage of shares may be effected ‘‘ by depositing with the mortgagee -a 

transfer executed by the mortgagor, and the certificates of the shares. 
The transfer is commonly in blank as regards the name of the trans- 
feree and the date of execution.” Buckley, 9th Ed., p. 578. N 

(б) A person who holds a blank transfer by way of mortgage can fill in his own. 

name, and get the transfer registered. Buckley, 9th Ed., pp, 578, 579. 0 

(c) Or, he may transfer the security, and fill in the name of the transferee of 

thesecurityandregister the transfer in the purchaser’s name. {Ibid.)P 

(d) But, he cannot mortgage the shares to secure . a debt of his own and get 

the shares registered in the name of the mortgagee. France v. Clark, 
22 Ch. D. 880 ; 26 Oh, D, 2&7. Q 
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(e) If a person holding a blank transfer as a mortgagee hands over the sanjie 
in blank to another, to secure a debt of his own, and the latter fills 
it up with his name, he cannot get a better title than his transferor, 
by relying on the doctrine ot bona fide purchaser for value without 
notice, for, the fact that the instrument is in blank is itself a suffi- 
cient notice that the transferor had no absolute title to the sharesi 
See France v. OterZ;, 22 Oh, D. 830 ; 22 Oh. D. 257 Fox v, Martin, 
64LJ. (Ch.) 473; (1895) W.N. 36. R 

(/) But, if the mortgagee himself fills in the transfer, and gets the transfer 
registered, his transferee will got a good title to the shares, provided 
he is a fioua, purchaser for value without notice; the mortgagor 
will in such a case be estopped from denying the title of the purchas- 
er. Eastern v. London Joint Stock Bank [1887), 34 Ch. D. 95 ; see, also, 
London Joint Stock Bank v. Simmons, (1892) A. C, 201; 'Collins v. 
Hibernian Bank, 81 L.R. Ir. 261 ; Bobinsoti v. Montgomery Brewery 
Go., (1896) 2 Oh. 841. S 

(g) He cannot, however, acquire a title to the shares, if he had notice that his 
transferor had only a limited interest in the shares, Eastern v. 
London Joint Stock Bank, {1837) 34 Oh. D. 95 ; Sheffield v, London 
Joint Stock Bank, 13 A.C. 333, as explained m Loyidon Joint Stock 
Bank v. Simmons, (1892) A.C, 201, 208. T 

(IS) Joint holding of shares. 

Shares may be allotted to, and registered in, the names of two or more persons 
jointly. See Sch. I, Table A, Art. I, infra. U 

(14) Liability of joint stock holders for calls. j 

The liability of the joint holders of a share for instalments and calls in re- 
spect of such share is only joint unless it is expressly provided that it 
is joint and .several. Evans and CQo;^er, p. 26. Y 

(15) Transfer by joint holders. 

Shares that are registered in the names of several persons jointly, cannot be 
transferred by one of them. Barton v. North Staffordshire Railway, 
(1888), 38 Oh. D. 458. W 

(16) Contract for transfer of shares— Specific performance of. 

[a) A contract for the sale of shares cannot be specifically enforced, if the 
directors having the power of rejection, refuse to assent to the trans- 
fer, unless the Court is able and is willing to compel their assent. 
Birmingham y Sheridan, .33 Beav. 660. X 

(5) In such cases if the purchaser had entered into the contract in ignorance of 
the restriction on the right of transfer, he can sue the vendor for 
damages. PooZ^ v. JfiddZefon, 29 Beav. 646. Y 

(c) Where the directors have not the power of rejecting a transfer absolutely, 

but the articles require that the transfer should be “ in such manner 
as a board — should approve,” the Court may decree specific 
performance. Poo Ze v. Middlef on, 29 Beav. 646. Z 

(d) If the transferor fails to comply with the rules of the Company for efiecting 

a valid transfer, the transferee can, in a suit for specific perform<anco, 
get an order requiring the transferor to comply with rules. ICast 
Wheal Martha Mining Co., 88 Bony. 118, VFl. A 
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although Tuade to a man of straw, although made for a nominal con- 
sideration, although a valuable consideration bo expressed but be not 
in fact paid, or even although, the consideration bo in fact paid to, 
and not by, the transferee,' provided the transaction be bona fide an 
absolute out and out disposal of the property without any trust or 
reservation for the benefit of the transferor. ” 

(ii) “ But if the transaction be colourable and fictitious, and the transfer be 
merely nominal, and there be any trust or reservation of benefit in 
favour of the transferor, the transaction is then invalid, and the 
transferor remains liable. For the purpose of determining whether 
the transaction is colourable, the Court will consider whether, as 
between the transferor and transferee, the equities were such that the 
transferee could, as between himself and the transferor, have repudiat- 
ed the transfer.” 

(iii) “ If, further, the transfer be not open and bona fide, but be made with 
colour indicating an attempt to escape liability in a manner tainted 
with fraud, or be made upon an opportunity fraudulently obtained, 
it cannot bo supported.” 

(iv) In the case of Companies, whose directors have a discretion to reject 
transfers, ” if the facts have been wilfully mis-stated to the directors, 
and if the facts were such that, in the eopinion of the Court, the 
directors, if they had known them, would have, or ought to have, in 
the execution of their duty, refused to register the transfer, then, the 
transfer will be set aside, and the transferor rendered liable. ” I & J 

(11) Transfer iu blank. 

(a) Where a vendor of shares signs a transfer, leaving a blank for the name o 

the transferee, the person to whom the document is delivered has an 
implied authority to fill the blank with his own name or the name of 
his nominee. JEx parte Sargeant (1874), 17 Eq. 273 ; see, also, Wal- 
ker v. Bartlett, (1856) 18 O.B. 845 ; Frame’ v. Clark, (1884) 26 Ch. 
D. 257. K 

(b) The person whoso name is inserted has a right to be registered as a share- 

holder. Tahiti Cotton Go., Ex parte Sargeant, (1874) 17 Eq. 273. Ii 

(c) There is an implied contract that the transferor will do nothing to hinder 

the completion of the title of the person whose name is inserted as 
transferee. Hooper V. Hhrfs, (1906), I Ch. 549. M 

(12) Transfer by way of mortgage. 

{a) A mortgage of shares may be effected “ by depositing with tbe mortgagee a 
transfer executed by the mortgagor, and the certificates of the shares. 
The transfer is commonly in blank as regards the name of the trans- 
feree and the date of execution.” Buckley, 9th Ed., p. 578. N 

(b) A person who holds a blank transfer by way of mortgage can fill in his own 

name, and get the transfer registered, Buckley, 9th Ed., pp. 578, 579. 0 

(c) Or, he may transfer the security, and fill in the name of the transferee of 

the security and register the transfer in the purchaser’s name. (Ibid.)P 

(d) Bat, be cannot mortgage thq shares to secure a debt of his own and get 

the shares registered in the name of the mortgagee. France v. Clark, 
22 Ch. D. 830 ; 26 Ch. D, 2^7. . Q 
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(e) If a person liolding a blank transfer as a mortgagee bauds over the same 
in blank to another, to secure a debt of bis own, and the latter fills 
it up with his name, he cannot get a better title than his transferor, 
by relying on the doctrine oi boiiafide purchaser for value without 
notice, for, the fact that the instrmnent is in blank is itself a suffi- 
cient notice that the transferor had no absolute title to the shares. 
See France v. Clark, 2‘2 Oh. D. 830 ; 22 Oh. D. 257 ; Fox v. Martin, 
64 LJ. (Ch.) 473; {1S95) W.N. 36. R 

(/) But, if the mortgagee himself fills in the transfer, and gets the transfer 
registered, his transferee will got a good title to the shares, provided 
he is a 6ona purchaser for value without notice ; the mortgagor 
will in such a case be estopped from denying the title of the purchas- 
er. Eastern v. London Joint Stock Bank (1881), 34 Oh. D. 95 ; see, also, 
London Joint Stock Bank v. Simmons, (1892) A. C. 201; 'Collins v. 
Hibernian Bank, 31 L.R. Ir. 261; Bobinsony. Montgomery Brewery 
Co., (1896) 2 Oh. 841. S 

(cj) He cannot, however, acquire a title to the shares, if he had notice that his 
transferor had only a limited interest in the shares. Eastern v. 
London Joint Stock Bank, (1887) 34 Oh. D. 95 ; Sheffield v, London 
Joint Stock Bank, 13 A.G. 333, as explained in Loredoa Joiaf Stock 
Bank v. Sinmions, (1892) A.G- 201, 208. T 

(13) Joint holding of shares. 

Shares may be allotted to, and registered in, the names of two or more persons 
jointly. See Sch. I, Table A, Art. I, hifra. 0 

(14) Liability of joint stock holders for calls. \ 

The liability of the joint holders of a share for instalments aud calls in re- 
spect of such share is only joint unless it is expressly provided that it 
is joint and .several. Evans and Cooper, p. 26. Y 

(15) Transfer by joint holders. 

Shares that are registered in the names of several persons jointly, cannot be 
transferred by one of them. Barton v. North Staffordshire Raihoay, 
(1888), 38 Oh. D. 458. W 

(16) Contract for transfer of shares—Specific performance of. 

(a) A contract for the sale of shares cannot be .specifically enforced, if the 
directors having the power of rejection, refuse to assent to the trans- 
fer, unle.os the Court is able and is willing to compel their assent. 
Birmingham y- Sheridan, 88 'Benv. 880. X 

(5) In such Ciises if the purchaser had entered into the contract in ignorance of 
the restriction on the right of transfer, he can sue the vendor for 
damages. Poole y. Middleton, 29 Beav. 646. Y 

(c) Where the directors have not the power of rejecting a transfer absolutely, 

but the articles require that the transfer should be “ in such manner 
as a board — should approve,” the Courtmay decree specific 
performance. PooZe v. MwMJefou, 29 Beav. 646. Z 

(d) It the transferor fails to comply with the rules of the Compajiy for eOecting 

a valid transfer, the transferee can, in a suit for specific porfonnance, 
get an order requiring the transferor to comply with rules. East 
Wheal Martha Mining Co., 38 'Be{ky, ll9, 121. A 


14 
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“ The shares. ... of the Company ’'—{Contimied), 
although made to a man of straw, although, made for a nominal con- 
sideration, although a valuable consideration bo expressed but be not 
in fact paid, or even although the consideration be in fact paid to, 
and not by, the transferee, provided the transaction be bo7ta fide an 
absolute out and out disposal of the property without any trust or 
reservation for the benefit of the transferor. ” 

(ii) “ But if the transaction be colourable and fictitious, and the transfer bo 
merely nominal, and there be any trust or reservation of benefit in 
favour of the transferor, the transaction is then invalid, and the 
transferor remains liable. For the purpose of determining whether 
the transaction is colourable, the Court will consider whether, as 
between the transferor and transferee, the equities were such that the 
transferee could, as between himself and the transferor, have repudiat- 
ed the transfer.” 

(iii) “If, further, the transfer be not open and bona fide, but be made with 
colour indicating an attempt to escape liability in a manner tainted 
with fraud, or be made upon an opportunity fraudulently obtained, 
it cannot be supported.’’ 

(iv) In the case of Companies, whose directors have a discretion to reject 
transfers, “ if the facts have been wilfully mis-stated to the directors, 
and if the facts were such that, in the eopinion of the Court, the 
directors, if they had known them, would have, or ought to have, in 
the execution of their duty, refused to register the transfer, then, the 
transfer will be set aside, and the transferor rendered liable. ” I & J 

(11) Transfer in blank. 

(a) Where a vendor of shares signs a transfer, leaving a blank for the name o 

the transferee, the person to whom the document is delivered has an 
implied authority to fill the blank with his own name or the name of 
his nominee. Ex parte Sargeant (1874), 17 Eq. 273 ; see, also, WaU 
leer V. Bartlett, (1856) IS O.B. 845 ; France v. Glark, (1884) 26 Ch, 
D. 257. K 

(b) The person whose name is inserted has a right to be registered as a share- 

holder. Tahiti Cotton Go., Ex parte Sargeant, (1874) 17 Eq. 273. L 

(c) Thera is an implied contract that the transferor will do nothing to hinder 

the completion of the title of the person whoso name is inserted as 
transferee. Hooper v, Herts, (IQOG), 1 Gh. 5i9, M 

(12) Transfei? by way of mortgage. 

(а) A mortgage of shares may be effected “ by depositing with the mortgagee a 

transfer executed by the mortgagor, and the certificate.s of the shares. 
The transfer is commonly in blank as regards the name of the trans- 
feree and the date of execution.’’ Buckley, fitb Ed., p. 578. H 

(б) A person who holds a blank trauisfer by way nf mortgage can fill in his own 

name, and get the transfer registered, Buckley, 9th Ed,, pp, 578, 579. 0 

(c) Or, ha may transfer the .security, and fill in the name of the transferee of 

the security and register the transfer in the purchaser’s name. {Ibid.)!? 

(d) But, he cannot mortgage the shares to secure a debt of his own and got 

the shares registered in the name of the mortgagee. France v. Clark, 
22 Ch, D. 830 ; 26 Oh. D. 267. q 
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(e) If a person holding a 'blank transfer as a mortgagee bands over the same 
in blank to another, to secure a debt of his own, and the latter fills 
it up with his name, he cannot get a better title than his transferor, 
by relying on the doctrine of &o»a jf?d6 purchaser for value without 
notice, for, the fact that the instrument is in blank is itself a suffi- 
cient notice that the transferor had no absolute title to the shares. 
See France V. Clark, 22 Gh. D. 830 ; 22 Gh. D. 257 ; Fox v. Martm, 
64 LJ. (Ch.) 473 ; (1695) W.N. 86. R 

(/) But, if the mortgagee himself fills in the transfer, and gets the transfer 
registered, bis transferee will get a good title to the shares, provided 
he is a 6ona purchaser for value without notice; the mortgagor 
will in such a case be estopped from denying the title of the purchas- 
er, iJasteni v. ionrZon Jbwif (SfocitBaa/r (1887), 34 Ch. D. 95 ; see, also, 
London Joint Stock Bank v. Simnwns, {1892) A.C. 201; 'Gollms v. 
Hibernian Bank, 31 L.R. Ir. 261 ; Robinson v. Montgomery Brewery 
Co., (1896) 2 Oh. 841. S 

(g) He cannot, however, acquire a title to the shares, if he had notice that his 
transferor had only a limited interest in the shares. Eastern v. 
London Joint Stock Bank, (1837) 34 Oh, D. 95 ; Sheffield v, London 
Joint Stock Bank, 13 A,C. 333, as explained in London Joint Stock 
Bank v. Sinmions, (1892) A.C. 201, 208. T 

(13) Joint holding of shares. 

Shares may be allotted to, and registered in, the names of two or more persons 
jointly. See Sch. I, Table A, Art. I, in/m. U 

(14) Liability of joint stock holders for calls. t 

The liability of the Joint holders of a share for instalments and calls in re- 
spect of such share is only joint unless it is expressly provided that it 
is joint and several. Evans and Cooper, p. 26. Y 

(16) Transfer by joint holders. 

Shares that are registered in the names of several persons jointly, cannot be 
transferred by one of them. Barton v. North Staffordshire Raihvay, 
(1888), 38 Gh. D. 458. W 

(16) Contract for transfer of shares— Specific performance of. 

{a) A contract for the sale of shares cannot be specifically enforced, if the 
directors having the power of rejection, refuse to assent to the trans- 
fer, unless the Courtis able and is willing to compel their assent, 
Birmingham v- Sheridan, 83 Baav. 660. X 

{b) In such cases if the purchaser had entered into the contract in ignorance of 
the restriction on the right of transfer, he can sue the vendor for 
damages. Poole "r . Middleton, 29 Beav. 646. Y 

(c) Where the directors have not the power of rejecting a transfer absolutely, 

but the articles require that the transfer should be “ in such manner 
as a board — should approve,” the Court may decree specific 
performance. Pooler. Middleton, 29 Beav. 646. Z 

(d) If the transferor fails to comply with the rules of the Compaiiy for effecting 

a valid transfer, the transferee can, in a suit for specific performance, 
get an order requiring the transferor to comply with rules. East 
Wheal Martha Mining Co., 33 Beav. 119, 121. A 


14 
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altliongli macle to a man of straw, although made for a nominal con- 
sideration, although a valuable consideration be expressed but be not 
in fact paid, or even although the' consideration bo in fact paid to, 
and not by, the transferee, provided the transaction bo bona fide an 
absolute out and out disposal of the property without any trust or 
reservation for the benefit of the transferor. ” 

(ii) “ But if the transaction be colourable and fictitious, and the transfer be 
merely nominal, and there be any trust or reservation of benefit in 
favour of the transferor, the transaction is then invalid, and the 
transferor remains liable. For the purpose of determining whether 
the transaction is colourable, the Court will consider whether, as 
between the transferor and transferee, the equities were such that the 
transferee could, as between himself and the transferor, have repudiat- 
ed the transfer.” 

(iii) ” If, further, the transfer be not open and bona /ids, but bo made with 
colour indicating an attempt to escape liability in a manner tainted 
with fraud, or be made upon an opportunity fraudulently obtained, 
it cannot be supported.” 

(iv) In the case of Oompauies, whose directors have a discretion to reject 
transfers, ” if the facts have been wilfully mis-stated to the directors, 
and if the facts were such that, in the ropinion of the Court, the 
directors, if they had known them, would have, or ought to have, in 
the execution of their duty, refused to register the transfer, then, the 
transfer will be sot aside, and the transferor rendered liable. ” I & J 

(11) Transfer in blank. 

(a) Where a vendor Of shares signs a transfer, leaving a blank for the name o 

the transferee, the person to whom the document is delivered has an 
implied authority to fill the blank with his own name or the name of 
his nominee. Ex parte Sargeant (1874), 17 Eq. 273 ; see, also, Wal~ 
her V. Bartlett, (1856) 18 O.B. 845 ; France v. Clark, (1884) 26 Ch. 
D. 257. K 

(b) The person whose name is inserted has a right to be registered as a share- 

holder. Tahiti Cotton Go., Ex parte Sargeant, (1874) 17 Eq. 273. L 

(c) There is an implied contract that the transferor will do nothing to hinder 

the completion of the title of the person whose name is inserted as 
transferee, Hooper v. Herts, {190C>), i Gh. 5i9> M 

(12) Transfer by way of mortgage. 

(a) A mortgage of shares may be effected ” by depositing with the mortgagee a 

transfer executed by the mortgagor, and the certificates of the shares. 
The transfer is commonly in blank as regards the name of the trans- 
feree and the date of execution. ” Buckley, 9tb Ed., p. 578. H 

(b) A person who holds a blank transfer by way of mortgage can fill in his own 

name.andgetthetransfer registered. Buckley, 9th Ed., pp. 578, 579. 0 

(c) Or, he may transfer the security, and fill in the name of the transferee of 

the security and 'register the transfer in the purchaser’s name. (lhid,)B 
{d) But, he cannot mortgage the shares to secure a debt of his own and got 
the shares registered in the name of the mortgagee, France v. Clark, 
22 Ch. D. 830 ; 26 Oh. D. 26,7. Q 
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(e) If a person holding a blank transfer as a mortgagee hands over the same 
in blank to another, to secure a debt of his own, and the latter fills 
it up with his name, he cannot get abettor title than his transferor, 
by relying on the doctrine of bona fide purchaser for value without 
notice, for, the fact that the instrument is in blank is itself a suffi- 
cient notice that the transferor had no absolute title to the shares. 
See Fra7ice v. Clark, 22 Oh. D. 830 ; 22 Oh. D. 257 ; Fox v. Martin, 
64 L.J. (Ch.) 473 ; (1895) W-N. 36. R 

(/) But, if the mortgagee himself fills in the transfer, and gets the transfer 
registered, his transferee will get a good title to the shares, provided 
he is a bona fide purchaser for value without notice ; the mortgagor 
will in such a case be estopped from denying the title of the parchas- 
or. Eastei'ii v. London Joint Stock Bank (1887), 34 Ch. D. 95 ; see, also, 
London Joint Stock Bank v. Simmons, (1892) A.C. 201 ; Collins v. 
Hibernian Bank, 31 L.R. Ir. 261 ; Bobinson v. Montgomery Bretoery 
Co., (1896) 2 Oh. 841. : S 

ig) He cannot, however, acquire a title to the shares, if he had notice that his 
transferor had only a limited interest in the shares. Easterii v. 
London Joint Stock Bank, (1887) 34 Oh. D. 96 ; Sheffield v, London 
Joint Stock Bank, 13 A.O. 333, as explained in London Joint Stock 
Bank v. Simmons, (1892) A.O. 201, 208. T 

(13) Joint holding of shares. 

Shares may be allotted to, and registered in, the names of two or more persons 
jointly. See Sch. I, Table A, .4.rt. I, infra, U 

(14) Liability of joint stock holders for calls. > 

The liability of the joint holders of a share for instalments and calls in re- 
spect of such share is only joint unless it is expressly provided that it 
is joint and several. Evans and Cooper, p. 26. Y 

(15) Transfer by joint holders. 

Shares that are registered in the names of several persons jointly, cannot be 
transferred by one of them. Barton v. Noi'th Staffordshire Railway, 
(1888), 38 Oh. D. 458. W 

(16) Contract for transfer of shares— Specific performance of. 

(a) A contract for the sale of shares cannot he specifically enforced, if the 
directors having the power of rejection, refuse to assent to the trans- 
fer, unless the Courtis able and is willing to compel their assent, 
Sirmmgham Sherida7i, SB Beav. 6G0, X 

(5) In such cases if the purchaser had entered into the contract in ignorance of 
the restriction on the right of transfer, he can sue the vendor for 
damages. J'ooZe v. Jfiddlefon, 29 Beav. 646. Y 

(c) Whore the directors have not the power of rejecting a transfer absolutely, 

but the articles require that the transfer should be “ in such manner 
as a board — should approve,’’ the Court may decree specific 
performance. Pooh v, Middletoii, 29 Beihv. G^G, Z 

(d) If the transferor fails to comply with the rule.s of the Company for effecting 

a valid transfer, the transferee can, in a suit for specific performance, 
get an order requiring the transferor to comply with rules. East 
Wheal Martha Mining Go,, 33 Beav. 119, 121. A 

14 


106 


Act If I of 1S82 (the INDIAN OOMP ANTES ACt). IS. 13 
The shares.... of the Company (Continued). 

(17) Irregularities in transfer— Effect of. 

(a) A transfer would not be set aside owing to irregularities and omissions, in 

unessential matters. Lethcby and Christopher', .Li'Wi., (1901) 1 Oh. 
815 ; see, also. Ex parte Contract Corporation, 3 OU. 105 ', li!o;7/«Z 
Eank of India's case, 7 Eq. 91 ; 4 Oh. 252 ; Davies v. Bolton <(; Co. 
(1894) soil. 678; TFeiZrei-s/ieiOT’scase, 8 Oh. 831, 837, 839, B 

(b) A transfer eaiinot, after a certain time, be impeached, where the formalities 

of transfer have been substantially observed, and the transferee 
has been accepted as a share-holder by the directors and by the 
general body of share-holders. Bush's case, 6 Oh. 246; Murray v. 
Bush, L.R. 6 H.L, 37 ; Taurine Co., 25 Oh. D. 118 ; Hugh's case, 15 
W.R. 476 = 15 L.T. 526. G 

(c) Thus, where the articles require transfers to be executed by both the trans- 

feror and transferee, a transfer executed by the transferor alone, would, 
where the Company has acted upon the transfer, and accepted the 
transferee as a member, after a certain time, become unimpeachable. 
Taurine Co., 25 Oh. D. 118. See Cunningham v. Olasgoio Bank, 4 A. 
0. 607. D 

(d) Even whore the non-observance of form would have an invalidating effect, 

if the Company has adopted a course of dealing without complying 
with the prescribed form a transfer made in accordance with that 
usage cannot bo impeached. Shartridge v, Bosanquet, 16 BcaV. '84 ; 
Bargate v. Shortridge, 5 H. L. C. 297 ; Strafford's Executor’s case, 1 
D. M. & G. 576 ; Frere’s case, (Alb. & Arb.) 16 Sol. J. 674. B 

(18) Invalid transfer— Effect of. 

(a) Where a transfer of shares is invalid, the transferee gets no title to the 

shares, and the transferor’s liability in re.spoct of those shares remains 
unaffected. See Addison's case, 5 Ch. 294, 297 ; Bell's case, 4 A. 0. 
563. , P 

(b) " A man who executes a transfer of shares remains liable unless and until 

there is on the list a transferee who is legally liable to the Company.” 
Per Qiffard, L, J., in Symon's case, 5 Oh. 298, 300 ; see, also, Curtis 
case, 6 Eq. 455, 459 ; England's case, (1884) W.N. 174 ; Addison's 
case, 5 Ch. 294, 297 ; Bell's case, 4 A. 0. 563 ; Spademan v, Evans, 
L.R. 3 H.L. 171, 238. & 

(c) Every one who has at any time become a share-holder continues to be a 

share-holder until he has ceased to belong to the Company by for- 
feiture or transfer of shares or in some other authorized manner, See 
Spackmanv. Evans, B.B. 3 H, L. 171, 238 ; see, also, Addison’s 
case, 5 Oh. 294, 297 ; case, 4 A.G. 563. H 

N.B. — Sometimes the liability of a member may come to an end without any 
one else becoming liable in his place, e.g., a participating policy holder 
of an insurance company. L’j'ozot’s case, 18 Oh. D. 639. I 

(19) Examples of invalid transfers. 

{«) A transfer to a person without his consent is invalid. Heritage’s aifio, 0 
Eq. 5 ; Oarf7?ieZZ’s caise, 9 Oh. 691. J 

(b) A transfer to an infant is void, for an infant is incapable of entering into a 
contract. See 30 0. 539 = 7 O.W.N. 441 (P-C.) ; also 26 A. 342. K 
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N.B. — But, under tlie English. Law, a transfer to an infant is not void but 
only voidable, and the infant may, on attaining majority, repudiate 
or confirm the transfer if no winding up order has been made. 
Immsden's case, 4 Ch. 31 ; see, also, ^ooc/j’s case, 14 Eg; 454 = 8 
Gh. 266. • L 

(c) A transfer made under a mistake may be im'alid. Anderson' s cam, 8 Eq. 

509. M 

N.B. — “ As the validity of a transfer depends upon the agreement to transfer 
and to .accept the shares purporting to be transferred, it follows that 
if the transfer be filled up with shares which the transferor did not 
agree to transfer, or with shares that the transferee did not agree to 
accept, or is a forgery, such transfer is a nullity.” Buckley, 9th Ed., 
p. 581. N 

N.B. — Where a transfer has been passed by mistake, and the transferee’s name 
is entered in the register, the mistake may bo corrected and the 
register amended. Andei'son’s case, (1868), 8 Eq- 609. 0 

(d) A transfer which amounts to a surrender is invalid except under circum- 

stances in which a surrender would be valid. Morgan’s case, 1 De. 
G. & Sm. 750= 1 Mac. & G. 225 = 1 H. & T. 320 ; Bellerby v. Rowland 
(& Co., (1902) 2 Oh. 14 ; Lazoe’s case, ID. & M. & G. 421 ; Bennett*s 
case, 5 D.M. & G. 234 ; DanieWs case, 22 Beav. 48; Muni's case, 
22 Beav. 55. P 

(e) A transfer by a member to the Company itself or to a nominee of the Com- 

pany is invalid, for, a Company is prohibited from purchasing its own 
shares. S. 249, infra. Q 

N.B,— By purchasing its own shares a Company reduces its capital in a manner 
not authorized by the Act. Evans & Cooper, p. 26. R 

(/) Where a transfer is made to a nominee of the Company, the transferee 
may be personally liable to the Company in addition to the trans- 
feror in respect of the shares. Gree v. Somervail, (1879) 4 A.O. 648. S 
(20) Forged transfers. 

{a) A forged transfer is invalid and gives the transferee no rights, though the 
Company gives him a certificate for the shares purported to have 
been transferred. Sinim v. Anglo American Telegraph Co., (1879) 5 
Q.B,D. 188. . T 

(6) But, if any person not having notice of the forgery, purchases the shares 
on the faith of the statements in the certificates, the Company is 
bound to make good the losses he may have sustained. Bahia and 
San Fransisco Railway Go,, (1868) L.R. 3 Q.B. 584; Hart v. Eton- 
tino Co., {1370) Balkis Consolidated Co. V. Tomkinson, 

(1893) App. Ca. 396 ; Ottos Kopje Diamond Mines, (1893) 1 Gh. 617 ; 
see, also, Sheffield Corporatiem v . Barclay, (1903) 2 E.B. 580. U 
(c) The person claiming relief must show that he has suffered loss by being 
misled by the certificate. Simmy. Anglo-American Telegraph Go., 
(1879) 5 Q.B.D. 211. ' Y 

{d) The transferee himself can obtain the same relief if he has been “put to 
rest” by the certificate, and is unable to claim re-payment of the pur- 
chase money from the vendor at a time when he might have success- 
fully done so. Diwji V. (1900) 1 Oh, 833. W 
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(e) But the burden of proving that he cannot now recover lies on tlio trans- 
feree. (Dixon y. Kennaivay, (1900) 1 Ch. 833). ^ X 

(/) If the Company sets up the defence that the transferee could not have 
recovered the money from the transferor at the date of the transfer 
the owjis of proving this lies on the GomiJany, (Ibid.) ¥ 

(g) If a Company acting upon a forged transfer enters the name of the trans- 

feree in the register, it may be compelled to remove the name of 
the transferee and to enter the name of the transferor in the register 
and to pay him also the amount of any dividends that might have 
been declared in the meantime. Barton v. North Strafford Railway 
Co., (1888) 38 Ch. D. 468; Barton v. London and North Western Rail- 
loay Co., (1B9Q), 24 Q.B.D. 77; Be Bahia Railway, (18G7) L.Il. 3 
Q.B. 584. 2 

(h) But the Company is not required to pay any compensation to the supposed 

purchaser. Qore-Brottm d Jordon, 30th Ed., p. 159. A 

N.B . — In England, by the Forged Transfers Acts of 1891 and 1892, Companies 
are authorized to pay compensation for losses arising from forged 
transfers. But the Acts are not compulsory and a Company may 
adopt them or not as it plea.ses. 

(i) A person who lodges a transfer with a Company is under an implied obli- 

gation to indemnify the Company if the document turns out a forgery. 
See Sheffield Cotporaiion v. Barclay, (1905) App. Cas. 892. B 

(j) If the Company discovers the forgery before "the transferee has acquired a 

title by estoppel, it can recover the certificate and remove thetrans- 
feree’s name from the register. Per Romer, L.J. (Ibid*) C 

(21) Transfer by delivery. 

Though the Act does not expressly forbid transfers of shares by delivery, yet, 
such transfer would be clearly contrary to the spirit of the Aot. As 
the Act authorizes the issue of share warrants, transferable by deli- 
very, and that only in the case of fully paid-up shares, shares trans- 
ferable by delivery would seem to be illegal. ^QQBucJtley, 9th Fd., 
p. 581. D 

(22) Liability of members on amalgamation. 

Where, upon the amalgamation of a Company with another Company, a mem- 
ber of the first Company takes shares in the second Company, ho does 
not cease to be liable in respect of the shares in the first Comimiy, 
E. P. Nash, IG L.T. 68d. See, also, Part’s Case, 10 Eq. G22 ; 
Woodhajns y. Anglo- Amtmlian Co., 21) 3. &S. 162. E 

N.B,— As to the effect of a transfer of shares allotted as fully paid-up without 
a registered contract as required by S. 28, supra, see notes under that 
section. p 

(23) Transfer by legal representative of a deceased member. 

A transfer may in certain cases be made by persons who are not members. 
Thus, a transfer by a legal representative of a deceased member, 
though not a member himself, is as valid as a transfer by a member 



S. M]- Act ¥i of 1882 (the mDiAsr COMPANIES act). 109 ‘ 

/*— “ The shares of the Company ” — {Continmd). 

(2i) Transfer in Gompamea registered under the Joint Stock Companies Act. 

A Company registered under the Joint Stock Companies Acts {XIX ■ of 1857 
and VII of 1860) or either of them may cause its shares to be trans- 
ferred in manner before in use, or in such other manner as the Com- 
pany may direct. See S. 223, ijtfro. H 

(25) Effect of transfer of shares. 

(а) “ Where a member transfers his shares he transfers all his rights and 

obligations as a share-holder from the date of transfer. He does not 
transfer his rights to dividends or bonusses already declared, nor does 
he transfer liabilities in respect of calls already made ; but hetrans-- 
fers his rights to future payments and his liabilities to future calls, ” 
Per Lindley, J. in Taylor, Phillips and Richard's caiSQ, (1897) 1 Ch. 
305. I 

(б) But, in the absence of any special provision to the contrary, the transferee 

is entitled to any dividend that is in grememio, as it were, at the 
transfer, though it is payable for a period anterior to that date, 

. Black v. Iloniersham, 4 Ex. D. 24. J 

(c) Thus, where a sale was made on the 1st of August, and a dividend was 
declared on the 28th August, for a period ending with 30th June, 
this dividend was held to belong to the purchaser. (Ibid.) K 

(26) Transferee’s title, when complete. 

(а) The transferee does not acquire full title to the shares until the transfer is 

registered. Societe Qenerale v. Walker, 11 A.O. 20, 28 ; Nanney 
v. Morgan, 35 Oh. D. 598. L 

(б) So, if A transfers his shares to B, and before the transfer is registered, A 

transfers the same shares to 0, who gets his transfer registered, 
0 will acquire title to the shares. Nanney v. Morgan, 37 Gh. D. 346, 
354. M 

(c) But, if B had been a purchaser for value he could restrain the registration, 
of the transfer to 0. (Ibid.) N 

(27) Liability for calls before registration of transfer. 

So long as the transfer is unregistered, the transferor is liable to pay calls. 
But there is an implied contract for the transferor to indemnify him, 
Loring v. Davis, (1886) 32 Ch. D. 625. 0 

(28) Rectification of register. 

(a) If the name of the transferee, is, through the default of the Company, not 
entered in the register of members, the Court may rectify the register 
and relieve the transferor of his liability. See S. 58, infra. P 

(5) Similarly, if a transfer is fraudulent and the transferee’s name has been 
entered in the register, the Court can order the rectification of the 
register so as to make the transferor liable. See S. 58, w/ra. Q 

(c) If a transfer duly made, is owing to “ unnecessary delay’’ on the part of the 
Company not registered, and the Company is wound up, the transferor 
will be relieved by the Court of his liability, and the transferee’s 
name will be substituted for the name of the transferor in the list of 
contributories. See Wdrion.’s ease, 3 Eq. 77. See, also, S. 58, w/m. R 
N.B. — Where there are no circumstances to show why a transferee should 
not be accepted, it will be presumed that the directors would have 
accepted the transfer. Evans y. Wood, 6 Eq. 9 ; see, also, Paine y. 
flatfclimsow, 3 Oh. 338, ,393,. . , R-1 
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(29) Stamp duty payable on transfers, 

{a) For stamp duty payable on transfers, see notes under S. 29, su'pra, S 
(b) The directors may refuse to register a transfer that is not properly stamped. 

Maynard '7. Cons. Kent Oolli&'ies, (1903) 2 K.B. 121. T 

{c) To ascertain whether a transfer is duly stamped or not the directors may 
go beyond what appears to be the considoration on the face of tho 
instrument. Maytiardv, Cons, Kent Collieries, (1903) 2 K.a. 121.11 

2.-—“ Bach share — appropriate number.*’ 

(1) Absence of and errors in denoting numbers— Effect of. 

(n) The title of a share-holder to the shares is not affected by the absence of 
denoting numbers. Portal v. Emmens,! G.P.D. 201, 211 ; affirmed 
mlG.P. Div. 664. ¥ 

(i) Where the agreement for transfer is proved, a mere error in the denoting 
of numbers of shares is immaterial. Ind’s case, 7 Ch* 485. See, also, 
Pinltet V. Wright, 2 Hare 120 ; Lethehy and Christopher, Lim., (1904) 
1 Oh. 815 ; Bishop's case, 7 Gh. 296 (n) ; E.P. Contract Corporation, 
Dim., 1 Gh. 815. W 

'IS. The subscribers of the memoraadum of association of any 
Definition of Company under this Act shall be deemed to have 
“member.” agreed to become members of the Company 

whose memorandum they have subscribed i, and upon the regis- 
tration of the Company shall be entered as members on the register 
of members hereinafter mentioned ; and every other person who 
has agreed with a Company under this Act to become a member of 
such Company, and whose name is entered on the register of 
members, shall be deemed to be a member of the Company 2. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 24 of the English Oompanies (Gonsnlidation) 
Act, 1908. The words " under this Act ” which follow the words 

“ The subscribers of any Company ” in tho Indian Act, as also tho 

words “ with a Company under this Act ” which follow the words 
‘‘and every other person who has agreed” are not found in tho 
English Act. W~1 

(2) Scope and effect of the section. 

(a) The section defines the status of a subscriber of the memorandum of 
association in a different way to tho position of other persons. 
A subscriber is liable whether or not his name is entered in the register 
of members ; but with regard to other persons, the section makes it a 
condition precedent to membership that their names should be placed 
on the register. See TufneU’s case, 29 Oh. D 421 ; Nanmy v. Morgan, 
35 Oh. D. 598=37 Gh. D. 346. See, also, 12 B. 311 (316). X 
(5) The section creates two distinct obligations ; one which has force 
from the moment of subscription, the other which comes into force 
on registration. 12 B. 311(316). , Y 
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General — {Continued). 

(3) Object of the section. 

(а) The chief — is to create confidence in the minds of the i)ublic on the 

subscribers of the ptcmorandam becoming members of the Coinpany. 

• Tufneli's case, 29 CH. D. 421; Migottis' case, 4 Equity 238. Z 

(б) The persons signing the memorandum are required by the Legislature to 

do so as an earnest that there are certam persons personally liable to 
pay money to the Company. Per Lord Bomilly m Drummond's 
4 Gh. App. 772 (776-n). A 

(c) The agreement which the law implies from the signing of the memorandum 
was intended for the protection of creditors and shareholders. 12 .13. 
311(316). B 

N.B. — The subscribers are the guarantors of the bonafldes of the Company and 
are a body with a status before the registration. 12 B. 311 (315, 
316). C 

(4) Members may be of different classes. 

(a) The members of a Company may be of different classes. Thus in a mutual 
assurance societ}'^ there may be members who hold shares and who are 
primarily liable for the Company’s debts, and participating policy- 
holders not holding shares, and only secondarily liable or not at all 
liable. See Wmtsone’s case, 12 Oh. D. 239 ; Great Britain Mutual 
Society, 16 Oh. Div. 246 ; cited in Buckley, p. 47- D 

{b) Similarly, in a Life and Eire Insurance Society, there may be members 
holding life shares and liable only on life policies, and members hold- 
ing fire shares and liable only on fire policies. See Bath's case, 8 Ch. 
Div. 334; cited in Buckley, 9th Ed., p. 47. E 

(5) Liability without membership. 

“ A man may become a contributory to a Oompany by his acts, although he 
has not made himself legally a member of it.” Per Lord St. Leonards 
in Spackman v. Evans, L.B., 3 H.L. 171, 208, F 

(6) Joint holding of shares. 

(a) A share may be registered in the names of two or more persons jointly. 

Evans di Cooper, p. 26. G 

(b) Unless it is provided that the joint holders of a share shall be jointly and 

severally liable for the payment of all instalments and dividends, their 
liability is joint only. Evans £ Cooper, p. 26. H 

N.B. —In the absence of anything to the contrary, it will be presumed that all 
share-holders have equal rights as regards capital and dividends. Be 
Bridgtvater Navigation Co,, 14: A.G., 525, H-i 

(7) Corporation, as a shareholder. 

A corporation may, if permitted by its mem.orandum and. articles of associ- 
ation, become a member, but not otherwise. case, (1878) 8 

Ch. D. b'M ; Earned’ s Banking Co., ex par’te Contract Corporation, 
(1868) 3 Oh. 105. See, also, 3 B.H.C. (O.G.J.) 185. I 
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(8) Pautnerslup, as a share-holder. 

(ft) Partners in a firm may be Joint members in a Company, and if the consti- 
tution of the firm so allows, a partner may accept shares so as to 
bind the firm. Weikershem's case, 8 Oh. 831 ; Neimaun v. Neimcmn, 
43 Oh. Div. 198. 

(h) An allotment of shares to a firm would make every partner of the firm 
liable as member. Glory Pa^er Milh, Dunster's ease, (1894) 3 
Ch. 473. K 

l.—“ The subscribers — they have subscribed.” 

(1) Memorandum of association. 

(ft) The memorandum of association of which this section is conversant, is the 
registered memorandum. 5 B. 42,5 (434), /oto/'ini; 1 B. at p, 328 ; 
G/. New Brunsioick By. Go. v. Boare, 3 H.N. 249. Ij 

{b) A person is not liable as the subscriber of the memorandum, if the docu- 
ment which he has signed is not the document which was registered 
as the memorandum or even a true copy of it, 12 B. 647 ; see, also, 
IB. 320; 5 B. 425. M 

(c) Thus where a person signed a document which was represented to him to 
be the memorandum of association of a projected Company, but the 
document was not registered as memorandum, but another document, 
differing from it in material particulars was registered as the memo- 
randum, Md, the subscriber was not a share-holder in the Company 
registered, as the effect of the second document was to alter his position 
from what it would have been if the document subscribed by him had 
been registered. 1 B. 320 ; see, also, 5 B, 425. N 

(2) Signing a copy of memorandum, whether amounts to signing the memorandium. 

(ft) In 5 B. 425 (434) the question was raised whether the signing of a true copy 
of the registered memorandum was equivalent to signing the registered 
memorandum so as to make the subscriber of the copy a member of 
the company under the earlier part of the section. The point was 
not decided, as the document in that ease was not even a true copy of 
the memorandum. N-1 

(6) A person who signed a copy of the memorandum, and who by many subse- 
quent acts identified himself with and treated himself as a member 
of the Company was, on all these grounds, and not merely by reason 
of his signing the copy, hold e.stopped from denying the membership. 
Z'^fiZmer’s case, Ic. Rep. 2 Eq. 573. 0 

(c) In 13 B. X, it was TteM that a person, who signed a copy of the memorandum 
of association, before the registration of the original memorandum, 

, did not, by reason of his signature, agree to become a member within 
the meaning of the section, 13 B. 1. P 

{di Similarly a person who signs a duplicate copy of the memorandum after 
its registration is not a subscriber of the memorandum within the 
meaning of the .section, and does not become a member by reason of 
his signature. The signature does not create the positive agreement 
which the law has made, the necessary consequence of the real meino- 
randum before registration, 14 B. 196 ; see, also, 13 B. 1. Q 
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1.-^“ The subscribers — they have subscribed {Continued). 

(e) The signature of the duplicate after the registration of the original is 
however equivalent to an ofier to the Company to take shares, and if 
the offer is accepted, the person signing is a person who has agreed to 
become a member within the meaning of this section, and is liable 
for calls if bis name is entered on the register. {Ibid.) R 

(/) But a signature of a copy of the Memorandum before its registration does 
not amount even to a proposal to take shares, for at the time of 
signing the copy the Company is not in existence, 13 B. 416. S 

(3) Signature of Memorandum by Agent. 

(а) The Memorandum may be signed by an agent, acting under an oral author- 

ity and the execution is valid whether the agent simply writes the 
principal’s name, or adds words showing that it is signed by an 
attorney. Whitley Partners, Limited, (1886), 32 Oh. D. 337. T 

{b) But signature by an unauthorized agent is inefiectual. Land Shipping 
Colliery Co., im. If 

(c) Though the principil is bound by the signature of an agent, still, if a 
person subscribes on behalf of another, the subscriber himself will be 
the proper person to be placed on the register. Mason’s Hall Co., 
Noble's case, 16 W.R. 1135. ' Y 

(4) Improper attestation of signature, effect of. 

When the Memorandum has been registered, a subscriber cannot escape 
liability as a member on the ground that his signature was not pro- 
perly attested. The transaction may be irregular but is not void. 
17 B. 472 (475). W 

(6) I/iability of subscribers of Memorandum. 

{a) When a person has signed the Memorandum for a certain number of 
shares, he is bound absolutely to take those shares. The statutory 
liability, the creation of the agreement, commences with the signa- 
ture of the Memorandum and is not held in suspense until the regis- 
tration of the Memorandum, The section does not leave to the sub- 
scriber a locus pceyiitentice up to the time of registration. 12 B. 311 ; 
see, also, Drummond' scaso, 4 Oh. App. 772; Tyddyn Slate Co., (1869), 
20 L.T. 105 ; Pell's case, (1870), 5 Oh. 11. X 

(б) A subscriber cannot escape liability by the fact that no shares have been 

allotted to him. So long as there are shares left for allotment, he is 
liable for calls. He is relieved of bis liability only when the whole 
of the shares are allotted to other persons, so that none is left in 
respect of which he can be registered. 13 B. 57 ; see, also, London d 
Prov. Coal Co., 5 Ch. D. 525; Sidney’s case, 13 Eq. 228; Dali’s case, 
5 Oh. 707 ; Evan’s case, 2 Oh. 427 ; Tufnell’s case, (1886), 29 Oh. D. 
421; LmcX;’s case, (1870), 40 L.J. Oh. 180^23 L.J, 838. Y 

(c) “ A man who signs the Memorandum of assoexatiou agrees to become a 
share-holder, and so long as there are shares that can be allotted to 
him he must fulfil that obligation, ” Per Jessel, Drummond’ s 

case, 7 Oh. App. 780, followed in 13 B. 57 {60). Z 

{d) The directors cannot relieve a subscriber of his liability to take the shares 
subscribed for, nor can they substitute another person for him. jSurtw’s 
case, 2 Oh. 427. A 
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l.—“ The subscribers • . .they have subscribed ”~~{Gontiniied). 

(c) A stibsoriber cannnot obtain a recission of b.is contract to take shares, on 
the ground that he was induced to snbscribo for the shares through 
the misrepresentation of a promoter, for (1) the misrepresontation 
could not be attributed to the Company as it had not come into exist- 
ence at the time of his subscription, and (2) the contract effected by 
signature followed by registration of the Memorandum is a contract 
to the benefit of which the other subscribers and all other members 
are entitled. Do^-d jbttrgfbw’s case, (1902), 1 Oh. 707; see Buckley, 
9th Ed., p. 49. B 

(/) Nor can a subscriber escape liability by mere lapse of time. Levick's case, 
40 L.J. Ch. 180 = 23 L.T. 838 ; Sidney’s case, 13 Bq. 228 ; Tooth’s 
case, 1863, W.N. 270=19 L.T. 699. C 

(g) With regard to matters not required to be stated in the Memorandum, the 

subscriber is not irrevocably bound. Gihium’scme, 31 Oh. D, 420 ; 
see, also, Duke’s case, 1 Ch.D. G20. D 

(h) Thus the subscriber for a particular class of shares may take shares of a 

different class. {Ibid.) E 

(i) A subscriber for a certain number of shares, may apply for and have allotted 

to him a larger number than those subscribed for. Dale’s case, 1 
Ch.D. 620. . P 

(6) Subscriber bound to take shares from the Company. 

The subscriber is under an obligation to take the shares subscribed for, from 
the Company, and the obligation is not discharged if he takes them from 
some one else. Migotti’s case, 4 Eq. 238 ; BemWs case, 15 W.R. 
1058 = 16 L.T. 475; Tooth’s case 19 L.T. 599 = (1868) W.N. 270; 
Denf’s case, 15 Eq. 407 = 8 Gh. 768 ; Fraser’s case, 28 L.T. 168 = 21 
W.E. 642 = 42 L-J, (Oh.) 358 ; Forbes and Judd’s case, 5 Ch. 
270. Q 

(7) Sabscriber bound to pay to the Company fon shares taken. 

(a) The subscriber is required to pay to the Company for the shares taken in 

money or money’s worth. 13 B. 57. See, also, Forbes and Judd’s 
case, 6 Ch. 270 ; Fraser’s case, 28 L.T. 168 = 21 W.R. 642 = 42 L.J. 
(Oh.) 368. H 

(b) This requirement as to payment to the Company is not complied with, if 

he takes as the nominee of another person, shares on which payment 
have been made by that other. Forbes and Judd's case, 5 Oh. 270 ; 
Fraser's case, 28 L.T, 158 = 21 W.R. 642 = 42 L.J. Oh. 368. I 

(c) Nor does the present of paid-up shares to subscriber satisfy the obligation, 

13 B. 57. J 

N.B. — If„the Company issues a certifi.cate in respect of such paid-up share, it is 
not thereby estopped from enforcing the subscriber’s liability so long 
as the certificate has not passed to a bona fide transferee for value. 
{Ibid.) K 

(d) The provisions of B. 28, sMpm, requiring that members should pay for their 

shares in cash in the absence of a registered contract, apply to subscri- 
bers of Memorandum as well as to other members. See Jervis d: Co. 
Limited, (1899) 1 Ch. 193; also Ebeneser Timmins and Sons, (1902), 
10b. 238. L 

R.B.— As to what amounts to payments in cash, and the circumstances in which 
payment otherwise than in cash is allowed, see B. 28, supra, and notes 
thereunder, 
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L—“ The sabscfibers. . . . they have subscribed ” — (Concluded), 

(8) Subscriber should take one share at least. 

(а) No subscriber of the Memorandum shall take less than one share, and each 

subscriber shall write opposite to his name the number of shares he 
takes. See S. 8, sw^ra, M 

(б) If a subscriber omits to write opposite to his name the number of shares 

he takes, he would, probably, having regard to S. 8 (2) be deemed to 
to have taken one share. See Buckley, 9th Ed., p. 48. N 

(9) Subscriber’s liability, how extinguished, 

(а) A subscriber can get rid of his liability by taking the shares, and then 

making a legal transfer of them, Sidney’s ciise, 13 Bq. 228 ; MiiyoWi’s 
ease, 4 Eq. 238. See, also, in reArgate Coal and Canal Co., Limited, 
Ex parte Watson, Times Rep. Vol. II, p. 213=54 L.T.N.S. 
p. 233. 0 

(б) His liability will also cease, if he makes a valid surrender of his shares to 

directors empowerd to accept a surrender. Snell's case, 5 Ch. 22. P 
H.B.—But the liability will not cease if there is no valid surrender, and the 
act of the directors purporting to accept a surrender is ultra vires the 
Company and the directors. Hall's case, 5 Gh. 707. PI 

(c) Again a subscriber will be relieved of his liability if all the share.s are allot- 

ted to other persons, and none is left in respect of which he can be 
registered. Dunster's case, 1894, 3 Oh. 473 ; Maelceley's case, 1 Oh. 
D. 247 ; Kipling v. Todd, 3 C.P. Div. 350 ; TufnelVs case, 29 Ch. 
D. 421. Q 

N.B. — The liability thus extinguished, will not revive if by subsequent forfei- 
ture of shares or increase of capital the Company becomes possessed 
of shares, out of which an allotment can be made to the subscriber. 
Mankley's case, 1 Ch. D. 247 ; Kipling v. Todd, 3 0. P. Div. 
350. Qi 

(d) In order that a subscriber may escape liability on the ground of allotment 

of all the shares to others, it is necessary that the allotment should 
be final or complete. Otherwise the liability will not be extinguished ; 
for in such a case it cannot be said that there are no shares available 
for allotment to the subscriber. Evati'sonsQ, L,R. 2 Oh. 427, folloioed 
in 13 B. 57 (60j. R 

(c) A subscriber may also be relieved of his liability by an alteration in the 
articles of association, made after signature and before registration. 
Felgate's case, 2 D.J, & S. 456; see, also. Peel’s ease, 2 Ch. 674. S 

2.-- “Every other person member ot the Company. 

(1) Entry on the register, when essential for membership. 

As regards persons other than subscribers of the memorandum, the section 
makes it a condition precedent to membership that their names 
should be entered on the register. See TufnelVs case, 29 Gh. Div. 421.T 

(2) Register not conclusive evidence of membership. 

But a person who has agreed to become a member cannot escape liability, 
merely because his name is not on. the register; for the Court can 
rectify the register under S. 58, in/m, when the Company is a going 
concern, and under S. 147, in/m, when it is in liquidation. Names 
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whicli ought not to he on the register may then be taken off, and 
names which ought to be there may be put in. See Bees Biver Min- 
ing Co, V. Smith, L.R, 4 H-L. Gi, 77, 80; Winstonc' s case, 12 Oh. X). 
239, 249; Fo/ce’s case, 16 W.R. 413, 1135 = 37 L.J. (Oh.) 473, G24 ; 
see, also, 9 W.E. 639. U 

(3) Begister of Members— Probative force of. 

(1) “If a proper register is kept, that register is prima facie evidence that a 

person whose name is on it, is a share-holder.” 

(2) “If in addition it be proved that such person became by subscribing to the 

prescribed sum or otherwise entitled to a share in the Company, the 
evidence that he is the share-holder is conclusive.” 

(3) “If there be no register, or if the register is so defective as to be inadmis- 

sible in evidence, other evidence must be adduced to prove that a 
person is a share-holder.” Per Lmdfey, Jin Portal V, jEmweiis, 1 G. 
P.D. 201, affirmed in 1 O.P.D. 664. Y 

M. B. — These rules said of the Companies Clauses Act, are, it is conceived, 

equally true of this Act. Bee Buckley, 9th Ed., p. 47. Yl 

(4) Company should be in existence at the time of contract. 

(a) An agreement to take shares can be entered into only with a Company in 

existence on the date of the agreement, 13 B. 415 (422), See, also, 6 
B. 425 ; 12 B. 647. W 

(b) As a Company under the Act comes into existence only on registration, an 

agreement entered into with the promoters of a Company before its 
registration is not an agreement under the section. 12 B. 647. See, 
also, 2 P.E. 1905. X 

(c) Such an agreement cannot bo ratified by the Company after it comes into 

existence, (Ibid.) Y 

N. B. — A promoter of a Company is not its agent before its formation, Sidney 

and Wigpool Iron Ore Company v. Bird, L.E. 28 Oh. Div. 85 at 
p. 91, ' Yl 

(d) A person who signs the prospectus of a projected Company, and whose name 

is entered in a list of intending share-holders, accompanying the pros- 
pectus, for a certain number of shares does not thereby enter into an 
agreement to take those shares. 9 W.E. 539. Z 

N.B.—- Ss. 23 (h) and 27 (e) of the Specific Eelief Act were not intended to 
apply to contracts to take shares, but only to contracts for the work- 
ing purposes of a Company. These sections only crystallize the 
English law as to cases where the Company has taken the benefit of 
a contract, but refuses to carry it into full efiect. 13 B. 415 (423). Z1 

(5) Agreement for membership. 

(a) “ Whether a person other than a subscriber of the memorandum or a 
director, has agreed to become a member, is mixed question of fact 
and law,” Buckley, 9th, Ed., p. 56. A 

(&) Where there is a doubt as to whether a person is a share-holder or not, the 
directors may, by way of compromise, relieve him of his liability, 
case, 8 Qh. D. 334. B 
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2.—“ Every other person member of the Company ’’—{Gofitinued). 

(c) An Agreement to take shares may be entered into with an agent of the 
Company. Exp. Andain, 42 Ch. D. 1 ; Exp. Badman and Bosanquet, 
45 Ch. D. 16. C 

(ii) The agent of a Company is not personally liable when he contracts on 
behalf of the Company. 3 P.R. 1867. D 

(6) Contract for shares— Offer and acceptance. 

A contract to take shares is, like other contracts, based on offer and acceptance, 
and is governed by the^'provisions of Ss. 3 to 12 of the Contract Act 
dealing with acceptance, communication and revocation of proposals 
and contracts generally, Bussell dt Bayley , ^ E 

(7) What constitutes offer and acceptance, 

(a) When an application ior shares is made by one of the public, and an allot- 

ment is made by the Company, the application constitutes the offer, 
and the allotment is the acceptance of the offer. See Bukley, 9th Ed., 
p. 56. F 

(b) But if the applicant is not one of the public, but is a person who is entitled 

to an allotment of a certain number of shares if he chooses to take 
them, the application by that person concludes the contract. In such 
cases the offer proceeds from the Company, and the applicant accepts 
it. Such cases frequently arise upon amalgamation or re-construc- 
tion. Tucker's case, dl L.J. (Gh.) 157 ; 20 W.R. 88 ; Adam's case, 13 
Eq. 474 ; see, also, Buckly, 9th Ed, p. 57. G 

(8) Contract based on application and allotment — Essentials of. 

To constitute a contract to take shares found on an application and allotment 
there must be (1) an application by the intending share-holder, (2) 
an allotment (3) communication of . the allotment to the applicant. 
Scottish Petroleum Co., 23 Gh. D. 413 (430). See, also, Nicol’s case 
29 Oh. D. 421, 426 ; Pellat's case, 2 Oh. 527. : H 

(9) Acceptance to be in accordance with regulations. 

An acceptance, to bind a person as member, must be in accordance with regu- 
lations. 12 B. 647. I 

(10) Conduct amounting to tacit acceptance. 

Where a person was induced to take shares in a Company through the fraud of 
a stranger, and, having become aware of the fraud took no steps to 
inform the Company that he did not accept the shares, but in a letter 
described the shares as his own, held that this amounted to a tacit 
acceptance of the offer, and affirmation of the contract in spite of the 
fraud ; and that the ground did not affect the Company as the person 
who made the representation was not an agent of the Company. 127 
P.E. 1889. J 

(11) Allotment of shares for goods sold to Company. 

If a person who sells goods to a Company is paid for in shares, and the vendor’s 
name is entered in the register, he becomes a member, and is liable as 
a contributory, though the payment in shares is part of an agreement 
which becomes in other respects incapable of being carried out. Core 
iind Dzmwit’s case, 2 Eq. 349 ; see Buckley, p. 61. K 

N.B.— But if the Company having the option to pay in shares does not exer- 
cise the option before the winding up, the vendor cannot be compelled 
to accept payment in shares, in the company which is no longer a 
going concern. Sharon’s eZuiw, (1866), W.N. 231; sea Buckley, 

p. 61. K-l 
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(12) Payment by set off. . 

“Shares taken in payment of a debt due may be paid by set-ofl of the amount 
of the debt.” Manchester Finance Corporation, Be MatlocJc Old Bath 
Co., 29L.T. 411=22 W.R. 41. See Buckley, p. 61. L 

M.B. — As to the liability in respect of shares issued as paid-up without a re- 
gistered contract, and as the effect of a transfer by the allottee of such 
shares, see notes under S. 28, supra. 

(13) Power of acceptance -Delegation of, by directors. 

Directors having a power of allotment cannot, unless expressly authorized to 
do so by the regulations, delegate their power to a Committee. 
Howard's case, 1 Oh. 567 ; Harris’ case, 7 Ch. 587. M 

(14) Acceptance of conditional offers. 

(ft) If the offer is made subject to a condition precedent which is not complied 
with, or if the offer is conditional, and the acceptance is uncondi- 
tional, there is no contract. Buckley, 9th, Ed., p. 59; see, also, Wood's 
case, 3 De. G. & J 83 ; Coleman's case, 1 D.J. & S. 496 ; 8 L.T. 292 ; 
Hoivard’s case, 1 Oh. 661 ; E.P. Harwood and others, 20 L.T. 736 ; 
Simpson’s case, 9 Eq. 91; Simpson v. Heaton's steel Co., 19 W.R. 
148, 614 ; 23 L.T. 510 ; 25 L.T. 179. Roger’s case, 3 Oh. 633, Wood's 
case, 15 Eq. 236. H 

(5) But if the applicant waives the condition, subject to which the offer has 
been made and accepts the allotment conditionally, he will be bound. 
BanUnv. Hop and Malt Exchange Co., 20 L.T. 207; Wheatcraft's 
case, 29 L.T. 324. 0 

(c) If, however, the offer is not subject to a condition precedent, but the 

applicant agrees to become a member m preesenti, with a collateral 
agreement or subject to a condition subsequent, the applicant cannot, 
after allotment, notiee and registration, escape liability on the 
ground of non-fulfilment of the collateral agreement or condition. 
Elkingston’s case, 2 Ch. 611 ; Fisher's case, 31 Oh.Div. 120 ; Bridger's 
case, 9 Eq, 74 ; 5 Ch. 305 ; Thomsoji’s case, 4 D.J. & S. 749 ; E.P. 
Burton, 16 Jun, 967, P 

(d) Whether a condition is precedent or collateral will depend upon the 

circumstances of each case, and the intention of the parties. See 
EWcinpsfon’s case, 2 Ch. 511, PeZZflt’s case, 2 Ch. 527 ; Pordaye V. OoZe, 

1 Wms. Saund. 550 and note thereto. Q 

(e) In cases of amalgamation, where a share-holder of the selling Company 

applies for shares in the purchasing Company a)id the proposed 
amalgamation falls through, the question arises whether the appli- 
cation is subject to a condition precedent that has not been fialfilled. 
Buckley, 9th Ed., p. 64. R 

(/) If the sbare-holder enters into no personal negotiation, and only acts 
through his Company, and does nothing hut consents to and acts 
on the amalgamation, then unle.ss : the amalgamation is eventually 
completed, he is not bound. Per Mellish, L.J. in Dongan’s cam, 8 
Oh. 640, 546 ; see, also, Alaimter’s case, 7 Eq, 273 ; Cf. Somerville's 
case, 6 Ch. 266, . . 
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ig) But if without acting through his Company he makes a personal applica- 
tion to the purchasing Company, and the shares are registered in 
his name, he is bound. JIare’s case, 4 Oh. 503 ; O/iaZZis’ case, 6 Oh. 
266 ; Do7iflfau’s case, 8 Oh. 540 ; 546. ’ T 

(h) If however, the applicant distinctly refers to the transfer of business, the 

application shall' be deemed only a conditional one, and, if the 
amalgamation falls through, the applicant will not be bound. 
Loiidon and Exchange Bank, 16 L.T. 340. U 

(i) If shares in the purchasing Company are allotted on terms difierent from 

those on which the application was made, the applicant is not bound. 
IFT/sme’s case, 8 Oh. 1002 ; JBecA:’s case, 9 Ch. 392. Y 

(j) Where the application is made direct to the purchasing Company, if the 

shares are allotted on terms different from those on which the appli- 
cation was made, the applicant is not bound. Wynne's case, 8 Ch. 
1002 ; see Buckley, 9th Ed., p. 64. W 

N.B. — In such a case, the fact that the applicant asks for the certificate of his 
shares would not amount to an acceptance of the fresh terms so as to 
bind the applicant by those terms. Beck's case, 9 Ch. 392. W-1 

N.B. — Where a Company is subject to a statutory provision that no shares shall 
be issued to or vest in a person until a certain amount shall have been 
paid up, the payment of the amount is not a condition precedent to the 
liability upon the shares, but only to the rights of the property in and 
transfer of them. East Oloucester shire Railway Co, v. Bartholomew, 
L.R. 3 Ex. 15 ; Purdey's -case, 16 W.R. 660 ; Me Even v. West 
London Wharves Co., 6 Ch. 655. W-2 

N.B. — But, if in such a case the transfer is registered, “ it may operate as a 
new contract between the transferor, the transferee and the Com- 
pany. ” See Buckley, 9th Ed., p. 62. W-3 

(k) An agreement to take shares based on a condition that is ultra vires the 

directors, is not binding either on the Company or the allottee. See 
Coleman's case, 1 D, J & S. 495 ; Bunn's case, 2 D.F. & J. 275, 
295, 299 ; PelMt's case 2 Ch. 527. X 

(15) Acceptance with a variation — Effect of. 

{a) If an application for shares is accepted with a new term or condition 
introduced into the acceptance there is no contract. Addinell's case, 
1 Bq. 225 ; Jackson Turguand, L.R, 4 H.L. 305 ; Beck's case, 9 Ch. 
392 ; Howard's case, 1 Ch. 561 ; Penteloio's case, 4 Ch. 178 ; Harris' 


case, 7 Ch. 587. Y 

(b) But, if the applicant accepts the condition, he will be bound. Barret's 
case, 2 De G. & S. 30 ; see also Harris' case, 7 Ch. 587. Z 

(16) Conditional allotment. 

(a) If a conditional allotment is made, the allottee is not a member until the 
condition has been complied with, Syitselv. Chinese Corp., 43 S.J. 
350. ' A 
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{b) Thus where scrip certificates for shares are issued, entitling the holders 
thereof , on fulfilment of certain : conditions, e.;?., payment of instal- 
ments and registration, to shares, there will, if such conditions are 
conditions precedent, he no completed contract nntil the fulfilment 
of the conditions. The contract will be merely a contract entitling 
the scrip holder at some future time to apply for or receive an allot 
meut of shares. Ormerod’ s ctiSQ, 5 Eq. 110. Me Ilwraith v. Dublin 
Trunh Bailwa'ii Go., 7 Oh. 134 ; cited in Buckley, 9th Ed-, p. 61. B 

( 17 ) Invalid allotments.— 

{a) An invalid allotment will not render theallottee a contributory, unless he 
is estopped by bis conduct. Staced Wroth' s case. 4 Oh. 682. See, 
also, Ganipbell’s case, 9 Gh. 1 ; Groone’s case, 16 Eq, 417 ; Miller’s 
Dale d-c. Go. 31 O.D. 211 ; Briton Medical, etc., etc., Ass. W.N. (1889) 
p. 129. C 

(b) An allotment at a meeting of which due notice was not sent to all the 

directors was held invalid. Somer District Consolidated Gold Mines, 
89 C.D. 546 ; E.P. Ross, 69 L.T. 291, 813 ; Re Fortitguese Co?isoli- 
dated Copper Mines, Ltd , 42 O.D. 160, cited in ISmden’s winding up, 
8th Ed., at p. 216. D 

(c) But such an allotment w»onld bo rendered valid, if ratified at a subsequent 

duly constituted meeting. Bndman’s d Bosanquet’s case, 46 O.D. 
16 ; C/. Bolton Fartners v. Lambert, 41 O.D. 295. E 

(dj A director who had . taken shares in the capital of a Onmpany, issued in 
pursuance of an irregular resolution was held liable as a contributory. 
Lire Miller’s Dale, (£c„ Co., 31 Ch. D. till. E-1 

N. B. — “ The share- holders could waive an irregularity in respect of a provi- 
sion in their own regulations, introduced for their owm protection, and 
could acquiesce in the execution of shares despite the irregularity.’, 
Buckley, 9th Ed., p. 164. . F 

(c) An allotment of a smaller number of shares than those applied for, will not 
bind the allottee. Robert’s case, 1 Drew 204 ; Exp. Barber, 20 L. J. 
Oh. 146. a 

(/) An allotment to a person other than the applicant does not bind. Mollorie’s 
ease, 2 Oh. 281. H 

(p) A person is not liable as a member in respect of shares registered in his name 
without his consent or application by him. Chapman d Balter’s 
case, 3 Eq. 361 (366) ; Ship’s case, 2 De G. J. & S. 544 ; Goldie v. 
Torrance, 10 Ct. of Sessions Case (So) 174. See, also, 9 W.R. 539. I 
[h) In England it has been held that an unstamped letter of allotment will 
bind the allottee, though after the receipt of the unstamped letter and 
before the subsequent receipt of a stamped allotment, the allottee 
. repudiates. Partners, 28 W.R. 241=4.2 L.T. II. J 

Queer e .'—Whether an unstamped allotment would in India conclude the con- 
tract. See Bussell and Bayley, p. 56, 

N.B.- An alteration of the articles after application for shares, and before 
allotment, does not invalidate the allotment. Lyon’s case, 36 Beav, 
640. 
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(18) Contmot not concluded without communication of allotment. 

(а) Where a member of the public applies for shares in a Company, the con- 

tract is not concluded until an allotment is made by the Company 
and the allotment is communicated to the applicant. PelZctfi’s case, 2 
Oh. 627 ‘. Hebb's ca.se, 4 Bq. 9 ; Gunn's case, 3 Ch. 40; Sahlgreen and 
Can-all’s case, 3 Oh. 323 j Btete/jer’s case, 37 L.J. (Ch.) 49=16 W.K. 
7S = 17L.T. 136: TotUU's case, lOh.85; Ward's case, 10 Eg. 659, 
662 ; see, also, 13 B. 1 ; 7 A.W.N. 67. L 

(б) “Where an individual applies for shares in a Company, there being no 

obligation to let him have any, there mui?t be a response by the Com- 
pany, otherwise there is no contract.” Per Cairns, L.J. in Pellat’s 
case ; see, also, 13 B. 1. M 

N.B. — The decision in Bloxam’s case 33 Beav. 629 = 4 D.J. and S. 447, where 
an allottee who had received no notice of allotment was held liable, 
can only be supported on the ground of special circumstances. See 
Buckley, 9th Ed., 90 p. 53 P. n (m). See Pellat’s case, 2 Ch. 535 ; 
Quinn’s case, 3 Ch. 44. 

(19) Communication of allotment—Modes. 

Communication of the allotment may be made orally, or in writing or by 
conduct. Gunn’s case, 3 Ch, 40. See, also, E.P. Pox, 11 W.B. 577 
= 2 N.E. 1 = 8 L.T. 223 ; Land Shipping Colliery Co., 18 L.T. 786. N 

N.B. --But a mere entry on the register, after allotment, does not amount to a 
communication, for it is not the applicant’s duty to search the regis- 
ter. See Buckley, 9th Ed., p. 57. 

(20) Notice to agent of applicant — Effect. 

(a) Notice of allotment may be given to an agent of the applicant, authorized 
for receiving shares for him. Q.H. Levita’s case, 5 Ch. 489 ; Davies’ 
case, 41 L.J. 659 ; Fraser’s case. 19 W.R. 844 ; 24 L.T. 746 ; De 
Rozaz’ case, 20 L.T. 348 ; 21 L.T. 10 ; TFaiKs’s case, 4 Ch. 325 note. 
Robinson’s case, 4 Ch. 322; Barret’s case, 4 D.J. & S. 416. 0 

(i) An allottee who has authorized his agent to receive shares for him is bound 
by the acts of his agent {q). Cockney’s case, 26 Beav. 6 = 3 De. G. & J. 
170 ; Oeenre’s ease 3 Ch. 44. B 

(c) But a letter of acceptance posted neither to the applicant nor to his 
authorized agent is inefiectual. Hebbs’ case, 4 Eq. 9; see, also, 
Ward’s case, 10 Eq. 659; Wallis’s case, 4 Oh. 325 n ; iJobOTson.'s case, 

4 Ch. 330. Q 

(21) Burden of proving notice of allotment. 

The onus of proving notice of allotment is on the Company. Reidpaite’s case, 
11 Bq. 86 ; case, 20 L.T, 348 ; 21 L.T. 10, R 

(22) Acceptance communicated through post. 

(u) If the offer is made by a letter with a request express or implied, that the 
acceptance may be communicated through post, the contract is 
concluded as soon as the letter of acceptance is posted whether it 
reaches the applicant or not. Household Fire Insurance Co. v. Grant, 

4 Ex. Div. 216 ; Tbzwiscnd’s case, 13 Eq. 148. S 
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(b) Even where the offer is not made by post, an acceptance communicated 

through, post may conclude the contract and bind the applicant. 
Henthorn v. Eraser, 1892, 2 Oh. 27, 33; see, also. Burner v. Moore, 
1904, 1 Oh. 305. ' T 

(c) Where the circumstances are such that it must have been within the 

contemplation of the parties that according to the ordinary usages of 
mankind, the post might'be used as a means of communicating the 
' acceptance of an dfier, the , acceptance is complete as soon as it is 

posted. Per Lord Her ’schell m Hmthornv . Fraser, (1892) 2 Ch, 27, 33. 

• See, also, Bnmer v. JJfoore (1904), 1 Gh, 305. See, ’ also, Buckley, 
9th Ed., p. 58. ' U 

(c^) 'A person who' applies for shares in the usual form impliedly authorizes the 

Company to communicate the acceptance by post. (IMd) ; see, also, 

■ ' / ■ Harris' case, 7Gh. 587; HebVs case, 4 Eq, 9; TFhZZ’scase, 15 Eq. 18. Y 

' ‘ (e) “The logical proposition lying at the root of the cases must be that A 

. making the offer has impliedly contracted with B that so soon as B 

; • posts the acceptance the contract shall be complete, in other words, 

that the acceptance made by B in a defined way as distinguished from 
the acceptance communicated to A shall be effectual. Buckley, 9th 
. , Ed., p. 58. ' . W 

(23) Direct notice of allotment not necessary . 

{a) . To bind the allottee, it is not necessary that he should have direct notice 
of allotment. It is enough if ho comes to know the fact of allotment 
. he stands in a position as that he must have known, 

or acts in a manner inconsistent with ignorance. Bird’s case, 4 D.G. 
& S. 200 ; A.Lemtd's case, 3 Oh. Fletcher' s c(bse, 37 L.J. (Oh.) 49 = 

16 W.R. 76 ; Plimsoll's case, 21 L.T. 653 ; E. P. Oamniel (1894) 1 Oh. 

' • . . 528; OrateZej/’s case, 4 Oh. 322 ; AJ. P. Bri( 7 i 7 s, 1 Eq. 483 ; Bams’ case, 

! . 26 L.T. 050 = 41 L.J. (Oh.) 659; Richai'ds v. Home Insurance Asso- 

■ ' ciation, L.R. 6 C.P. 59; Pifom’s case, 4 Oh. Div. 744; (rormsen’s case, 

8 Ch. 507. Wheateroft’s case, 29 h.T. ] Land Ship2nng Colliery 

Oo., 18 L.T. 786 ; Empson’s case, 9 Eq. 597. See, also, Buckley, 9th 
Ed.ip. 57. X 

(b) Thus, a director of a Company who applied for additional shares in his own 

name was held bound by an allotment without direct notice. Bird’s 
case. See, also, A. Lenifft’s case, 3 Oh. 36 ; Fletcher's case, 37 L.J, 

' (Oh.) 49 = 16 W.R. 76. Y 

(c) So also was an allottee who, after the allotment, executed a transfer. 

Cmmley’s case, 4 Oh, 322. ■ ' Z 

(d) Also an allotment to an agent for a Company whore it is part of the arran- 

gement that the agent shall take shares. Davies' ctuse, 26 L.T. G50 = 
41 L.J. (Oh.) 659. See Buckley, p. 51. A 

(e) In Wheatcroft’s case, 29 L.T. 324, an auditor who neither applied nor 

’ received notice of allotment was held bound. B 

N.B. — Buckley doubts whether this case can stand with Hallmark’s case, 9 Gh. 

• t)iv. 329. See Buckley, 9th Ed., p, 57. 

N.B. — An auditor who swore that he did not look into the Company’s books or 
do anything more than help in making up the minute book was held 
not liable. Land Shipping Colliery Co., IS L.T. 796 ; Empson s case, 

9 Eq. 697. See, also, Buckley, 9th Ed., p. 57. 
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(24) Application for shares— Revocation of. 

(a) A proposal may be revoked at any time before the communication of its 
acceptance is complete against the proposer but not a, ftorwards. S. 5, 
Contract Act {IX of 1872). C 

(i) The communication of an acceptance is complete, as against the proposer, 
when it is put in course of transmission to him, so as to be out of 
the power of the acceptor. See S. ’4. {Ibid.) ) D 

(c) The applicant for shares rnay therefore prevent the conclusion of the con- 

tract by withdrawing at any time before. the allotment, or even after 
the allotment, before the notice of it is bommunicated to him or 
while the contract is still m/iere. See Ramsgate Hotel Go. v.Moiite- 
fiore, L.R. 1 Ex. 1091; Eebbs’ case, 4 Eq. 9 ; GledhilVs case, 7 Jur, 
(N.S.) 981 ; 3 D. E. & J. 713 ; Mile^s case, 4 .D.J. & S, 471 ; Cf. 
■jRifso’s case, 4 Oh. D. 774 ; Gold Co. of Southern India, (1880) W.N. 
198 ; Penteloio's case, 4 Oh. 178. . ® 

(25) Modes of revocation. 

(a) A proposal is revoked, 

(1) by the communication of notice of revocation by the proposer to the other 

party ; . . . 

(2) by the lapse of the time prescribed in such proposal for its acceptance, or 

if no time is so prescribed, by the lapse of a reasonable time without 
communication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition precedent to accept- 

ance ; 

(4) by the death or insanity of the proposer, if the fact of his death or insanity 

comes to the knowledge of the acceptor before acceptance ; S. 6, Ind. 
Contract Act (IX of 1872). ' F 

N.B.— As to revocation of offer by non-acceptance within a reasonable tiihe,} 
see Carmichael’s case, 17 Sim. 163, 166 ; E.P, Baily, 5 Eq. 428 ; 3 
Oh. 592; Gun’s case, 3 Oh. 40; Bitso’s case, 4 Oh. D. 774 ; Barns- 
gate Hotel Co, v. Montefwre, Ramsgate Hotel Go. v. Ooldsmid, L.R., 
1 Ex. 109 ; Mathew's case, 3 De. G. & Sm. 234, 

N.B.— If the applicant fixes a period within which acceptance should be made, 
the offer expires on the expiration of the period ; such an offer how- 
ever does not bind the offeror to keep it open for the prescribed 
period. It only amounts to an intimation to the offence that he can- 
not accept after the prescribed period. See Shejjherd & Cunningham’s 
Indian Contract Act, notes to S. 6 (2) . 

(5) An application for shares cannot be accepted after the Company has gone 

into liquidation, so as to make the applicant a contributory. 13 B. 
1(7). G 

. (c) The withdrawal of the offer may be oral. Natal Investment Co., Wilson’s 

ease, 20 L.T. 962 ; TrewKMi’s case, -1894, 3 Ch. 272. H 

(d) An offer may also be revoked by an act inconsistent with the continuance 

of the offer, done to the knowledge of the other party. Dickinson v. 
Dodds, 2 Oh. D. 463. • ' j 
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( 26 ) Reyocation of offei*, when complete. 

(а) The revocation of an offer is not complete until it is brought to the know- 

ledge of the person to whom the offer is made. The person making 

the offer must bo presumed to be continuously making the offer, until 

the fact of withdrawal is brought to the knowledge of the offeree. 
Ilenthorn V. Fraser, 1892 , 2 Ch. 27. 

(б) Hence though the offer may bo withdrawn before the letter of acceptance 

is posted, still if the offeree has no knowledge of the withdrawal till 
after the acceptance is posted, the withdrawal is ineffectual. See 
Byrne v. Van Tienhoven, 5 O.P.D. 344; Stevenson v. Me. Lean, ^ 
Q.B.D. 346; Sentlmrn v, J'mser, (1892), 2 Oh. 27. K 

N.B. — Under such circumstances, the burden of proving that the letter of 
withdrawal was received after the letter of acceptance was posted, 
lies on the Oompany. E.P. Jones, 1900, 1 Oh. 220. h 

(e) Where an offer for shares is accepted on behalf of the Company by an agent 
not authorized to do so, and the acceptance is ratified by the Com- 
pany, there is a binding contract, and any withdrawal of the offer 
between the date of the acceptance of the offer, and the date of ratifi- 
cation is inoperative, for the ratification of the acceptance relates back 
to the date of acceptance. Bolton Partners v. Lambert, 41 Oh. D. 
295. M 

(d) Similarly, where an allotment that was invalid because not made at a pro- 
per Board meeting, was subsequently confirmed at a proper Board 
meeting, the contract was held to be concluded in spite of a with- 
drawal of the offer by the applicant between the first and the second 
meetings. Portuguese Copper Mines, Badman's and Bosanquet’s 
. cases, 45 Oh. D. 16, following Bolton Palmers v. Lambert, 41 Oh. D. 
295. N 

( 27 ) Oiferby telegrara—Place of. 

An offer made by telegram must be treated as having been made at the place 
to which the telegram is directed, and if a reply by telegram is desir- 
ed, the reply must be treated as having been made at the office from 
which it is, despatched. Croionv. O’Conwor, 20 Q.B.D. 640, 642. 0 

( 28 ) Qualification shapes of Directors. 

{a) Unless the regulations of a Company require its directors to hold a speci- 
fied share qualification, a person appointed as a director need not 
hold any share in the Company. The Act does not make it obliga- 
tory on a director to hold shares. See Russell & Bayley, p. 57. P 
(6) Thus the directors of Companies governed by table A, in/m, need not hold 
any qualification shares. But a director of a Company adopting table 
A, of Soh. I, of the English Companies Act (1908), should hold at least 
one share for his qualification. See Art. 70, table A, Soh. I of the 
Consolidation Act (1908). Q 

R.B.— -By Art. 53 (table A), in/m, until directors are appointed; the subscri- 
bers of the memorandum of association shall be deemed to be direc- 
tor.?. 
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H.B. — Ss. 72 and 73 of the English Companies (Consolidation) Act, 1908, have 
introduced changes in the English law on the subject of share qualifi- 
cation of directors, These seotions aim at fixing directors with their 
qualification shares. The earlier cases on the subject have, therefore, 
under the present English law, become less important. The Indian 
Companies Act does not contain provisions corresponding to Ss. 72 and 
73 of the English Act, and it is submitted that the authority of the 
earlier English cases on the subject is not diminished for the decision 
of cases under the Indian Act. 

(c) Where the articles require that the qualification of a director shall be the 

holding of a certain number of shares, a person who accepts the post 
of a director and acts as such, shall be deemed to have entered into a 
contract with the Company that he will serve on the terms contained 
in the articles. See Isaac's case, 1892, 2 Oh. 138, 164, 166, 167. See, 
also, Bread Supply Association, 1893 W.N. 14 ; 62 L.J. (Ch.) 376; 68 
L.T. 484 ; Saltan v. New Beestan Co., (1899) 1 Oh. 775. S 

N.B. — Though the articles do not constitute an agreement between a director 
and the Company, still they are evidence of the terms of the contract 
between him and the Company. Salisbury Jone’s case, 1894, Oh. 3, 
p. 363 ; Molineaux v. London Insurance Co., 1902, 2 K.B. 589, 596. 

(d) Under the English law a person is incapable of being appointed director 

of a public Company by the articles, and shall not be named as 
a director of the Company in any prospectus or in any statement 
in lieu of prospectus filed by or on behalf of the Company, unless 
before the registration of the articles or publication of the prospectus, 
or the filing of the statement in lieu of prospectus as the case may be, 
he has by himself or by his agent authorized in writing, either signed 
the memorandum for a number of shares not less than his qualifica- 
tion (if any) or signed and filed with the registrar a contract in writing 
to take from the Company and pay for his qualification shares (if 
any). See S. 72, English Companies (Consolidation) Act, 1908. S 

(29) Qualification shares need not be purchased from the Company. 

A person who accepts the office of director does not thereby undertake to take 
the qualification shares from the Company ; he may get them in 
open market or from a friend within a reasonable time after the 
acceptance of the office. 13 B. 1. See, also, Karuth’s case, 20 Eq. 
506, 509 ; Hamley's case, 5 Ch. Div. 705, 707; Brown's case, 9 Ch. 
102; ilfiiZcr’s case, 3 Ch. D. 665. T 

N.B. — ^But under the English law a person appointed as a director by the 
articles,'or named as a director in any prospectus, or in a statement 
filed in lieu of prospectus, shall acquire the qualification shares (if 
any) from the Company. See S. 72 (I) (ii) of the Companies (Consoli- 
dation) Act, 1903. 

(30) Director need not pay for qualification shares. 

It is not necessary, that qualification shares should he paid for by the qualify- 
ing director. 13 B. 1 (6). U 
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(31) Period within which qualification should be acquired. 

(а) There is an implied contract that a director will acquire the qualification 

within the period, if any, prescribed by the articles in this behalf, or 
if no such period is prescribed within a reasonable time after his 
appointment, and before he acts as director. See J3-rown’s case, 9 Oh. 
102 ; Forbe's case, 8 Gh. 768, 774 ; Carling's ease, 1 Oh. Div. 115. ¥ 

(б) “ Where the qualification is not indispensable to election, the director has 

a reasonable time for acquiring the qualification either from the 
Gompany, or anybody else, but he must acquire it before ho acts. 
Although he may abstain from acting for a reasonable time, still if he 
abstains from acting for a very long time, he, is liable ; he is equally 
liable if he acts— the time ceases to run when he acts,” Fev Jessel M. 
R. in Miller's case, 3 Oh. D. p. 665, W 

N.B, — But in the case of a Gompany that has not commenced business, the rea- 
' sonable time within which a director may acquire his qualification 

• will continue to run. See Hewitt's case (1884) 25 Gh. D. 283 ; re Issac 
Co., Hutchinson's case, (1895) 1 Gh. at p. 235; Lord Incligum’ s case, 
8 Oh. 28, 85. 

(c) Mere acceptance of office will not create liability. KarutWs case, 20 Eq. 

506 ; Wheal Baller<iGonsols, 38 Gh, D, 42 ; Onsloio's case, W,N. (1887) 
p. 79 ; P. Oammell, (1894) 2 Gh. 392. X 

(d) Under the English law every director who is by the regulations of a 

Company required to hold a specified share qualification, and who is 
not already qualified, should obtain his qualification, within two 
months after his appointment or such shorter time as may be fixed 
by the regulations. See The English Companies (Consolidation) Act, 
1908, S. 73 (1). ¥ 

(32) Director acting without qualification, effect of. 

(a) If a director continues to act without acquiring the qualification, then, on 

the expiration of the period within which the qualification is to be 
acquired, it will be inferred that ho has made an offer to the Company 
for an allotment of as many shares as may be necessary to make up 
his qualification, Salisbury Jane's case, (1894) 3 Gh, 356 ; Onslow's 
case (1888), 67 L.J. Gh. 338'. Z 

(b) He .shall not bo deemed to have made any such offer, if ha has resigned 

his post before the expiration of such period. {Ibid.) A 

(c) If he has alre.ady got some shares his offer will be limited to as many 

shares as may be necessary to complete the qualification. Duke’.s 
case, (1875) 3 Gh. D. 620; Miller’s case, (1876) 3 Gh. D, 661, 667, B 

(d) But until the offer is accepted by the Company and the acceptance is com- 

municated to him, he will not be liable as a member in respect of 
tho-se shares. 2’oi/iilZ’s case, (1865) J Gh. 85 ; Pa; parfe Cammell (1894) 
2 Oh. 302 ; Wheal Buller Gonsols (1888) 38 Oh. D. 42. Hutchinson's 
case, 1895, 1 Gh. 226. C 

(e) If the name of the director is placed on the register of members, this would 

constitute a sufficient notice to him that his offer has been accepted. 
Pa: pfljde Oammell (1894) 2 Oh. 262, ■ D 
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(f) “ If in the ordinary course of the husinessof the Company he is registered in 
their hooks as a share-holder, the agreement which the man enters into 
by becoming a director to take the qualification is a sufficient authority 
for the registration, and therefore he is a duly registered share-holder 
' whether he knew of the registration or not. HrojOTi’s case, 9 Oh. 102, 

' as explained by Jessel M.R. in lfiZ?er’s ease. 3 Oh. D. 661, 665. E 

. (g) But in order that a director maybe held liable in respect of shares regis- 

• tered in his name without his actual knowledge, it must be shown 
that he was acting as a director at a time when he could not so act 
without possessing the qualification. Ex parte Oammell (1894) 2 
Oh. 262. ■ P 

(h) But in the case of a Company whose regulations do not provide for share 

qualification, a pjerson shall not, by the mere fact that he acts as 
■ director be deemed to have notice of an allotment in consequence of 
his name being entered in the register of members. A director will 
. not be presumed to have knowledge of all the entries in the Company’s 

books. See Hallmark's case. Oh. Div. 329. G 

(i) A director who acts without qualification is not guilty of misfeasance with- 

in the meaning of S. 214, infra, Coventry and Dixon's case, 14 Oh. 
Div. 660. H 

(;■) Under cthe English law if a director does not obtain the qualification with- 
in the prescribed period, or ceases, at any time after the expiration of 
such period, to hold his qualification, his directorship is vacated, and 
he is incapable of being re-appointed as director until he has obtained 

■ ' his qualification. (Ibid.) S. 73 (2). I 

{k) Moreover an unqualified person who continues to act as a director after 
the expiration of the period fixed for acquiring the qualification, 

■ ' shall under the English law, be liable to a fine of £5 for every day 

between the expiration of the said period and the last day on which 
it is proved that ha acted'as a director. {Ibid,) S. 73 (3). J 

(33) Liability of director without actual allotment. 

(a) If the articles contain a provision to the efiect that a director who has not 
otherwise"acquired his qualification within a specified period ‘‘shall 
, be deemed to have agreed to take the shares from the Company and 

the same shall forthwith be allotted to him accordingly,” the director 
becomes liable as a member in respect of those shares immediately 
' on the expiration of the period, whether or not the Company makes 

any allotment, and whether or not his name is entered in the regis- 
ter of members ; and if the Company goes into liquidation after the 
prescribed period, his name c,an be placed on the list of contributories. 
Isaac’s case (1892) 2 Oh. 158 ; Salton v. New Beeston Cycle Co. , (1899) 
1 Ch. 775. ' K 

{b) His liability is not affected by the fact that having accepted the office of 
the director, he did not act as such. Hercynia Copper Co. (1894) 2 Ch. 
403; OarZiwg’s case, (1876) 1 Ch. D. 115. L 

(c) But even in such a case, if he resigns within the period within which he 
is to acquire the qualification, he would not be liable. S'nfebitn/ tJone’s 
case (1894) 3 Ch. 356. M 
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(34} Appointment of directors without qualification, when Yoid. 

{a) If. under the articles, the acquisition of the qualification shares, is a con- 
dition precedent to the appointment of a person as a director, the ap- 
pointment of a person who has not got the qualification is a nullity, 
and he shall not, by the fact of his acting as director, he deemed to 
have ofiered to take the requisite shares from the Company. See 
HamUy's case, (1877) 5 Gh. D. 705 ; Barher’soase, (1877) 6 Ob. D. 963; 
Jenner^s case. (1878) 7 Gh.D.132 ; Coventry and Dixon's case, (1880) 14 
Ch. D. 660 ; Wheal Buller Consols (1888) 38 Gh. D. 45. N 

(6) A person who is disqualified at the time of his election from being a 
director, cannot be held liable in respect of qualification shares. 
Barter’s case, 5 Ch. D. 963, 0 

“ Thus if the articles provide that no person shall be “ eligible ” as a director, 
unless he holds so many shares, the holding of the requisite number 
of shares is a condition precedent to election and the appointment as 
director, of a person who has not acquired the qualification is void. 
Barton's case, (1877) 5 Ch.D. 963 ; Jenner’s case, (1878) 7 Oh.D, 132. 0-1 

N.B. — But such a provision is applicable only to directors elected, and not to 
directors appointed by the articles, who do not require election. 
Stoch’s case, 4 D.J. & S. 426 •, Forte's case, 8 Oh. 768 ; Watford's case, 
20 L.T. 74. 

(35) Liability in respect of quaiification shares. 

(fl) If shares have been allotted to a director for his qualification after he has 
become liable to accept them from the Company, his liability in res- 
pect of those shares will not cease by his accepting the same number 
of shares from third parties. Tlfracomhe Bailway Co. v. Nash, 22 Ii. 
T. 209 ; Lord IncMguin’s case, (1891) 3 Oh. 28;' Salton v. Neio Beeston 
Cycle Co., (1899) 1 Oh. 775. ■ P 

(6) The acceptance of the office of director “,is most material in determining 
whether a man shall or shall not be permitted to repudiate, as un- 
authorized by himself, the registration of shares which, in the ordi- 
nary course of the business of the Company, have actually been 
placed in his name, .and which were needful for his qualification. ” 
See Brown’s case, 9 Ch. 102, 107 ; see, also, Molineaux v. London 
Biswanco Co., (1902) 2 K.B. 589. Q 

(c) A director cannot by an invalid surrender of his qualification shares be re- 
lieved of his liability as a member, though shares bearing the same 
number are subsequently allotted by the Company to others, provided 
there are sufficient shares unissued to provide for the number allotted 
to the Director. Bord Walls Goarf’s ctise (1899) 7 Mans. 235. R 

(36) Director holding qualification shares “in his own right, ’’ — Meaning of. 

(a) If the articles require that a director should hold the qualification 
shares “ in his own right, ’’ this only moans that he should not hold 
them in a representative capacity, e.g., as an executor of a deceased 
share-holder or a trustee in bankruptcy. But this does not prevents 
him from holding them as a trustee or mortgagee. The Company is 
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not required to go behind the register fco ascertain whether the regisr- 
, , tered owner is the beneficial owner. Per Jessel M.R. in Pulbroolc v. 

PicJimond Minin// Co, 9 Oh, D. 610; see, also, Cooper V. Grij^ji, 1892 

* .. 1 QiB. 74.0. (But see the opinion of Bindley L.J. co?iira in Pulbrooh 

■ ' ' ' V. Richmond.). S 

N.B.— The holder “must be a person who holds in such a way that the 

* Company can safely deal with him in respect of his shares, whatever 
his interest may be in the shares.” Sutton v. English Colonial 
Produce Co., (1902) 2 Ch. 502. 

{h) If the Company knows the holder to be a bankrupt, or if it has actually 
entered in the register that the holder is an executor or liquidator, 
the shares will not form a qualification. (Ibid.) Qee, also, Boschoclf 
Co. V. Pnke, (1906) 1 Gh. 148, T 

(8 ) Effect of altering qualification clause in the articles, 

(а) If the articles are altered, and a clause is introduced to the effect, that the 

“ future qualification ” of a director shall be the holding of so many 
shares, this does not apply to existing directors. Lord Claude 
Hamilion's case, 8 Ch. 54S, U 

(б) But it is possible to alter the articles in such a way as to require qualifi- 

cation from even existing directors. See Currie's case, 3 D.J.S. 367 ; 
Esparto Trading Co., 12 Oh. B. 191. Y 

(38) Allotment of more shares than those necessary for qualification. 

(a) A director need not take the qualification shares in addition to those which 

he has acquired independently. Miller's case, 3 Ch. D, 661, 667; 
Duhe's case, 1 Ch. D. 620. W 

(b) Thus, if a director who has subscribed the memorandum of association 

for the qualification shares, subsequently applies for a larger number 
of shares, and these are allotted to him, the shares thus allotted 
would include the qualification shares, and it is not necessary that 

■ he should take the qualification shares in addition to those thus 

allotted. (Ibid.) X 

(g) In Fowler’s case, 14 Eq. 316, it was held that a director who applied for 
newsharesinignoranceof allotment of qualification shares, was liable 

, for both. Y 

N.B. — -But this case was doubted in Duke’s case, 1 Oh. D, G20. 

* (39) Shares acquired in breach of trust, whether a sufficient qualification. 

Shares acquired by a director secretly from a promoter in broach of trust, 
' ■ would suffice to form his qualification ; though this mode of acquiring 
shares is highly improper and amounts to a misfeasance within 
S. 211, mfra. See (7arZin//’s ease, 1 Oh. D. 115 ; Hercynia Gopher Co, 
(1894) 2 Ch. 403 ; and Co., (1903) 2 Ch. 254. 55 

(40) Joint holding of shares, sufficiency of, 

(a) The condition as to qualification would be satisfied by holding the requisite 

■ number of shares jointly with, some other person. Dunster’s onso, 

(1894) 3 Ch. 478. A 

' (6) Hence an allotment to a firm of which the director is a mein ber is a 

'b • sufficient qualification. (Ibid.) , B 
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(41) Shapes heid in trust, sufficiency of. 

’ Shares that are held by a director in trust for another person, and in which 
the director has no beneficial interest would form a suffioiont qualifi- 
cation. Glory Baper Mills, Dunster's cane, (1894), 8Gh, 403. C 

(42) Mortgage of qualification shares— Effect of. 

■ A director can, without losing his directorship, mortgage his qualification 
shares. Cmnniiiiff v. Prescott, 2 Y. & 0. (Ex) 488 ; see, also, E.P. 
Masterman, 4 D. & Oh. 751 ; 2 M. & Ayr. 209- B. P. Littlodale 6 
D.M. &G. 714, 728. D 

(48) Share warrants — No qualification. 

The possession of share warrants does not amount to the possession of quali- 
fication shares. See S. 33, swpm. ( E 

(44) Liability of mortgagee as member. 

■ (ft) A person who takes a tra.u.sfGr by way of mortgage is like a trustee, per- 
sonally liable as a .share-holder. [Veilcor Slicim's case, 8 Oh. 831 ; 
Royal Bank of India's^ case, 7 Eq. 91 ; 4 Oh. 252 ; Addison’s case, 6 


Oh. 294. p 

(b) As between himself and the Oouipauy, the mortgagee is the owner of the 

shares. See Buckley 9th Ed., p. 04. G 

(c) The same rule holds whether the mortgagee is merely a transferee from a 

share-holder, or arises upon a loan made to tho Company itself. See 
Addison’s case, 5 Oh, 294. H 

(d) An equitable mortgagee of shares is in the position of a cesttti que trust, and 

is not liable. See Buckley 9th Ed., p. 366. I 


(46) Executor of a deceased member, liability of. 

(a) An executor who applies for a transfer of slmres standing in tho name 

of the testator, into his own name, is to all intents a member of the 
Company, and is personally liable in respect of those shares. Buchan’s 
case, 4 A.G. 549. J 

(b) A Company cannot transfer shares into tho name of executors personally, 

unless there is a distinct and intelligent request by the latter. (Ibid,) K 

(c) Mere acceptance of dividends in their representative character, would not 

amount to a request. E.X. Bulmer, 33 Beav. 436; Exp, Goicrth- 
white, 3 M. & G. 187 ; Exp. Armstrong, 1 Deg, & S, 566. L 

> [d) Executors who apply for new shares, after the testator’s death, would be 

• personally liable, though tho shares have been offered to and aecopted 

by them in their representative character. Eeamside and Dean’s 
case ?, Dobson’s ease, 1 Oh. 231 ; Jackson v. Turquand, L.E. 4 H.L. 
, 305 ; Duff’s Executor's case, 32 Oh. D. 301 ; Spencer’s case, 17 

Beav. 203 ; Mallorie's case, 2 Oh- 181. jg 

: (e) Executors who incur a personal liability are entitled to indemnity against 

the estate. Duff’s Executor’s case, 32 Ch. D. 301, 309. N 
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(46) Contract for shares, specific performance of. 

(a) An agreement to take shares or to allot shares may be specifically enforced. 

Odessa Oo. V. MendleZ, (1878), 8 G.D. 235. 0 

(&) But if the entire share capital has been allotted, and there are no shares 
available for allotment, a suit for speoiflc performance does not lie ; 
the only remedy is in damages. . v. MZso^j., (1866), 2 Oh. 

■77. ; 'P. 

(47) 1 person who has agreed to become a member cannot repudiate after wind- 
■ ingup.. • 

.. .. (a) A person who has agreed to become a member cannot, after the commence- 

J .rnent of the winding up, be relieved of the contract into which ho has 

■ de/acio entered, whatever be the circumstances which induced him to 

, enter into the agreement, GhalWs case, 6 Oh. 266. See Buckley, 
9thEd.,p.69. Q 

(h) He cannot escape liability on the ground that he has been induced to 
become a member through fraud or misrepresentation, unless he has, 

. . before the , commencement of winding up, avoided the contract or 

taken some steps equivalent to it. Oakes v. Turquand, L.R. 2 H.L. 
325 ; Exp. Storey, 62 L.T. 791 ; Houldsworth v. City of . Glasgow 
Bank, 5 A.O. 317; East Broken Hill v. Mallaby-Deehy, 11 T.L.R. 

\ London Suburban Bank, 16 Eq_. 'HH. R 

(o) Fraud of Company does not entitle a share-holder to repudiate shares to 
the prejudice of creditors. Ilendcrsoyi v . British Boyal Bank, 1 Ei, So 
] B.356. S 

id) After winding up, a share-holder has no right to rescind the contract ; his 
remedy is only against the persons through whose .misrepresentation 
he was induced to take shares. See .Bjndcre, 8th Ed.,, p. 191 ; Buckley, 
/ . . _ 9th Ed., p. 69. . . T 

(e) The rule that a person who ■ has agreed to become a member cannot 
repudiate after winding up, applies only where the contract to take 
shares is voidable, not void, Emden, 8th Ed., p. 191, U 

• ‘ • if) Thus whore a person offers for shares in a Company under a mistake induced 

by the officers of that Company as to its identity with another Com- 
pany in which the applicant wanted to take shares, no contract is 
concluded by the acceptance of the offer, and the applicant may 
; , escape liability even after winding up. Baillie’s case, (1898) 1 Oh, 

110.: Y 

ig) Similarly, if a person who agrees to take paid up shares at a discount, and 
whose name is not entered in the register of the Company, cannot en- 
force the contract, he cannot on a winding up be made a contributory, 
Macdonald Sons and Go., (1894) 1 Oh. 89 ; Arnot's case, SO'C.D. 732, 
Sarnett’saase,18Eq. 507, cited in Emden' s Windiyzg up of Companies 
8th Ed., p. 187. W 

(7j) But if his name is entered on the register, ha can, while the Company is a 
going concern, repudiate the shares, unless - he has aaseuted to the 
liability imposed by the holding of such shares, or has entered into 
■ some new agreement to keep them. Addlestono Linoleum Co., 37 0, 

■ ^ ^ ^ D 191; Exp.’ Sandy^s G.D, 98 ; ;Eddystone Marine Tnsur, Go. 

. _ (1893) 3 Gh. 9 ; Oakesy. Turquand, L.R. 2 H.L,. 3,25. X 
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{i) But he cannot escape liability after winding up. Ilouldsworih v. City of 
Oldsyow Jianh, 5 A.C. 317 ; Addlestone Linoleum Go., 37 O.D. 191. Y 

N.B.— -Even whore the contract is void a share-holder may, by delay and 
acquiescence, debar himself of his right. Exp. Sandyfi, 4-2 Gh. 1). 
98 ; Wynne’s Case, 8 Ch. 1002, cited in Etnden's Winding-^lp of 
, , ,, Companies, p. 193. , 

(48) Repudiation before winding-up. 

(«) If, before winding-up, an allottee, who by reason of misrepresentation ‘ is 
in a position to repudi.ate, effectually repudiates the shares, and the 
directors acquiesce, he cannot be made a contributory, BZa/ce’s case, 
34 Beav. 639 = 12 L.T. 43. Bell’s case, 22 Beav. 35. Z 

(6) Thus a person who takes share in a Company under the influence of fraud 
, and misrepresentation for which the Company is responsible is en- 

I titled to repudiate the shares. But he must exercise the right with- 

in a reasonable time after he becomes aware of the fraud and misre- 
presentation. Otherv/iso ho will not bo relieved of his liability as a 
member in respect of those shares, 72 P.R. 1891. See, also, 2 Ind. 
Jur. N.S. 296. A 

(c) A person who had been induced by the misrepresentations of the directors 

in a prospectus, to take shares in a Company, was held entitled to 
have his contract to take shares set aside. 2 Ind. Jur. N.S. 296. B 

(d) The prospectus, although issued by the promoters before the formation of 

a Company, is the basis of the contract between the Company and a 
share-holder for the allotment of the shares, and if the misstatements 
therein alleged wore relied on by him, and wore material to the con- 
tract, he would be entitled to rescind the contract and repudiate the 
shares in the absence of laches or conduct on his part which would 
deprive him of that right. Karbery’s case, L.R. (1897) Ch. D, 1, 
folloiued in 4 C.W-N. 369. G 

- Qiicsre i — Whether a person can escape liability for calls, on the ground that 
ho was induced to take shares through a misrepresentation made by 
oue B, as an agent of a Company not then in existence, 4 C.W.N, 
369. ' C-1 

(c) A share-holder can repudiate his shares where there is a variation between 
the prospectus, and the articles of association, provided he acts prom- 
ptly. Qoldsniid’s case, 16 Beav. 262 ; case, 16 Beav. 383: 

Merionethshire Slate Co,, etc. 3 Jur. N.S. 460 ; Webster's case, 2 Eq. 
741 ; Stewart’s case, 1 Oh. 574 ; Ship’s case, 2 De.’G.J. & S, 544 ; 
Doxonesv. Ship, L.E. 3H.L. 3i3 Baiteij's onse, 3 Oh, 592. D 

if) But a shareholder cannot escape liability on the ground that the objects of 
' the Company as formed are materially different from those as pro- 

jected, or that there is a discrepancy between the prospectus, and the 
memorandum, if he has kept his shares without taking steps, within 
a reasonable time after the formation of the Company to ascertain 
its objects as formed. Peel’s oase^ 2 Oh. 674; Laxvrence’s case, 
2 Oh. 412 ; Wilkinson’s case, 2 Ch. 537 ; Oalces V. Titrquand, L.B. 
. ■ ^'^2 H.Ij. 325 ; Domtes v. Ship, 'L.'B. 3 H.L. -343; Stewart’s case, 

1 Oh. 574, cited in Emden's Winding-up of Ooxnpaxiies, 8th Ed., 
p. 191. ^ E 
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H.B. — A person who applies for shares in a Company relying on a prospectus, 
must be deemed to harve become aware of any variation between the 
prospectus and the memorandum at the earliest practicable time. 

. ' ■ , , . Peel’s case, 2 Oh, 674. 

{<?} If an agreement to take shares has not been acted upon within a reasonable 
time, either party may decline to carry it out. Exp. London Bank 
. ’ ■ of Scotland, .12 Bq. 28; Mackensio’s case, (Eur. Arb,), L.T. 411 = 

, „ 18 Sol. 1 223. F 

(/{) But not if the- applicant is a subscriber of the memorandum . LevicVs 
- ease, 40 L.J. Oh. 180 ; iSi(2»C7/’5 case, 13 Eq. 228 ; Pool/s’s case, W. 

- -' N. (1868) 270. . 0 

(49) Promoters fraudulently inducing the public to take shares, liability pf* 

(n) Promoters who have, by misrepresentation that certain portion of the 
capital has been subscribed, induced people to subscribe for shares, 
render themselves liable in respect of the balance that has not been 
subscribed for by other persons, (o) Moore and Beta Torre's case, 18 
Eq. 661. ' ■ H 

(b) A more statement in the prospectus,' by the directors, of an intention to' 

■ take a certain number of shares, does not render them -liable as 
members in respect of those shares. Moore Brothers^ (1899) 1 Oh. 
627. I 

(bo) Alteration of memorandum after application— Effect of. 
i (a) An alteration after application, in the memorandum of association, by 

increasing the value of the shares will not bind the allottee having 
no notice of the alteration, Qustard's case, 8 Eq. 438. J 

, (6) Where a person applied for shares the nominal value of each of which as 

, stated in .the memorandum was £20, but before allotment, the 
value was raised to £.40 by a special resolution which was not 
registered, and the allottee had no notice of the resolution until a 
year after he had transferred the shares, held that the allottee was 
bound only by the original contract to take shares of £.20 each. 

■ Qustard's case, 8 Eq. 438, cited in Buckley on Companies, 9th Ed., 

at p, 63, K 

(51) Taking unpaid shares under mistake — Effect. ) 

(a) A person who accepts unpaid shares believing under a mistake of law or of 

fact, that they are paid-up shares would not be relieved from liability. 

V See Dsjii’s case, 8 Oh. 765 ; Railway Tables Go., E.P.. Saiidays, 42 

. Oh. Div. 98 ; CZeZand’scase, 14 Eq. 387 ; Disderi d Co., 11 Eg. 242 ; 
E.P. Daniell, 23 Beav. 568 = 1 De G. & J. 372 ; Nickoll's case, 24 
Beav. 639 ; Be Einance Co,, 19 L.T. 273 ; Imperial Silver Quarries 
Co., IQ W.B. 1220; Muir V. Glasgoii) Bank, i L.G. 337. ' L 

lb) Nor is his liability afieeted by the fact that he took the shares in a repre- 
sentative character, e.p,, as an executor or trustee. Spencer's case, 
17 Beav. 203 ; Eearnside and Beafi’s case, Dobson’s caso, 1 Gh. 231 ; 
Sculthorpe V. Tipper, 13 Eq. 232; Duff's Executor's case, 32 Oh. 

. : ' Div., 301 ; Hoare’s Wj&e, 2 7, & H, 229 ; Sheriff v. Butler, 14 W.R. 

; , 629 ; 12 Jur. (N.S.) 329 ; 14L.T. 510 ; AZexander’s, case, (Alii. Arli.) 

15 Sol. J. 788. . . .. .. M 
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(52) Cancellation of allotment— When valid. , , , 

(a) The allottee would bo relieved if the agreement to take shares has been 
cancelled, even though the memorandum of association has been 
signed. TufnelVs oa.se, ‘29 Oh,. D. 421 ; C/. Adam's case, 13 Eq. 

' 474 ; SiielVs case, 5 Ch. 22. ' .j H 

' (5) But. the allottee will not be relieved if the directors have no power of canceh 

. . , . lation :; Sidnfi2/’s case, 139, 228 ; HhZl’s case,'5.0h. 707 ; Argyll Coal 

d- Co., SiL.T. 233; Adam’s case, 13 Eq. 474 ; Londo?i Coal Co., 5 
■ • Oh. D. 525 ; Duff's ISxecutor’s case, 32 Ch. Div. 301 ; HenUij's case, 

(1878) W.N. 133 ; TFalZscowi’s case, (1899) W.N. 258 — 7 Manson 
' 235; Fletcher’s case, 37 L.J. (Oh.) 49=16 W.N. 75=17 L.T, 

136. Cj 

(c) A cancellation by a director of the liability of a subscriber in respect of 'his 
shares, without the sanction of any meeting, of the directors, is 
invalid. In spite of the cancellation the subscriber continues to bo 
a member, and in the event of a winding-up, is liable as a contributory. 
7 Bom.L.E. 291. See, also, 20 B. 654. P 

(53) Application in another’s name. ^ 

(а) An allotment to a person who has applied for shares in the name of a ficti- 

tious person or who has used another person’s name in taking 
shares for himself, will render the allottee liable as if he has taken 
the shares in his own name. Pugh and Sharman’s case, 13 Eq,., 666 .; 
Saviguy's case, (1899) W.N. 2 = 5 Manson, 366. See, also,’ 

Little, 17 W.E. 461. ' . ( . ; Q 

(б) But if A does not contract w'ith the Company under an alias, but takes 

shares in the name of B with B’a consent, as trustee for A, A is not 
liable as a contributory. National Banlc of Wales, Nussey’s oase, 
(1907) 1 Oh, 682; cited in Buckley’s Companies, 9th Ed., at 
. .. p. 65. R 

(c) If A applies for shares for B, and shares arc allotted to and registered in 

the name of B, who knew nothing of the matter and in noway 

■ represented himself as a share-holder, neither A nor B is a member, 

t Coventry’s case, (1891) 1 Ch. 202, cited in Bussel aiid Bayley, 3rd 

■ Ed., p. 55. See, also, Bweitte?/, 9th Ed., p, 66. ■ S 

(d) But in such a case A would be liable in damages to the Company ’and ibho: 

measure of such damages will be the par dalue of the shams. National 
Coffee Palace Go., 24 Ch. Div. 367. 

' {e) If a applies for shares in B’s name without B’a consent, but the Company 
: accepts B as the sharo-holdor, A is notjiable. London, Bombay, &,c., 

18 Oh, D. 681. T 

(54) Application by an agent. ; , 

(ct) An application by an agent authorized by his principal to take shares in 
his (principal’s) name, will hind the principal. Bumf’s case, 2 Dr. & 
Sm. 415= 3 D.J. & S. 30=13 W. R. 541. U 

(6) The principal is also bound, if he^dopts an unauthorised application of the 
agent. G.H. Levita’s case, b Gh. 439. , ^ ^ ^ ¥ 

(c) But the agent would be liablo.if he applies without thq principal’s consent, 
and the principal repudiates the. shares before winding-up. Patent 
File Co., Exp. White, 16 L.T, 276. . , _ . . . . W 
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(d) Tlie agent, however, would not be bound in snob a ease by an authorised 
, application it neither he nor the Company intended that there should 

i , be a contract, Oouewfry’s case, (1891) 1 Ch, 202. X 

(c) An agent who applies for shares in' his own name, without disclosing that 
* he acts as agent is liable as if he has taken the shares for himself. 

Bird’s case, 4 D.J. & S. 200. Y 

(/) Where an agent by mistake applies for shares in a Company not authori- 
zed by his principals and an allotment is made, the principal is not 
liable. B.P. Panmure, 24 Oh. D. 367. Z 

ig) But the agent would be liable in damages to the Company for misrepre- 
sentation of his authority. (Ibid,) A 

N,B. — A person appointed as an agent by letter has no authority to act as agent 
until the receipt of the letter. Cowan v. O’Connor, 20 Q.B.D, 640, 
642. 

(55) Application for shares in the name of a disabled person. 

(a) If a person applies for shares in the name of a person under disability, the 

applicant is personally liable. Pugh & Sharman's case, 13 Eq. 566 ; 

' Beanetep’s case, 1 De. G. & S. 550. See, also, Oonentrp’s case, (1891) 

1 Oh. 202. ' ' B 

(b) ^yhere a father purchased shares, and signed the transfer in the name of 

< his infant son, and the son’s name was put on the register, the father 

. was held liable. Richardson’s case, 19 Eq. 589 ; Manley’s case, 2 
Meg. 74, cited in Buckley, 9th Ed., p. 66. C 

(c) So also where a father applied for shares in the name of his infant son, can- 

celling the fact of his infancy, and the allotment to the son was 
completed, the father was held liable as a contributory. Reaveley’s 
case, 1 De G & Sm. 530. D 

(d) But the father would not be liable, if the Company knowing the circum- 

stances, repudiate the transaction, and the contract is left incomplete, 
IfacczaeZZ’s case, 24 Beav. 321. iE 

■ ' (e) But though the father may not be liable as a contributory, he may in 

such a case if he he a director, be rondered liable in damages, in the 
winding up, for the amount of calls which cannot be enforced against 
the infant shareholder. E,P. Wilson, Re Crenver Go., .8 Oh. 45. P 

(56) Signing a proxy — How far evidence of membership. 

(а) An alleged share-holder who has signed a proxy may thereby, as between 

, himself and the creditors of the Company, be precluded from denying 

■ his membership. Lawgar’s case, 18 L.T. 67 = 37 L.J. (Oh.) 292 ; see, 

, also, Bridge’s case, 9 Eq. 74 = 5 Oh. 305; Dixon v. Evans, 6 Oh. 79 

=L.E. 6 H.L. 666, ei/ed in Buckley, 9th Ed., p. 57. G 

(б) But such signature may not as between him and the Company be conclu- 

sive evidence of membership. Mcllwraith v. Dublin Trunk Railway 
Co., 7 Oh. 134 (140). H 

(c) The signature of a proxy may, in an action for calls, preclude a transferee 

■ from questioning the validity of the transfer. See Sheffield Raihvay 
Co.v, PPoodeoZc, 7 'M, & W; 574, cifed in Buckley, 9th Ed., p. 58. I 
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(57} Stamp duty on letter of allotment. 

A letter of allotment of stares in a Company stould bear a stamp of one anna. 
See The Indian Stamp Act (11 of 1899), Set. I, Art., 3G. »! 

(58) Suit for calls— Limitation. ■ ' 

A suit against a share-boMer to enforce liability in re.spect of his shares is not 
barred by limitation if brought within three years since the date when 
his name was inscribed in the register of inombers as the holder of 
such shares. 17 B. 472 (474). K 

(59) Agreement to place shares. 

• An agreement “to place shares” in the market is not the same .as an agreement 
to take shares, and a person who enters into such an agreement is not 
liable as a member, though be may be liable in dam,ages for non-per- 
formance of his agreement. (?omso7i’s case, 8 Oh. 507. See Buok- 
' ■ ley 9th Ed., p. 66. L 

(60) Purchase by a Company of its own shares, iiiYalid, 

A Ooinpny limited by shares cannot purchase its own shares even under a power 
in this behalf expressly conferred by articles and the memorandum 
of association, ifjx'wor v. IFit/weoj’t/i, 12 A.O. 409 (437). M 

56. Any transfer of the share or other interest of a deceased 
member of the Company under this Act made 

Transfer by per- Py Mg personal representative i shall, uotwith- 
sonal represent- , 

ativo. standing such personal representative may not 

himself be a member, be of the same validity as 
if he had been a member at the time of the execution of the instru- 
ment of transfer. 

(Notes). 

1.—** Any transfer — his personal representative.^’ 

(1) Coppesponding English Law- 

This section corresponds to S. 29 of the English Oompanios (Consolidation) 
Act, 1908. M-1 

(2) Personal representative. 

(а) The personal representative referred to in the section must be one who has 

been duly constituted by the law of the country in which the company 
is registered. Sec New Eor/iJ LVewmes v. A.6'. (1899) A.G, 62, 70; 
71, cited in Buckley, 9th Ed., p. 82. See, also, Russsell & Bayloy, 3rd 
Ed„ p. 300. N 

(б) Where a share-holder in a company registered in England, was domiciled 

in America and on his death, the company, transferred his shares into 
. ' ’ the names of his American executors who had not taken probate in 

England, and paid dividends to them, fteZd!, this act constituted the 
company executors de sent tort and made them chargeable with probate 
1 ■ duty. {Ibid.) 0 

' (c) Messrs Russel & Bailey state that this case bears strongly on cases that 

r ; ■ frequently arise in India and suggest that the only safe coqr.'^c open to 

the companies is to insist on the production of an Indian Probate. 
See Russell & Bayley, 3rd Ed., p. 300. P 
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“ Any transfer. . ..bis personal representative ”~-{Coniinued). 

(3) Transfer by personal representative without being registered as share-holder. 

Upon the death of the sole holder of shares, the title to his shares devolves 
upon Jiis legal personal representatives, who may, subject to any pro- 
visions in the articles of association, transfer his shares without being 
registered as shareholders. See Halsbury’s Laws of England, VoL 
V, p. 196. See, also. Schedule I, Table A, Ati. li, infra, Buchmi’s 
case, 4 App. Gas. 549, 588. Q 

(4) Notice of member’s death to be given by his personal representative. 

It is the duty of the personal representatives to give notice of the member’s 
death as soon as possible. New Zealand Gold Extraction Co. {New - 
bery-Vantin Process) v. Peacock, (1894) 1 Q.B. 622, 632, C.A. R 


(5) Right of legal representative to have the shares registered in his name. 

{a) The legal personal representative of a deceased share-holder, may, if he 
likes, have the shares transferred to and registered in his own name. 
But the Court must be satisfied that the transfer has been authorized 
by !X distinct and intelligent request on the part of the legal represen- 
tative that the shares should be dealt with in this way. Buchan's 
case, 4 App. Gas. 549, 588; cited in Russell & Bayley, 3rd Ed., 
p. 299. ” S 


(b) A notification by a person that he is an e.vecuior does not authorize the 

company to have the shares registered in his name. {Ibid.) T 

(c) Where executors claim under articles to be registered as members, the 

company cannot state on the register that they are executors. Re 
Saunders {T.H) tC Co., Ltd., (1908) 1 Gh. 415. U 


(6) Transfer by one of several executors— Effect. 

(а) In companies governed by this Act, one of two executors who have been 

noted as executors, but in whose names the shares have not been 
registered, may, subject to the regulations, make a valid transfer. 
Barton v. North Staffs Railway Co., 38 Ch. D. 45S. Y 

(б) But, in a company which is not governed by the provisions of this section 

or any other similar provision, if the names of the legal personal 
representatives, are entered in the register, even though under the 
description of executors, they become joint share-holders in their 
individual capacity, and any transfer of the shares must bo signed by 
all of them. Barton v. L. dJAklF. Railway Co., 38 Ch. D. 458; 
cifed in Buckley, 9th Ed., p. 82. W 


(7) Forged transfer. 

A transfer by one executor to which the signature of the other is forged does 
not pass a moiety or any other part of the shares or stock, but is 
inoperative altogether. Barton v. L. N.W. Railway Co., Q.B. 
Div. 77. See Buckley, 9th Ed., p. 82. X 

(8) Executor can give a good legal title. 

The assignee of a bankrupt share-holder took possession of the certificate of 
shares. Five years afterwards, the company, having no notice of the 
bankruptcy, issued to the share-holder’s executrix duplicate certificates 
on a statutory declaration that the original certificates had been lost. 
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1.—“ Any transfer — his personal representative ' ’—( Concluded ) . 

The executrix sold the shares and executed a transfer, and it was 
registered. The purchaser’s title was a legal title and prevailed 
against the assignee. Londmt and Provincial Telegraph Go Eq. 
653, See Buckley, 9bh Ed., p. 82, Y 

(9) Liability of personal representatiyes—Extent of. 

(n) Unless they are registered as members with their consent, the personal 
representatives of a deceased share-holder arc liable for calls only in 
their representative capacity, and their liability is limited to the assets 
in their hands, properly administered. Duff’s Executor's case, (1886) 
32 Oh. D. 301, C.A ; Buchan’s case, (1879) 4 App. Gas. 549. See, also, 
Baird’s case, (1870) 5 Gh, kpp. Tib Ex parte Blaldey’s Executors, 
(1852) 3 Mac. &G. 726 ; Ex parte Gouth-waite, (1851) S Mac. & 
G. 187 ; Keen's Executors’ case, (1853) 3 De. G. M. & G. 272,. O.A ; 
Howard v. Whentley, (1853) 3 Deg, M. & G. 628, C.A., He Hereford- 
. shire Banking Co., Buhoer’s case, (1864) 33 Beav 435 ; Fearnside and 
Dean’s case, Dobson’s case, (1865) 1 Oh. App. 231 ; cited in Halsbury’s 
Laws of England, Vol. V, p. 491. Z 

(6) But if they get the shares registered in their names, they become personally 
... liable a? members though they have in such a case a right of indem- 

nity against the estate. Duff's Executors’ case, (1886) 32 Oh, D. 301 ; 
Buchan's case, (1879) 4 App. Oas. 549. A 

(c) The mere noting of probate or letters of administration does not make the 

exeentors personally liable. Duff’s Executors’ oase, 32 Oh. .D. 301; 
cited in Russell & Bay ley, 3rd Ed., p. 300, B 

(d) Nor does the mere receipt of dividends have that effect, Hereford Banking 

Co., 83 Beav. 435 ; St. George’s Steam Packet Co., 2 H. & T. 221. C 

(e) Where new shares arc ofiered to the members, while the name of a deceased 

member is on the register, the executors may, claim the testator’s 
portion, James v, Buena Yentura Hitr ate Grounds Syndicate, Ltd,, 

■ ' (1896) 1 Oh. 467, C, A, See Halsbury’s- Laws of England, Vol. V, 

p. 197. D 

N.B.— But they can take the shares only in their individual capacity and not 
in their representative capacity, though they have a right of indemnity 
against the estate. Duff’s Executors’ case, (1885) 32 Ch. D. 301; 
Dobson’s case, (1865) 1 Oh. App. 231. E 


Register of mem- 
bers. 


57., Every Company under this Act shall cause to be kept in 
one or more books a register of its members 
and there shall be entered therein the following, 
particulars — 

(a) the names and addresses, and the occupations, if any, of 
the members of the Company, with the addition, in the 
case of a Company having a capital divided into shares 
of a statement of the shares held by each member dis- 
tinguishing each share by its number, and of the amount 
paid or agreed to be considered as paid on the shares of 
’ each member ^ ; 
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(h) the date at which the name of any person was entered 
in the register as a member ; 

(c) the date at which any person ceased to be a member. 
Where a share-warrant has been issued ^ under section 30, 
until the warrant is surrendered, the particulars mentioned in sec- 
tion 34 shall be deemed to be the particulars which are required by 
this section to be entered in the register of members of a Company ; 
and, on the surrender of a warrant, the date of such surrender shall 
be entered as if it w^ere the datq at which a person ceased to be a 
member. 

Any Company acting in contravention of this section shall incur 
a penalty not exceeding fifty rupees for every day during which its 
default in complying with the provisions of this section continues, 
and every director or manager of the Company who knowingly 
and wilfully authorises or permits such contravention shall incur 
the like penalty. 

(Notes). 

Corresponding English Law. 

The whole of this section except the paragraph dealing with share- warrants 
exactly corresponds to S. 25 of the English Companies (Consolidation) 
Act, 1908, with this difference that under the English Law the penalty 
is £5, not Es. 50. The para dealing with share-warrants corresponds 
to the last para of S. 37 of the English Act. F 

/. — ‘'Every Company a register of its members.” 

(1) Register may consist of seYeral books. 

The information required by the section need not he contained in a single 
. book. It may be entered in different books, in which case all the 

books will, together, constitute the register. Weikersheini' s case, 8 


‘ Ch. 831, 83G. See, also, V. Great Northern Raihvay Co., 1 

Macq. 112 H-L. G 

(2) Register to be kept properly. . . 

It is the duty of the company to keep the register properly. Per Westrapp, J, 
in 3 B.H.G.B. (O.C.J.) 133. H 

(3) Register not invalidated by slight irregularities. 

(ft) A register which substantially contains the information required by the act 
is not invalidated by unimportant omissions and deviations. 3 B. 
H.G.E. (O.C.J.) 106. I 


(b) A book or document intended to be a register may be admitted in evidence 
as such, although the requirements of the Act as to how it should bo 
kept, have not been regularly complied with. EJx parte Cammell, 
(1894) 2 Ch. 392,- O-A., ciied in Halsbury’s Laws of England, Vol. V, 
p. 148. '■ ■ ; V • ' ' J 



14G 


lot ¥I of 1882 (the INDIAN COMPANIES. ACT), [S, 4.7: 

i.—*^ Every Company. . . register of its members’*— [Gontinued), 

{c) Thus, allotment sheets contamng the names and addresses of the applicants 
for shares, the number of share.s allotted to each, together with the 
dates of allotment, are sometimes treated as the register, until the 
formal book is prepared. .®, P, CmwmeZZ, (1894) 1 Oh. 528— 2 Ch, 
302. See, also, Nicolas & Lawrence, 3rd Ed., p. 91. 1 

N.B. “But rough memoranda or sheets of paper intended as materials from 
which a register might be prepared are not a register. {Ihid,) K-l 

(4) Power for company to keep branch register. 

{a) Under the English Law, a company having a share capital, whose objects 
comprise the transation of business in a Colony may, if so autho-- 
rized by its articles, cause to be kept in any Colony in which it 
transacts business, a branch register of members resident in the 
Colony. See S. 34 (1) of the Companies (Consolidation) Act. L 

W.B. — The term Colony in the section includes India. 

(b) There is no similar provision in the Indian Act ; and it is doubtful whether 
a company can, unless expressly authorized, so to do, keep two regis- 
ters. In Sand’s case, 82 L.T. 299, it was held that a company hav- 
ing Foreign and English share-holders could keep two registers — one 
at home and another abroad. But Buckley questions the correctness 
of this view. He says “ the Companies (Colonial Registers) Act, 1883 
= Ss, 34, 35, 36 of the present Consolidation Act was passed to cover 
the difficulty of there being no provision for keeping local registers. 
Buckley, 9th Ed., pp. 71, 72, M 

(6) Commencement of register. 

The register must commence from the date of the registration of the Company 
• aird shall bo kept at its registered office. See S. 55, w/m, N 

(6) Lien, not to be entered in the register. 

The company must not enter in the register a .statement that it has a lien on 
the shares of a member. He Key (TF.) Smi, Ltd., (1902) 1 Gh, 467.0 

N.B.r~The company cannot insist on putting on the register anything except 
what is required by the Act to bo inserted therein. Re Saunders (T, 
E,) & Co., (1908), 1 Gh, 415 ; cited in ITalsbury’s Laws of England, 
Vol. V, p. 149. p,, 

(7) Register, evidentiary value of. 

(a) The register of members is only jonma/acie evidence of the matters directed 
or authorized by this Act to be inserted therein. Even in proceedings . 
where the register cannot be rectified, evidence may be received to 
prove that the f'entries in it are false. See S. 60, in/ra ; see, also, 9 
W.R. 639 ; Brifow AfedicaZ Jssociaiiow, 39 Oh. D. 61. Q 

(5) It is open to a person whose name is on the register, or omitted from it, to 
show that he ought not or ought to have been registered; 9 W.R. 
539 ; see, also, Carmarthen Bail. Oo„ v. Wright, (1858) 1 F. & F.282 ; 
Portal V. Emmens, (1876), 1 O.P.p. 201; 212, affirmed in 1 C.P.D. 
664, O.A. ; Eallmarh's case (1878) 9 Ob.iD, 329, O.A, R 


I 

f 
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(c) Inaccuracies or omissions, in the register do not necessarily prevent it from 
being adduced in evidence. Wills v, Murray, (1850) 4 Ex. 843 ; 
Bain V. Whitehaven cf Furness Junction Bail, Co., (1850), 3 H.L. case 
1; Southampton Dock Co. v. Richards, (1840) 1 Man. & G. 448 ; 
London (& Brighton Rail, Go. v, Fairolough, (1841) 2 Man, & Q. 
674. S 

(8) Entries in the regiater may estop the Company. 

A person who obtains a transfer of shares, is, unless he has notice to the 
contrary, entitled to assume the correctness of the entries in the regis- 
ter and share certificate as to the amount paid-up on the shares pur- 
chased by him and cannot be made liable for, such amount though, as 
a matter of fact, it has not been paid. NieolPs cam, Barhinshaw v. ' 
Nicolls, 7 Oh. D. 533 = 3 A.G. 1004, S.O. 29 ; Spargo's case, 8 Oh. 407, 
410: and see V. TFbrceste?- EotiZway Oo., 4 C.P. 9, in Buckley, 
9thEd., p. 72. ' T 

2. — “A statement of the shares. . ..member. ” 

(1) Appropriation of shares. 

“ Every share is or ought to be appropriated to somebody or other in the share 
register, and the creditors must search and look at the share register, 
which is to be their guide, in order to find whom they are to apply to, 
in case a necessity should arise for a contribution in consequence of 
their money not being paid.” PeJ' Lord Hatherly m Buchan's case, 
4 App. Gas. 592. U 

(2) Omission of denoting number—Effect of. 

Where the denoting numbers of all the shares are not given separately but only 
the . first and the last, without the intermediate ones, it may, reason- 
ably, be inferred, that the numbers omitted were those which were in- 
termediate between the numbers giveu. Bain V. Proprietors White- 
haven B. Co., 3 H.L.Gas. 1, cited in 8 D.H.G.R. (0.0. J.) 104, lll.U-1 

M.B, — In England contracts for the sale, etc. of share or stookor other interest 
of any Joint Stock Banking Go. are void unless the numbers by which 
the shares are distinguished as set forth in the contract. 30 Vict.C. 
29. y 

3.— “Of the amount paid — each member.” 

(1) Payment in money's worth. 

(a) If shares have been paid for, not in money, but in money’s worth, the 
register should properly state the extent of such money’s worth paid i 
up although no money has passed, jinglesea Colliery Co., 2 Eq. 379 
= 1 Oh. 565. W 

(5) To the extent to which the shares are unpaid, the share-holder is under an 
obligation to pay in cash. See Buckley, 9th Ed., p. 72. X 

(2) Contract to set off calls against value of goods to be supplied— Yalidity. 

Se«ibZe A contract on the part of the company that calls shall be set off 
against the value of goods to be supplied by the share-holder instead 
of being paid in money is wres. Pellate’s case, 2 Ch. 527 ; F. 
P, Clark, 7 Bq. 550. See Buckley, 9th Ed., p, 77. Y 
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3.— “ Of the amount paid — each member “—{Concluded). 

Quaere : — Whetlisr, having regard to this section, an arrangement would bo 
valid, under whioli a member adyahces money to the company on 
condition that the advance is to be treated as a loan to the company 
or as payment in anticipation q£ calls according as the company is 
able to carry on its business or is wound up. See Buckley, 9tlv Ed,, 
p. 72, Z 

N.B.—Such an arrangement enteredinto, after the Company is wound up, is 
void, as it involves an alteration in the status of the member, See 
Bfiri/e’s case, (1868) L.R. 5 Eg. 420. 

4.~“Where a share warrant has been issued.” 

(1) Member’s name to be struck off the register on the issue of a share warrant. 

On the issue of a share warrant, the Company shall strike out of the register 
of members, the name of the holder of the warrant as if he had ceased 
to be a member, and shall not re-enter his name in the register until 
the warrant is surrendered for cancellation. See Ss. 34, 32, supra. 

(2) Alteration of register on conversion of capital into stock, A 

■Whore a Company having a share capital has converted a portion of its capital 
into stock, and has given notice of such conversion to the Registrar as 
required by S. 51, infra, the register of members shall show the 
amount of stock held by each members lin the list, instead of the 
amount of shares and the particulars relating thereto reguired by the 
section. See S, 52, infra. B 

N.B.-— As to the rights of members and other persons to inspect and require 
copies of the register of members, see S. 55, infra. B-1 

N.B. — As to the power of the Court to rectify the register before and after 
winding up, see Ss, 68 and 147, C 

48. Every company under this Act and having a capital 

divided into shares shall make, once at least in 

Annual list of v i i t 

members. every year, a list of all persons i who, on the 

fourteenth day succeeding the day on which the 
ordinary general meeting, or, if there is more than one ordinary 
general meeting in each year, the first of such ordinary general 
meetings, is held, are members of the Company. Such list shall 
state the names, addresses and occupations of all the members there- 
in mentioned, and the number of shares held by each of them, and 
shall- contain a summary specifying the following particulars : — 

(a) the amount of the capital of the Company and the 
number of shares into which it is divided ; 

• (5) the number of shares taken from the commencement' of 
the Company up to the date of the summary ; 

■ (c) the amount of calls made on each share ; 

{d) the total amount of calls received y 
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(e) the total amount of calls unpaid ; 

(/) the total amount of shares forfeited ; 2 
{g) the names, addresses and occupations of the persons who 
have ceased to be members since the last list was made, 
and the number of . shares held by each of them. 

The above list and summary shall be contained in a separate 
part of the register, and shall be completed within seven days after 
such fourteentli day as is mentioned in this section ; and a copy shall 
forthwith be forwarded to the Registrar of Joint Stock Companies, 

(Notes). 

General. 

Corresponding English Law. 

This and the two following sections correspond to S. 26 of the English 
Companies (Consolidation) Act with the following points of di,fference 
(a) The English Act provides for including in the first annual list the names, 
etc., of persons who have ceased to be members since the date of the 
incorporation of the company. There is no corresponding provision 
in the Indian Act. 01. (g) of the present section which provides for 
the inclusion in the annual list the names, etc., of persons who have 
ceased to be members siiice ihe last loas made^ has reference only to 
second and the succeeding annual lists. C 

(i)) The present section merely provides for inclusion in the list, of the names, 
addresses and occupations of existing and past members together with 
the number of shares held by them, while, under the English law, the 
i annual list should also specify the shares transferred both by existing 

and past members since the date of the last return, or in the case of 
the first return, since the date of incorporation and must contain a 
summary distinguishing between .shares issued for cash and shares 
issued as fully or partly paid-up otherwise than in cash . D 

(c) Moreover, under the English Law, the annual list and summary should 
’ include the following particulars : — 

(j) The total amount of sums (if any) paid by way of commission in respect 
of shares or dohentures, or allowed by way of discount in ro.spect of 
any debentures, since the date of the last return. See S. 26 (2), 
cl. (/) of the English Act. 

(ii) The names aird addresses of persons who, at the date of the return, are 

‘ the directors of the company, or occupy the position of directors, by 

whatever name called. S. 26 (2), cl. (1). {Ibid.) 

(iii) The total amount of debt due from the company in respect of all mort- 

gages and charges which are required (or in the case of a company 
registered in Scotland, which, if the company had been registered in 
England, would be required) to be registered with the Eegistrar of 
companies, S. 2G*(2), elv (m). 

(iv) The summary, in the base of public companies, must also include a 

statement, made up to such date as may be specified therein, in the 
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General^(CoMcZ«(ied), 

form of a balanoe sheet audited by the company’s officers, and con- 
taining a summary of its share capital, its liabilities and its assets, 
giving such particulars as . will disclose the general nature of those 
liabilities and assets, and how tho value of the fixed assets has been 
arrived at, but the balance sheet need not include a statement of 
profit and loss. S. 26 (3). (Ibid.) E 

Shall make — a list of all persons.*' 

(1) Year, meaning of. 

“Year ’’means a calendar year, i.e., the period from 1st January to 31st 
December, and does not mean a period of twelve mouths from 
the date of tho registration of the company. Gibson v. Barton, h, 
R. 10 Q.B. 329 ; Edmo7ids v. Foster, 33 L.T. 690. F 

(2) List to be in accordance with the facts. 

The requirements of the section are not satisfied if tho list and the summary 
are not in accordance with the facts. Briton Medical and General 
Life Association, 39 Ch. D. 61 ; see Russell and Bayley, 8rd Ed,, 
p. 64. G 

(3) Total amount of capital uncalled. 

Tho list will nob necessarily show what amount of capital is uncalled. Thus, 
on the one hand, if the regulations of tho company provide that a 
certain proportion of profits shall not bo paid to, but shall be 
credited in account to, tho share-holders by way of addition to the 
amount paid on their shares, this will not appear in tho accounts 
directed by els. (c) and (d), but tho amount remaining uncalled will 
bo pro tanto diminished. The list will not, therefore, show this at 
all, for cl. (e) is of course only an account of calls made and not 
paid. Soo Buckley, Oth Ed., p. 74 ; see, also, Cathie’s case (Eur. Arb.) 
L.T. 18 r= Roil 27 = 17 Sol. J. 29. H 

N.B. — For form of annual summary, see second schedule, Form E, infra, 

2. — “ The total amount of shares forfeited.” 


^1) Forfeiture not noted in register, validity of. 

A forfeiture otherwise valid, is not invalidated by tho fact that it is not 
mentioned either in the register of mombers or in the annual list. 
Lyster's case, i Eq. 233, cited in Russell & Bayley, Srd Ed., p. 64 
■and Buckley, 9th Ed., p. 74. I 

49. After the issue by the Company of a share-warrant, the 
annual summary required by section 48 shall 
Particulars to be contain the following particulars (namely) ; — 
the total amount of shares or stock for which 
share-warrants are outstanding at the date of the 
summary, and the total amount of share-warrants which have been 
issued and surrendered respectively since the last summary was 
made and the number of shares pr amount of stock comprised in 
each warrant. 


contained in annual 
summary. 
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(Note). ■ #- 

Corresponding English Law. 

This section corresponds to S. 26 (2), cl. (lit), (i), (Ic) of the English Companies 
(Consolidation) Act of 1908. J 

50. If any Company under this Act and having a capital 
divided into shares makes default in complying 
Penalty on Com- -with the provisions of this Act with respect to 
ing^a'^prop”e?rSs' forwarding such list of members or summary i 

ter. as is hereinbefore mentioned to the Begistrar, 

such Company shall incur a penalty not exceed- 
ing fifty rupees for every day during which such default continues 
and every director and manager of the Company who knowingly and 
wilfully authorises or permits such default shall incur the like 
penalty 2. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to cl. (5) of S. 26 of the English Companies (Consoli- 
dation) Act of 1908. K 

(2) Marginal note. 

The marginal note to the section is wrong. The penalty for not keeping a 
proper register is provided for by S. 47. This section provides for 
penalty for not forwarding the annual list or summary to the registrar. 
See Russell & Baylcy, 3rd Ed., p. 65. L 

l. — “ If any Company — summary.” 

(1) Default under the section, continuing criminal offence- 

(a) See Reg v. Caiholie Assurance Institution, 48 L.T. 675 ; Reg v, Tyler, 

(1891) 2 Q.B. 588. M 

[b) Penalties can be recovered for default made in previous years. Reg v. 

Catholic Assurance Institution, (1883) 48 L.T. 675., N 

(2) Liability for misleading statements. 

The Company may bo convicted if the statement in the return is misleading. 

Grosvenor Bank V. Boater, (1885) 49 J.P. 774 ; see Evans & Cooper, 
p. 37. 0 

(3) Enquiry into the truth of statements in the list. 

A Magistrate who tries an oSeiioe under this section is not precluded from in- 
quiring into the truth of the statements contained in the summary, 
merely because, such statements are in accordance with the register 
which the Magistrate has no power to rectify. Though under S. 58, 
■in/m, the power of rectifying the register is vested only in the princi- 
pal Court of Original Civil Jurisdiction in the district or place in 
which the registered office of the Company is situated, still, the regis- 
ter is only prima/acie evidence of its contents, and if the Magistrate, 
upon evidence, finds that the entries in the register are fictitious he 
may treat the summary as false, though he has no power to rectify 
thoxegisiet. Briton Medical Association, Gh. iy. 61, cited in 
Buckley, 9th Ed., p. 74 ; See, also, Russell & Bayley, 3rd. Ed., p. 66 ; 
Evans & Cooper, p. 37. P 
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2.— “Every director — penalty.” 

Managei?, meaning of. 

‘ Manager ’ inchides a manager de son tort ; a secretary, and a former director 
have been held liable as mangers. Gibson v. Bar ten, L.R. 10 Q.B. 
329 ; see, also, Edmonds v. Foster, 33 L.T. 690 ; Coventry £ Dixon's 
case, 14 Oh.D. 660 ; Bex v. Lawson, (1905) 1 K.B. 541, 

51. Every Company mider this Act having a capital divided 
into shares that has consolidated and divided its 
notice of consolida- Capital into shares of larger amount than its 

orciphai hito sS” existing shares, or converted any portion of its 

capital into stock, shall, within fifteen days of 
such consolidation, division or conversion, give notice to theEegis- 
trar of Joint-Stock Companies of the same, specifying the shares 
so consolidated, divided or converted. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 42 of the Engliiiih Companies (Consolidation) 
Act of 1908. 


The English Act, however, docs not fix the period within which the notice to the 
Registrar is to be given. R 

(2) Notice to Registrar, how served. 

The notice to the Registrar may be served by sending it through the post by 
a registered letter, or by delivering it to him or by leaving it for him 
at his office. See S. 89, infra. S 

52. Where any Company under this Act and having a -capital 
Effect of conver- divided into shares has converted any portion 

sion of shares into of its capital into stock and given notice of such 

conversion to the Registrar, all the provisions of 
this Act which are applicable to shares only shall cease as to so much 
of the capital as is converted into stock ; and the register of mem- 
bers hereby required to be kept by the Company and the list of 
members to be forwarded to the Registrar shall show the amount 
of stock held by each member in the list, instead of the amount 
of shares and the particulars relating to shares hereinbefore 
required. 

■ ■ ■ , (Note). 

Comsponding English Law. 

This section corresponds to S. 43 of the English Companies (Consolidation) Act 
of 1908, T 
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S3. No notice of any trust, express, implied or constructive, 
shall be entered bn the register or be receivable 
on^-eoister/^ Begistrar 1 in the case of Companies under 

this Act and registered in British India. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S, 27 of the English Companies {Consolidation) 
Act of 1908. But that section applies only to Companies registered 
in England or Ireland and not to Companies registered in Scotland. 
In Scotland it is the practice to notice trusts on the register. But the 
object of such notice is not to exclude the personal liability of the 
trustees or to the limit their liability to the amount of the trust -es- 
tate, but, merely to mark the shares as the property of the particular 
trust. See Muir v. Glasgoto Bank, 4 A.C. 337. U 

/ — notice Registrar.** 

(1) Object of the section. 

' ‘ The object of the section is (1) to relievo the company from taking notice of 
equitable interests in shares, and (2) to preclude persons claiming un- 
der equitable titles from converting the company into a trustee for 
them. Buckley, 9th Ed., p. 75, Y 

(2) Companies, not to take notice of equitable interests in shares. 

(a) Companies have nothing whatever to do with the relation between trustees 

and their cesii quo tncstcnt in respect of the shares of the company. 
They can only look to the man whose name is on the i'egister, and cannot 
look behind the register, to look whether the registered share holder is 
the beneficial owner. Mexican Mining Co., re Perkins. 24 Q.B.D. 
613 (616) ; Pulbrook v. Richmond Mining Co., 9 Oh. D. 610. W 
(h) A Company is not required to enquire whether trustee.s who are registered 
% share-holders are acting within their powers in dealing with the shares. 

Sinison v. Molson’s Bank, (1895) App. Oa. 270, cited in Gore-Browne 
& Jordon, 30th Ed., p. 60. X 

(c) Trustees who held shares in a bank under a will upon trust for S transfer- 
ed the shares to a person who was entitled to them, the transfer was 
registered by the bank, and then transferee disposed of the shares 
so as to defeat the rights of S. Held, the bank was not liable to S 
though a copy of the will was deposited in the bank, and the President 
of the bank was one of the executors of the will. [Ibid.). Y 

h . (tZ) The registered share-holder, though a trustee, is a person ‘ holding in his 

own right’ e.j?., for the purpose of qualification as a director. PttZ6roo/i; 
■V. Biehmcmd 3Iining Co-, 9 Ch. 610. Z 

N.B. — But he is not a holder “ in his own right ” within the meaning of S. 14 
of the Judgments Act, 1838 (1 & 2 Viet. C. 110), and a charging 
order cannot be made on shares held in trust by him for a debt due 
horn him. Gill V. Contmental Union Gas Co., Jj.B,. 7 Jix 332 ; Blakey 
Ordnance Co., Coate*s case, S5 Jj.T. 617. The Decision in Gragg v, 
Trtj/Zor, L.E. 2 Ex. 131, to the contrary is not binding now. SeeCoo^w 
v. (1892) 1Q.B.740, 745. See, also, Buckley, 9tli Ed., p. 77. A 
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(3) Position of Trustees and Executors, compared. 

{a) “ Trustees have not, in any proper sense of the word, a representative char- 
acter, but executors have ; having representative rights, they are 
entitled to produce the evidence of them to the Company for the pur- 
pose of having their title in some way recorded and recognized, with- 
out making themselves personally liable.” Per Lord Selborne, in 
Beii’s case 4 A.G. 547. Sec, also, JSncJian’s case 4 A.G. 549 ; Dttjfs’ 
JS xecutor’s case, 32 Ch. Div. 301, B 

N.B, — 'S. 126, infra, distinctly recognizes the representative character of 
executors. 

(b) An executor does not become personally liable for calls, unless the shares 
are registered in his ‘name with his consent. Glasgow Bank, 
Btichan’s case, 4 A. C. 549. 688, 594. C 

(4) Priority between equitable claims to shares how determined. 

(a) Where the shares of a Company are equitably assigned or mortgaged more 

than once, as between the assignees or mortgagees, priority will be 
determined by the priority of the assignment or mortgages, and not 
by priority of notice thereof given to the Company. Soo. QeneraU 
V. Tramways Union, 14 Q. B. Div. 425 ; Soc. QeneraU v. Walker, 11 
A. 0. 20. D 

(b) As between two persons claiming title to shares registered in the name of 

a third person, priority of title prevails, unless the second in point of 
time can show that as between himself and the Company and before 
the Company received notice of the claim of the first claimant, that 
he the second claimant, had acquired the full status of a share holder; 
or at any rate that all formalities have been complied with, and 
that nothing more than some purely ministerial act remains to be 
done by the Company, which, as between the Company and the 
second claimant, the Company could not have refused to do forth- 
with, so that, as between himself and the Company, ho, may be 
said to have acquired, in the words of Lord Selborne, ” a‘®present, 
absolute, unconditional right to have the transfer registered, before 
the Company was informed of the existence of a better title.” Eomer, 
J., in Moore v. W. IF. Ban/c, (1891) 2 Oh. 603. E 

(c) The principle oiDearlev. Hall, (1828) 3 Buss. 1, as to the effect of notice 

in determining the priorities of equitable rights, is inapplicable to 
shares in such a Company. Per Lord Selborne in Sooiety General de 
Ptiris v. kFflZ/cer, 11 App. Cas. p. 30. F 

N.B.— Though a Company is not bound to take notice of equitable interests 
in shares, still, where a transfer is presented for registration, it is not 
bound to register the transfer at once, but is entitled to wait for a rea- 
sonable time, though the transfer is in order, and if, before the 
transfer is registered, it receives notice of a prior equitable title, it 
may refuse to register the transfer, for, a title which is inchoate 
only is not sufficient to defeat a prior equitable title. Boots v. 
Williamson, 38 Oh. D. 485. 0 

N.B. — Under the English Law a person having an equitable interest in shares 
pan, by taking proceedings under 5 Viet, 0. 5,, S. 4 and B.S.C, Ord- 46, 
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restrain the company from allowing the shares to ho transferred 
by the registered holder to the prejudice of his equitable claim. See 
Hijmi/v. IncfiifuZZCoaZ Co,, (1866) 35 L.J. Oh, 363, cifiJiZ in Buckley, 
9th Ed., p. 76 ; see, also, Evans & Cooper, p. 37. H 

(5) Notice affecting company’s lien. 

(ffl) Though the .section relieves companies from taking notice of trusts, still, 
a Company having by its articles a lien on every share for the debts 
due from the holder to the company cannot claim priority in respect 
of moneys which become due from the share-holder to the company 
after the company has received notice of a charge over that share 
given to some other person. Bradford Banking Co. v. Briggs,, 12 
App. Ga. 29, applying the principle of Hojpkinson v. Bolt., 5 H.L.O. 
5U. . 1 

(6) In such a case, the notice is not notice of a trust within the section, but 
it is a notice affecting the company in their capacity as traders, 
Bradford Banking Co. v. Briggs, 12 App. Ca. 29, J 

(c) Such notice cannot bind the company, unless it is given to the company 

itself through its proper officer, or is received by the company in the 
course of the transaction of the business, A casual notice received 
by the secretary, not in the capacity of secretary, but as an individual, 
is not enough, Socieie Oenerale v. Tramways Union, 14 Q.B,D., 
424, 438. K 

(d) A notice required to be served upon the company may be served by leaving 

the same or sending it through post by a registered letter addressed 
to the company, at their registered office. See S. 121, infra. L 

(6) Lien can exist only for the debt of the registered share-holder. 

The company can have lien only for the debt of the registered holder. Hence 
if the registered holder is a trustee the company can have lien, only 
for the debt due from the trustee, but not for a debt due from the 
cestique trust. Mexican Mining Co., Be Perkins, 24 Q.B.D. 613; 
Ystalyfera Qas Co., (1887) W.N.30 ; New London and Brasilien Bank 
V. Brocklebank, 21 Oh. D. 302. M 

(7) Lien not extinguished by acceptance of unmatured bills. 

(a) A company’s lien for the debts of a share-holder is not extinguished by 

the share-holder giving unmatured bills for his debt, but it prevails 
over all charges created after the giving of the bills, and before their 
maturity. Be London, Birmingham and South Staffordshire Bank- 
ing Co., (1865), 34 Beav. 332. N 

(b) But, the lien will not prevail over the title of the cestui qtie trust, if the 

company had notice of the trust before the trustee’s debt was incurred. 
Beardon v. Provincial Bank, (1896) 1 1.R. Eep. 532. 0 

(8) Liability of trustees. 

(a) As between the registered shareholder andhis eesfzti que trust in their relation 
to the company, the former is the person who is liable for all payments 
which have to be made in respect of the trust estate and his liability is 
the same as if he was the beneficial owner. Muir y. City of Glasgow 
Bank, (1879) 4 A.G. 337; London, and, Brazilian Bank v, Brocklebank, 
(1882) 2 Ch.D. 302, P 
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(b) If therefore, shares are boim fide purchased in the name of a nominee, and 

there is nothing to show malafldes, the nominee is liable in respect 
of them. King's case, 6 Gh. 196. 0 

(c) This is so even though the object oi the cestui gue trust wa-s exprc.ssly to 

avoid liability in respect of the shares. See W. W. William's case, 1 
Gh.D. 676. ' R 

(d) A trustee cannot escape liability on the ground that, to the knowledge 

of the company, he is only a trustee of the shares registered in hi.s 
name. Chapmn and Barlter's c&ee, (1867) L.R. 3 Eq. 361; Muir 
V. City of Qlasgoio Bank, (1879) 4 App. Gas. 337, 360 ; Barret's case, 
{1864)_4 De. G. -J. & Sm. 416 ; Be Phoenix Life Assurance Go., Bore’s 
ease, (1862) 2 John & H. 229 ; Qray's case, (1876) 1 Ch. D. 664, cited 
in Halsbrury’s Laws of England, Vol. V, p. 150. S 

(e) The liability of a trustee is not limited to the amount of the trust estate. 

Muirv. City of Glasgow Bank, (1879) 4 .4l.0. 337; Hoare's case, 2 J & 
H. 229. T 

(/) In the absense of mala fldes the cestui que trtist cannot bo made liable ; 
Bugg’s case, 2 Dr. & Sm, 452 ; William’s case, 1 O.D. 577 ; Leif- 
child's case, 1 Eq. 231 ; Bunn's case, 2 De G, E. & J. 275 ; Barret’s 
case, 4 De. G. & J. S. 416 &; Davidson’s ease, 3 De. G. & S. 21, cited 
in Bmden’s Winding up of Companies, 8th Ed. p. 208. U 

ig) The company cannot claim to set off a debt due to a cestui que tnist, 
against calls due in respect of the shares held in trust for him, when 
the shares are in the name of trustees. Imperial Merc. Credit Ass., 
16 L.T. 314. E.P, Mexican Mining Co., re Perkins, 24Q.B. Div. 6X3. Y 
{h) The liability is the same even when the company itself is the cestui que 
trust. Chapman and Barker’s case, 3 Eq. 861 ; Universal Banking 
Corporation, JS.P. Challis, 16 W.B. 461-17 L.T, 637 ; Kasim's case, 
(Alb. Arb.) 15 Sol. J. 750 ; Cree v. Somervail, 4 A.O. 648. W 

(i) If there are several trustees, they are liable in respect of shares standing , in 
their names, in solido each for the total amount, and not pro rata 
parte each for his proportion. Cunningham v. City of Glasgow Bank, 
4 App. Cas. 607 ; Gillespie's case, 4 App. Gas. 632 ; See Buchley, 9th 
Ed., p. 77 ; Russell & Bayley, p. 68 ; Emden’s Winding up of 
Companies, 8th Ed., p. 203. X 

ij) A trustee does not cease to be liable upon resignation, if he does not also 
transfer his shares or take such other steps as may be necessary to 
put an end to such liability, Mitchel's case, and Butherfords case 
4 A.O. 648; Ker-'s ease, 4 A.G. 549, cited in Emden’s Winding up of 
Companies, 8th Ed., at p. 204, See, also, Russell & Bayley, 3rd Ed. , 
p. 69. “ Y 

(k) A trustee is not liable if shares have not been transferred to his name and 
ho has not become a member. Ball's case, 3 De. G. & Sm. 80 — 1 
Mac. & G. 307. Z 

(Z) If there is an arrangement between a company and its trustee that his name 
shall not be placed on the register except by his own direction, and 
accordingly he has hot been registered before the winding-up, the 
liquidator cannot, afterwards, register him and make him contributory. 
Qray's case, 1 Oh, D, 664. Ji, 
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(9) Liability of cestui que trust. 

(ii) It is only when there is a bona fide trusteeship that the cestui que trust is 
not liable. If the trust is only colourable or fraudulent the real owner 
can be made a contributory. CMnnoch’s case, Joh. 714, B 

(6) Thus, if a member in a failing company, in order to escape liability, trans- 
fers his shares to a pauper, reserving to himself the beneficial interest 
therein, he and not the transferee is the contributory. See CosfcZfo’s 
case, 2 D.F. & J. 302 ; E.P. Parker. 2 Oh. 685 ; South London Fish 
Market Go., 39 Oh. D. 324. C 

N.B. — There is a broad distinction between the case of a share-holder transferring 
his shares and that of a person who, not being a share-holder purchases 
shares in the name of a trustee. If a share-holder executes a transfer, 
which is fraudulent and improper, then, the transfer being set aside, 
the former share-holder remains a share-holder and is a contributory. 
But, if a person has never been a share-holder, and has never contracted 
with the company to become a share- holder, but has done nothing more 
than purchase shares in the name of a trustee, it is not easy to see what 
equity there can he to make such a person a contributory. See Buckley 
9th Ed. p. 80 ; see, also, King’s case, 6 Ch. 196 ; National Bank of 
Wales, Masseyt’s case, (1907) 1, Ch. 582, D 

(10) Shares purchased in a false name — Liability for. 

If a person applies for shares in the name of a fiictitious person, or in the name 
of another person without his consent, the applicant will be personally 
liable. Pugh's case, Sharman’s case, 13 Eq., 566 folloieed in 
Savigny’s case, (1899) W.N. 2 = 5 Manson, 336. E 

N.B.— But if a person not intending to take shares for himself fraudulently 
applies in the name of another person without his consent, neither 
the applicant, nor the other person is liable as a contributory, though 
the applicant will be liable, in damages, to the company for fraud. 
Goventry’s case, (1891) 1 Ch. 202. F 

(11) Trustee’s right to indemnity. 

(a) As between the trustee and the cestui qua trust, the latter is the share- 

holder and is bound to indemnify the trustee to the extent of all calls 
made or threatened. Butler v. Gumsto^i, 7 Eq. 16 ; James v. May, L. 
B.H-L. 328; Gruse v. Paine, G Eq. 641 = 4 Ch. 441; Hemming v. 
Maddick, 7 Oh, 305 ; Htighes Hallett v. Indian Mammoth Go., 22 Ch. 
D. 561 ; Whittaker V. Kershaw, M Gh. D. 3^0. G 

(b) The personal obligation of the cestui que trust to indemnify the trustee for 

payments made is not limited to the amount of the trust property . 
JTardoou V. BeZifios, (1901) A. 0. 118. 124. H 

(c) The right to such ah indemnity is involved the relationship between a 

trustee and a cesZtti ZrwsZ who is sttiyztris. {Ibid.) I 

{d) This right to indemnity is one between the trustee and his cesZui ZnisZ 
only, and cannot be asserted against strangers, e.g., again.st a credit- 
or of the ccsZiti que trust. Chapman and Barker's case, 3 Eq . 361 
Baswu’s case (Alb. Arb.), 15 Sol. J. 750. , J 
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(e) Thus, if the company itself is cestui que truzt, the right to indemnity will 
be a question between the trustee and the campany, i.e., the other 
share-holders. But, the trustee cannot assert that right against the 
creditors, and the out side world, K 

(/) A trustee eannot maintain an action to enforce his right to indemnity un- 
less the liability has been or is about to bo enforced against him. 
&Qe Hughes-HaUettv. Indian Manwiotk Co,, Gh. 'D> 5G0. ■” jL 

{g] Where no call has been made, and there is no evidence to show whether 
calls are likely to be made, an action for indemnity is liable to .be 
dismissed as merely quia timet and premature. IIughes-Halleti v. 
Indian MmnniotliGold Mims Co., 22 Gh-B. 6Q1, Where Ranelaughv, 
Ifmyes, 1 Vern 189, was not followed. See, Russell and Bayley, 3rd 
Ed.,p. 69; Buckley, 9th Ed., p. 78 ; Halsbury’s Laws of England, 
Yol. V, p. 150. M 

(h) But the trustee can maintain an action for a declaration of his right, where 
though no call has been made, and though his name has not been 
placed on the list of contributories, the liquidator has assorted an in- 
tention to make the trustee liable, and the cestui que trust, has denied 
his right to indemnity. jE7o66s v. TF«y/6'^, 36 Cb. D. 256. If 

(12) Quantum of indemnity. 

The trustee can compel the cesttii que trust to pay in full all calls that 
be made upon the trustee, and the Company has the right to make the 
trustee pay all ho can. “ That which the Company can get, is measur- 
ed, by the depth of the pockets of the cestui que trust, not only by 
that of the trustee.” Buckley, 9th Ed., p. 79 ; Cf. Lacey v. Sill, 
OrozoZe^^’s claim, 18 Eq., 182, 191. 0 

(13) Assignment of Right to Indemnity. 

(a) Though a cestui que trust cannot ho made a contributory in respect of shares 
registered in the name of his trustee, still, the Company may became 
entitled to the trustee’s right of indemnity against the ceshii que trust, 
and by enforcing that right through the trustee, practically render the 
cesfii-i que (rust liable as a contributory. See Brifis /2 Yafion Associaiion, 
8 Oh. Div. 708; Hemming v. MaddieJe, (1871) W.N. 198 = 26 L.T, 483 = 
7 Gh. 395 ; Jrtjues V. May/, 6 H.L. 323 ; Heritage v. Paifie, 2 Gh. D, 

■ 594. F 

(h) Thus, a trustee who is placed on the list of contributories, may enter into 
an agreement with the liquidator as to his liability and as part of the 
same arrangement assign to the liquidator the benefit of his right of 
action for indemnity against the cestui que trust. Hemming v. Maddich, 
7 Gh. 395 ; Cruise V. Paine, 6 Eq. 641 ; irmfuge V. Paine, 2 Ch.D. 
694; Naiicmal Financial Co., 3 Gh.D. 791; British Nation Accocia- 
tion, 8 G.D. 679 ; Afassey v. Allen, 9 O.D. 164 ; James v. Ma,ij, LAi., 
6;H.L. 328 ; Butler ■v. Cumpston. 1 IQ ; Chayma^i and Barker's 
case, 3 Eq. 361. Q 

(c) “ But, in the absence of such arrangement, the Gpmpany cannot enforce 
the indemnity unless there is a special trust^^ftnd devoted to meeting 
the liability on the shares.” Emdeu’s Wpding up of Companies, 
8fch Ed., p. 204 ; see, also, Bindley on Pact^iership, 6th Ed., p. 623, R 
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j 1.—** No notice — Registrar ’’—{Concluded). 

(14) ’SM.e of cestui que trust when prevails. 

(a) The title of thQ cestui gite trust is ignored only as between himself, the 
f. trustee and the Company ; but as between the trustee, the cesitMi gtce 

f, fmsi and third parties, the equitable title of the cesiwi grte iJrMsi will 

i-f be duly recognized. See Shropshire Union Raihoay v. The Queen, 

Is ' L.R., 7 H.L. 496; Great Eastern Railway Co. v. Turner, 8 Oh. 149. S 

i (6) Where a Railway Company having no power to purchase or hold shares in 
i another Company, purchased some shares in another Company in the 

p" : name of a trustee, and the trustee became a bankrupt, it was held, 

r that although the purchase of the shares was illegal the Company as 

cestui que trust were entitled to the value bought with their money, 
and that the shares could not go to the trustee’s assignees in the 
bankruptcy. Great Eastern Railway Co. v. Turner, 8 Oh. 149. T 

(c) It is the duty of those dealing' with persons having an apparent legal title to 
the shares to enquire into the real position of affairs. Shropshire 
Union Railway Co. v. The Queen, (1876) 7 H.L. 496. U 

54. A certificate under the common seal of the Company, 
specifying any shares or stock held by any mem- 
ber of’ a Company i, shall be 'prima facie evi- 
dence of the title of the member to the share or 
shares or stock therein specified 2 . 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 23 of the English Companies (Consolidation) Act 
of 1908, 


Certificate 
shares or stock. 


/. — A certificate .... Company.” 

(1) Member’s right to demand share certificate. 

(а) The Act is silent as to a member’s right to require a share certificate from 

the company. But the regulations of the company may provide for 
this. See Sch. I, Table A., Art. 2, infra. See, also, Russell & Bayley, 
3rd Ed., p. 70. Y 

(б) Under S. 92 of the English Companies (Consolidation) Act 1908, every 

company shall, within two months after the allotment of any of i cs 
shares, debentures, or debenture-stock, and within two months after 
the registration of the transfer of any such shares, debentures or 
debenture-stock, complete and have ready for delivery the certificates 
of all shares, debentures or debenture-stock, allotted or transferred, 
unless the conditions of issue of the shares, debentures, or debenture- 
stock otherwise provide. W 

(c) A person cannot insist on having a certificate of shares, until he has done 
every thing necessary to make him a share-holder. Wilkinson v. 
Anglo.^Oalifomian Gold Co., {1852) 18 Q.B. 128. X 


20 



154 


Act YI of 1882 (the Indian companies act). ' CS- S® 

L—“ A certificate — Company ’’—{Gontimed). 

(2) Share certificate-significance and elfect of. 

[a) A share certificate is a solemn affirmation under the vSeal of the company, 
and declares "to all the world that the person in whose name the 
certificate is made out and to whom it is given is the registered share- 
holder of certain shares or stock in the company and it is given by the 
company with the intention that it shall be so used by the person to 
whom it is given. Re Bahia and San Francisco Baihray Co., Li.!!,. 3 
Q.B, 584; Shropshire Union Railways and Colonial Cov. The Queen, 
(1875) L.R, 7 H.L. 496 ; Balkis Co.v. Tomkinson, (1893) A.O. 369, 
See, also, Halsbury’s Laws of England, Vol, V, p. 182 ; Buckley, 9th 
Ed., p. 42. Y 

(5) It also amounts to a declaration that the shares to which it relates are 
paid to the extent therein mentioned. Bloomenthal v. Ford, (1897) 
A.O. 156; Burhinshaw v. Nicoles, (1878) 3 App. Gas. 1004; Barrow's 
case, (1879) 14 Ob. D, 432 (O.A.); Watershousev. Jamieson, (l870) L. 
E. 2, C. 29. Z 

(c) It is not a negotiable instrument or a warranty of title on the part of the 
company issuing it. Lonyman v • Bath Electric Tramways, (1905)1 
Ob, 64G. A 

N.B.— Scrip certificates for shares are by mercantile usage negotiable instru- 
ments. " Btiniball V. Metropolitan :few7c, 2 Q B. Div. 194, cited in 
Eussell & Bayley, 3rd Ed., p, 70, See, also, Goodwin v. Robarts, L.R., 
10 Ex. 76, 837 = 1 A. 0. 476. 

N.B. — To find out the effect of share certificate, the Act and the articles of 
association should be taken together. The section provides that 
certificates of shares are prima facie evidence of title, and if the 
regulations provide that they are the only instruments and evidence of 
title which the member is to have delivered to him, the certificate is 
the title-deed of the share-holder. Societe Generale de Paris v. Walker, 
(1885) ll A.O. at p. 44; Cf. Longman v. Bath Tramways, (1905) 1 
Oh. 646. 

(3) Object of granting share certificates. 

‘‘ The power of granting certificates is to give share-holders the opportunity of 
more easily dealing with the shares in the market, and to afford facili- 
ties to them of selling their shares by at once showing a market title : 
and the effect of this facility is to make the shares of greater value. 
The power of giving certificates, is therefore for the benefit of the 
company in general.” Per CockUt-rn, C.J. in re Bahia, etc. Ry. Co., 
L.E. 3 Q.B. 595. B 

(4) Company, when estopped by the issue of certificate. 

(a) A Company is estopped from denying the truth of the statements in the 
certificate, as against a person who relying on the certificate, and not 
knowing that the statements in it were untrue, has acted or refrained 
from acting and has thereby suffered loss, Balkis Consolidated Co. 
v. Tomkinson, (1893) A.O. 396 ; Bloomenthal v. F’ord, (1897) A.O. 
156; Dixon 'f. Kennaway d Go,, (1900) 1 Oh. 833 ; Parury's case, 
(1896) 1 Oh. 100 ; Barrow's case, (1879) 14 Oh. D. 432, 0. A. ; 
kinshav}v. Nicolls. {1818) 3 App. Oas. 1004; Ottos Kopje Diamond 
Mines (1893) 1 Oh. 6, 18 0. A ; Shaw'v. Port Philip Gold Mining 
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(1S84) 13 Q.B.D. 103 ; Monarch Motor Car Co. v. Pease, (1903) 
19 T.L.R. 148. Cmnpare Simsony. Anglo Ame,7-ican Telegraph Co,, 
Anglo Aiuericari Telegraph Co. v. Spurting, (1879) 5 Q.B.D. 188 
G. A.] Be Baihoay Time Tables Publishing Co., Ex parte, Sandys, 
(1889) 42 Oh. D. 98, O.A. ; Be London Celluloid Go., (1888) 39 Oh. 
T). 19Q, G.k. ', Murhham a7td Darter' sc&se, {lB^2)lGh.. Al'i •, Be New- 
port and South Wales Ship owner’s Co., Bolmd’s case, (1880) W.N. 
80, O.A,, cited in Halsbury’s Laws of England, Vol V. pp. 182, 183. G 
(6) Thus, as against a person, who has purchased shares on the faith of the 
statement in the certificate, the Company is estopped from denying 
that the person to whom the certificate is granted is the registered 
holder entitled to the specific shares comprised in the certificate. 
Bahia and Sa7i Fraiwisco Bailway Co., {IQQ'S) Tj-B., Z Q.'B. D 

(c) When the certificate has come into the hands of a person as against whom 

the Company is estoppel d from denying the statement, therein, he 
can give a good title to a transferee, even though he had notice of the 
falsehood of the statements therein. Barrow’s case, (1879) 14 Oh. 
D. 432, 0. A. E 

(d) If the certificate states that the shares are fully paid up, the Company is 

estopped as afSiinst a purchaser for value without notice to the con- 
trary, from denying that they are so paid up. Burkmshaw v. Nichols, 
(1878) 3 A.O. 1004 ; see, also, Bloomenthal v. Ford, (1897) A.G. 156. F 

(e) Moreover, if a person lends money to a Company on condition that he 

should have fully paid up shares or security, and a certificate for fully 
paid up shares is issued, and the shares are allotted and registered in 
his name, the company is estopped from asserting against him any 
liability in respect of them. Bloome7ithal v. Ford, (1897) A, 0. 166. G 
N.B, — “ This case, and Pay-bmps' s case, (1896 1 Oh. 100), extend the doc- 
trine of BurJcmshaio v, Nichols, (1878) 3 App. Cas. 1004, which 
was that of a transferee to the case of an original allottee.” See 
Halshury’s Laws of England, Vol. V, p. 183, Foot-note (0). 

(/) The Company is likewise estopped against a vendor of shares who having 
6ona yfdc purchased the same, enters into contracts for their sale 
relying on the statements contained in the certificate issued to him. 
BaZfcis Co. V, ToTO&msoTi, (1891) 2 Q.B. 614 = (1893) A.C. 396. H 
(g) Thus, where A transferred shares to B, and after the transfer was regis- 
tered, A fraudulently transferred the same shares to C, and the com- 
pany gave 0 a certificate, though he was not put on the register, 
held, company was estopped from denying C’s right to transfer. 
BalJcis Go. y. To7nkinso7t, (1891; 2 Q.B. 614 = (1893) A.G. 396. I 
N.B.— The test is whether the shares were taken honestly on the faith of the 
certificate, and if so, whether the holder afterwards honestly acted on 
the certificate, or relied on it to his detriment. Hart v. Frontmo 
etc.. Gold Miniyig Co., (1870) L.B., 5 Bxeh. Ill ; Dixon y. Kenyiaioay 
Co., (1900) 1 Oh. 833. 

K.Bi— But, the company is not estopped against a purchaser who was in no 
way led to alter his position by ; the certificate , or who obtained a 
certificate from the company by producing an invalid transfer, 
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Simla V. Anglo-American Telegraph Co., Anglo-American Telegraph 
Go. y. Sparling, {1879) 5 Q.B.D. 188, G.A. : Dixon v. Kennaway and 
Go., (1900) 1 Ch. 833. 

(7i) Thus, a person who claims under a transfer to which the name of the 
registered .share-holder is forged, gets no title to the shares and the 
transferee does not acquire any rights by the simple fact that the 
company has issued to him a certificate that he is the holder of the 
shares which the transfer purports to assign. Sim v. Anglo American 
Telegraph Go., (1879) 5 Q.B.D. 188, J 

(i) On the other hand, the transferee who deposits a transfer with the company 

will have to indemnify the Company for any loss it may suffer in 
consequence of the transfer being a forgery. Sheffield Corporation 
V. Barelay, (1906) App. Gas. 392. K 

(j) But, a purchaser under a forged transfer can sue the company for damages 

if he can show that he bought the shares in good faith, and by relying 
on the certificate believed that he had a good title and thereby allowed 
his claim against his vendor for repayment of the purchase-money to 
be lost, unless the company can prove (the onus being on the 
company) that, at the time of the purchase, the purchaser could not 
have recovered anything from his vend^'r. Dixon v. Kennaioay and Co. , 
(1900) 1 Ch. 833. L 

(k) The holder of a forged certificate is not entitled to any rights against the 

company though the forgery is the Act of one of the secretaries of the 
company. Btibenv. Great Fingall, consolidated, (1904:) 2 K.B. 712 = 
(1906) App. Gas. 439. - M 

N.B, — Buckley is of opinion that the decision in Shaw v. Port Philip Go., 
(13 Q.B.D 103), in which the company was held to be estopped by a 
certificate issued by a fraud of its secretary, and which was in fact a 
forgery, upon the principle that the company was responsible for the 
fraud of its agent acting within the scope of his employment, cannot 
be substained and that the case misapplied the principle of Barwich 
V. English Joint Stock Bank, (L.R. 2 Ex, 259), for, the secretary was 
clearly jnot acting for the benefit, i.e., for or on behalf of the company, 
but for his own interest and in such case the Company is not, in an 
action for deceit, liable for fraud of its agent. See Buckley, 9th Ed. 
p. 43. 

(l) But the company may possibly be stopped by a certificate issued under the 

authority of its directors, even if such authority had been obtained by 
the fraud of the secretary. See Dixon v, Kennaway, (1900) 1 Ch. 833, 
cifed in Buckley, p. 43. M 

(to) a Director is not estopped from denying the validity of a certificate by 
the mere fact that he was present at the meeting in which the certi- 
ficate was passed. (Ibid.) 0 

(Queere). — Whether the Company will not be estopped if the Director has 
actually signed the certificate. (Ibid.) P 

(n) The mere fact that the Company has paid dividends to a purchaser of 
shares does not estop it from denying his title to the shares. Foster 
V. Tyne Pontoon andDry Locks Op., (1893) 63 L.J, (Q.B.) 60. Q 
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I.— “A certmcate.. ..Company (Concluded). 

(5) Damages for refusal to register a transfer. 

(a) The share certificate is not a -warranty^of title upon which the transferee 
who has paid the purchase-money can sue the Company. It only 
operates as an estoppel, which does not in itself give rise to a cause of 
action. It is only when the Company has done something which it 
ought not, or has omitted to do something which it ought not to 
have done upon the assumed state of facts which the Company is 
estopped from denying, that the action for damages lies. Buckley, 
9th Ed., p. 44. E 

(h) If a person has in good faith purchased shares relying on the certificate 
issued by the Company to the transferor, and the Company refuses 
to register the transfer on the ground that the transferor had 
obtained the certificate by fraud, the refusal to register is a cause of 
action, and the transferee is entitled to recover damages from the 
company, and the measure of the damages is the value of the shares 
on the date of the Company’s refusal to register. Ottos Kopje Mines, 
(1893) 1 Ch. 618. S 

(e) It is only the person who has been induced by the statements in the 
certificate, and is therefore entitled to estoppel that can claim dama- 
ges against the’ Company. Simmy. Anglo-American Telegraph Co., ' 
6 Q.B.D. 188. T 

(6) Measure of damages, how determined. 

(а) The measure of damages to which a purchaser of shares is entitled, in 

consequence of the Company’s refusal to register the transfer, i.s the 
value of the shares on the date of the refusal, and is not necessarily 
their value at the date at which the transferee bought, Buckley, 9th 
Ed., p. 44. U 

(б) The directors are not bound to register a transfer immediately it is lodged 

for registration, but are entitled to a reasonable time after the lodg- 
ment of the transfer, and if on the expiry of the reasonable time, 
they refuse to register, the date will be the date of refusal, and not 
the date of lodgment, or the earlier date of transfer. Ottos Kopje 
Mines, (1893) 1 Ch. 618. ¥ 

(c) If immediately on lodgment the directors refuse, that will be the date. 
(Ihid.) W 

2.— “Shall be prima facie evidence.... specif led.** 

(1) Evidentiary value of share certificate. 

The certificate is the only documentary evidence of title in the possession of 
a share-holder. Societe Generale de Paris v. Walker, (18Q5) 11 kpp. 
Gas. 20, 29 ; cited in Halsbury’s Laws of England, Vol. V. p. 182. X 

(2) Share certificate, evidence only of legal title. 

(a) A share certificate is evidence only of legal title and not of equitable title 
to the shares. Shropshire Union Railways and Canal Co, v. B., 
(1875) L.E., 7 H,L. 496, 509, Y 
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(b) “ The certificate purports to show the legal, not the equitable title ; if 

persons are content to deal on the faith of the certificate with the 
registered share-holder -without enquiring into the beneficial owner- 
ship and without obtaining a legal title by transfer, they may find 
themselves ousted by an earlier equitable title or by a legal title, ” 
Buckley, 9th Ed., p. 45. Z 

(c) Thus, if a share-holder who is a trustee for the Company, mortgages the 

shares to some person by depositing the share certificate, the title of 
the mortgagee will not prevail against the prior equitable title of the 
Company. Shropshire Union Railways v. The Queen, H.L. 

496. A 

(d) Similarly, where the executrix of a deceased share-holder transferred shares 

to a hona fide purchaser for value and registered the shares in the 
name of the transferee, the title of the transferee prevailed over that 
of the assignee of the deceased who held only the certificate. London 
and Provincial Telegraph Co., 9 Eq. 653. B 

(e) And an inchoate legal title acquired by delivery of share certificates, is liable 

to be defeated by a complete legal title acquired by a registered transfer 
by a purchaser for value. Colonial Bank w. Ilepworth, 36 

Oh. D. 36. C 

(3) Legal title to shares, when passes. 

(a) It is difficult to say at what moment the legal title to shares passes upon 

a transfer. A transfer duly executed and registered will, of course, 
pass the legal title to the transferee. But, mere registrationj will not, 
in the absence of a duly executed transfers be sufficient. Sometimes, 
the transferee can get a legal title though the transfer has not been 
registered. See Buckley, 9th. Ed. p. 45. See, .also, Powell v. London 
and Provincial Bank, (1893) iCh. 611 = 2 Ch. 555. D 

(b) Thus, a transferee may acquire a legal title to the shares as soon as all 

necessary conditions have been satisfied, to give the transferee as 
between himself and the Company a present absolute and uncondi- 
tional right to have the transfer registered. Nanny v. Morgan, 37 Gh* 
Div. 346 ; Boots v. Williamson, 38 Gh. D. 485 ; Moore, v. North- 
Western Bank, (1891) 2 Ch. 599 ; Ireland v. Hart, (1902) 1 Ch. 522 ; 
Peat V. Claytor, {l%&) 1 Ch. 659. B 

(c) A Company is not bound to register a transfer immediately it is lodged for 

registration, but is entitled to take a reasonable time for making en- 
quiries, and if before the expiration of such reasonable time the com- 
pany receive notice of a prior equitable title, it may refuse to register 
the transfer, so that, it would seem, that during this time legal title 
has not passed so as to exclude the prior equity. Sooiete Generale v. 
Walker, 11 k.G. 20 ion Boots V, Williamson, 38 Ch. D. 485, 493 ; 
see, also, Moore v. North Western Bank, (1891) 2 Ch. 599, F 

(d) If, however, the transfer is registered without notice of the prior equity, 

the legal title may enure for the benefit of the registered holder. 
Dodds V. Hills, 2 H. &M. 424. G 

(4) Equitable title— Instances of. 

(a) Where a transfer is required to he by deed, a transfer in blank will only 
pass an equitable title and will not prevail over a prior equity. Powell 
V. London and Provincial Bank, H 
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N.B. — But, where the regulations do not require a deed, a transfer in blank will 
pass the legal title to the person with whose name the blank is 
eventually filled by the holder of the transfer. JU.P. Sargent, 17 Eq. 
273 explahved in France v. Clark, 26 Gh. Div. 257 ; Tees Bottle Co., 
Dnwies 1, case, 33 L.T. 834. 

K.B. — For blank transfers, see further, notes under S. 44, supra. 

(b) If the articles require that every transfer should be executed by both the 

transferor and the transferee, a transfer executed by the transferor 
alone does not pass the legal title. Ortigosa v, Bromi, Janson d Co., 
38L.J. 145. I 

“ Miscellaneous. ” 

(1) ‘Certification of transfers-’ 

(а) “ Where a share-holder sells some only of the shares comprised in one 

certificate or sells some to one person and the rest to another, he leaves 
the certificate with the Company, whose Officer, generaly the Secre- 
tary, notifies in the transfer or transfers that the certificate has been 
lodged. ” This practice is called “certification of transfers. ” J 

See Halsbury’s Laws of England, Vol. V, pp. 193, 194. 

(б) “ Thus A has 100 shares and wishes to sell 50 to B ; A hands his certificate 

and transfer to the Company. The Company stamps on the transfer 
“ certificate for 100 shares has been lodged at the Company’s Office, 
(Signed) , Secretary. ” The Company is said to “certify the trans- 

fer. ” The Company then prepares two new certificates for fifty shares 
each and gives one to A and one to B. See Topham, 2nd Ed., p. 102. K 

(c) A certification of transfer means no more than that certain documents 

apparently in order and showing prima fade that the transferor 
is entitled to the shares, have been lodged with the Company. It 
does not amount, to a warranty of the transferor’s title, or of the 
validity of the documents. Longman v. Bath Traniioays, (1905) 1 Ch. 
646; &Qe, also, Bishop V. Balkis Consolidated Co., (1896) 2 Q.B.D. 
512, 519, 520, G.A. L 

(d) The Company, is not under an obligation to preserve the original certifi- 

cate, and if after the certification of a transfer, the Company sends 
the original certificate by mistake, to the transferor, and the trans- 
feror makes a fraudulent use of it, the Company incurs no liability to 
the person claiming under the fraudulent act of the transferor. Long- 
man V. Bath Electric Tramways Limited, (1905) 1 Oh. 646. M 

(e) Where transfers of shares were lodged with the Secretary of a Company 

without the certificates, but the Secretary fraudulently certified upon 
a transfer that certificates had been lodged at the Company’s Office, 
the Company was not estopped from setting up the true facts. White- 
church V. Gavanagh, (1902) A.O. 117. N 

(2) Stamp on share certificate. 

(a) In India a certificate of shares, scrip or stock in an incorporated Company 

or other body corporate require a stamp of one anna. See Sch. I, 
Art. 19 of the Indian Stamp Act (II of 1899). 0 

(b) In England, a share certificate requires no stamp, but a scrip certificate 

requires a penny stamp. JS. v. Afpyton, (1873) L.E,, 2 0.0. E. 22. P 
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Miscellaneous — (Concluded). 

(3) Iilen not to be entered on share certificate. 

The Company must not enter on the share certificate any memorandum that 
it has a lien on the shares, IF. Aei/ Sow, (1902) 1 Oh. 467. Q 

(4) Note on certificate for its production before registering transfer— Eifect of, 

“ The usual note on the certificate that without its production, no transfer 
will be registered, is a mere warning to take care of it, and is not an 
invitation to all the world to deal with the certificate on the footing 
of a contract with the holder for the time being not to allow a transfer 
to be registered without its production. ” Eam/ortZ V. jSTaiife (t7£*7nes) 
and Blachnian Co., Ltd., (1905) 1 Oh. 296; per Fainoell, I., reversed 
on gtoxmd', Quy V. Waterlow Brothers & Layton, Ltd., {\20d) 

25 T.L.B. 516 ; compare Societe Generate Be Paris v. Walker, (1886) 
11 App. Gas, 20 ; cited in Halsbury’s Laws of England, p. 184. K 

55. The register of members, commencing from the date of 
the registration of the Company, shall be kept at 
gistor'^*^°*^ I'egistered office of the Company hereinafter 

mentioned. Except when closed as hereinafter 
mentioned, it shall, during business hours, but subject to such rea- 
sonable restrictions as the Company in general meeting may im- 
pose, so that not less than two hours in each day be appointed for 
inspection, be open to the inspection of any member gratis, and to 
the inspection of any other person on the payment of one rupee, or 
such less sum as the Company may prescribe, for each inspection 

Every such member or other person may require a copy of 
such register, or of any part thereof 2, or of such list or summary 
of members as is hereinbefore mentioned, on payment of two annas 
for every hundred words required to be copied. 

If such inspection or copy is refused, the Company shall incur 
for each refusal a penalty not exceeding fifty rupees, and a further 
penalty not exceeding twenty rupees for every day during which 
such refusal continues. 

Every director and manager of the Company who knowingly 
authorises or permits such refusal shall incur the like penalty. 

In addition to the above penalty any Judge of a High Court 
may, by order, compel an immediate inspection of the register. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 30 of the English Companies (Consolidation) Act 
of 1908. S 
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General — (Concluded), 

(2) Object of the section. 

The section was introduced into the Act not only for the protection of share- 
holders, but also for the protection of the public. 20 A. 126. S-i 

(3) Section inapplicable to Companies in liquidation. 

The provisions of this section apply to a company only so long as it is a going 
concern. The right to inspect and require copies, conferred by this 
section ceases when the company is in liquidation. Kent Coal Fields 
P (1898) 1 Q.B. 755. T 

(4) Inspection after winding-up. 

(a) If inspection is required after the commencement of winding-up by or sub- 

^ ject to the supervision of the Court, an order of the Court must be 

obtained under S. 200, infra. The Court can under that section 
permit inspection only to creditors and contributories of the company, 
and if an order is obtained the inspection can be made only in conform- 
ity with the order. See Somerset v. Land Securities Co., (1897) 
W.N. 29. U 

(b) An order of the Court under that section entitles the party to inspect and 

take copies without paying. He is not bound to require the liquidator 
to furnish him with copies and pay the liquidator for them. Re 
Arauco Co., (1899) W.N. 134. Y 

1.—'* Except..,. Inspection.” 

(1) Bight of inspection under section, absolute. 

Where a person who is entitled under this section to obtain inspection of the 
register of shareholders applies for inspection during business hours 
and not at a time when inspection is prohibited either under S. 56 or 
by reason of any rules framed by the company under this section, such 
inspection must be granted, and even a temporary refusal based upon 
grounds of convenience to the company’s business, will render a direct- 
or responsible for such refusal, liable to the penalty provided by this 
section. 20 A. 126. W 

(2) Applicant need not state his object. 

A member who applies for inspection need not state the object for which he 
wants it. Holland w Dickson, 37 Gh. D. 669 ; Davies v. Qas Light 
Co., (1909) 1 Oh. 248. ' X 

I (3) Motive of the applicant, immaterial. 

(a) Even if it be known that the object of inspecting the register or of requiring 

a copy thereof is antagonistic to the company it is illegal to refuse such 
inspection or copy. Reg. v. Wills and Berks Canal Navigation Co. , 
(1873) 29 L.T. 922 ; see, also, Mutter v. Eastern and Midlands Railway, 
(1888) 38 Qh. D. 92; Davies v. Gas Light and Coke Co,, (1909) 1 
Oh. 2iS,affi,rmedm (1909) W.N. 77, cited in Gore-Erowne and Jordon, 
30bh Ed., p. 62. Y 

(b) Hence a company cannot refuse a shareholder inspection of the register of 

members on the ground that he is the solicitor of parties engaged in 
litigation against the company, and that the inspection is required in 
the interest of his client and not in the interest of the company or any 
member of the company as such. Reg. v. Wills Navigation, 29 L.T. 
922, ciferZ in Buckley bn Companies, ^th Ed., p. 83. Z 


21 
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/ . — “ Bxcep t...- iaspection ’ ( Cone hided) . 

(4) Presidency Banks— Bight of inspection. 

(a) This section is inapplicable to the Bank of Madras, Bombay or Bengal, all 

of which are incorporated by the Presidency Banks Act (XI of .1876). 
A shareholder of one of such Banks cannot claim an absolute right of 
inspection which the present section confers on a member of a company 
registered under this Act. A member of such Bank has no statutory 
right to inspect, copy or take entries from the register of its sharehold- 
ers, or any other document belonging to it. In respect to such 
matters he has only the Common Law right belonging to every mem- 
ber of a corporation, and his right of inspection is limited to cases 
where he has in view some definite right or object of his own, and to 
those documents which would tend to illustrate such right or object. 
12 O.W.N. 825. A 

(b) Where, therefore, it appeared that a member of such Bank had no special 

interest in any of the matters complained of, or any interest other 
than or different from that of each member of the corporation, and 
that he had no definite right or object of his own to aid or serve in 
asking for inspection of the register, or right or object which the 
register would illustrate, but his object was to obtain inspection in 
order to communicate with the shareholders with the view of secur- 
ing their help in bringing about an, improvement in the adminis* 
tration of the Bank’s affairs, held that he was not entitled to the right 
of inspection. (Ibid.) 3 

2. — “ Every such member. part thereof 

(1) Bight to take copies, under the Companies Giauses Acts- 

Under the English Companies Clauses Acta there is a right to take copies but 
under the present section, while the person entitled to inspect can 
require a copy on payment of the prescribed fee, he is not entitled to 
take a copy himself. Balaghat Co., (1901) 2 K.B. 665, overruling 
Board v. African Consolidated Co., (1898) 1 Oh. 696. C 

(2) Lien cannot be created over Register, 

(a) As persons other than the company have rights under this section over the 

■register of members, the directors cannot deal with it so as to create a 
lien over it. CapitaZ Fire Association, 24 Oh. D. 408. See, also, Rapid 
Transit Co., (1909) 1 Oh. 96. - D 

(b) Hence the solicitor to a company cannot acquire a lien over the register of 

memhevs. Capital Fire Associatioji, 24: Oh. I). iOS; Rapid Tra^tsit Co., 
(1909) 1 Oh, 96. ' E 

N.B. — The same rule may hold good with regard to other books which under 
the Act or the Articles of Association are required to be kept at the 
registered office of the Company. Anglo-Maltese Hydraulic Dock Co., 
(1885) 54 L.J. Oh. 730. 

(3) Bight to custody of register in winding-ap. 

As between a receiver for debenture-holders, and a liquidator in a compulsory 
winding-up, the latter is entitled to the custody of such of the books 
(including the register of members) and documents of the Company 
as relate to its management and business, and are not necessary to 
support the title of the debenture-holders. Eugilv. South Metropolitan 
Breioing Go., (1892) 1 Oh. 442, E 
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56. Any Company ander this Act may, upon giving notice by 

advertisement in some newspaper circulating in 
district in which the registered office of the 
Company is situate and in the local- official 
Gazette, close the register of members for any time or times not 
exceeding in the whole thirty days in each year. 

(Notes). 

General. 

(1) Gortesponding English Law. 

This section corresponds to S. 31 of the English Coiupaiiies (Consolidation) 
Act of 1908. 

(2) Company not bound to register transfer when register is closed. 

The Bank of Bengal was held entitled to refuse to register a transfer of 
shares when the application was made daring the time the transfer 
books of the Bank were closed under the powers given by S, 21 of Act. 
XI of 1876 and after a public notification in accordance therewith. 
3 0. 392. G 

N.B.— Though the Bank might not have given this reason for not registering 
at the time of the application being made, they were entitled to avail 
themselves of it subsoquently when a svut was brought to compel them 
to register the tran.sfer. (Ibid.) 

57. Where a Company has a capital divided into shares, 

. whether such shares may or may not have been 

Notice, of increase , . , / 

of capital and of converted into stock, notice of any increase in 

S^Registra° such capital beyond the registered capital, and, 
where a Company has not a capital divided into 
shares, notice of any increase in the number of members beyond 
the registered number, shall be given to the Koigistrar, in the case 
of an increase of capital, within fifteen days from the date of the 
passing of the resolution by which such increase has been author- 
ised, and in the case of an increase of members, within fifteen days 
from the time at which, such increase of members has been resolved 
on or has taken place ; and the Registrar shall forthwith record the 
amount of such increase of capital or members. 

If such notice is not given within the period aforesaid, the 
Company in default shall incur a penalty ^ not exceeding one 
hundred rupees for every day during which such neglect to give 
notice continues ; and every director and manager of the Company 
who knowingly and wilfully authorises or permits such default 
shall incur the like penalty. 



164 Act of 1882 (the inHian companies act). [Ss. 57 k 5S 

(Notes). 

General, 

Corresponding Englisb Law. 

This section corresponds to S. 44 of the English Companies (Consolidation) Act 
of 1908. The words “ or in the case of a special resolution the con- 
firmation” which are found in the English Act, between the words “in 
the case of an increase of share capital vvithin fifteen days after the 
passing” and the words “ of the resolution authorizing the increase” 
are not foixnd in the Indian Act, 

Under the English Act the penalty for default is £5 for every day. 

1 . — “ The Company in default shall Incur a penalty. ” 

Prosecution under the section — Limitation. 

No period of limitation is fixed for the prosecution of an ofience under this 
section. Imperial Cotton Mills Co.’s case, decided by the Chief Presi- 
dency Magistrate of Bombay, reported in the Times of India, 3rd 
December, 1385, and cited in Bussell and Bayley, 3rd Ed., p. 73. G-1 

S8. If the name of any person is fraudulently or without suffi- 
cient cause 1 entered in, or omitted from, the 
pr^er^'^^entiy ^™r register of members kept by any Company under 
??j5ir ’ this Act, or if default is made, or unnecessary 

delay takes place, in entering on the register the 
fact of any person having ceased to be a member of the Company 2, 
the person or member aggrieved, or any member of the Company, 
or the Company itself, may, by application to the principal Court 
of original civil jurisdiction in the district or place in which the 
registered office of the Company is situate, apply for an order of 
the Court that the register may be rectified'^; and the Court may 
either refuse such application, with or without costs to be paid by 
the applicant, or it may, if satisfied of the justice of the case, make 
an order for the rectification of the register, and may direct the 
Company to pay all the costs of such application, and any damages 
the party aggrieved may have sustained 

The Court may in any proceeding under this section decide any 
question relating to the title of any person who is a party to such 
proceeding to have his name entered in, or omitted from, the regis- 
ter, whether such question arises between two or more members or 
alleged members, or between any members or alleged members and 
the Company, and whether there has or has not been default on the 
part of the Company ; and generally the Court may, in any such 
proceeding, decide any question that it may be necessary or expedi- 
ent to decide for the rectification of the register : Provided that the 
Court may direct an issue to be tried in which any question of law 
may be raised ; and an appeal in the manner directed by the Code of 

Civil Procedure shall lie 5. 
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(Notes). 

General. 

(1) Oowesponding English Law. 

This section corresponds to S. 32, sub-secs. 1, 2 and 3 of the English Companies 
(Consolidation) Act, 1908. The word ‘ fraudulently’ found before 
the words, ‘ or without sufficient cause ’ is not found in the English 
Act. The other difierences in wording between the two sections relate 
. to the Courts in which, and the modes by which, application is to be 
made under the sections. The proviso in S. 58 of the Indian Act 
which gives power to Court ‘ to direct an issue to be tried in which any 
question of law may be raised’ is not to be found in S, 32 of the 
, English Act, 1908. H 

(2) Jurisdiction under the section. 

(a) The jurisdiction to rectify the register, conferred by this section can be 
exercised only in two cases : (1) if the name of a person, is without 
sufficient cause entered in or omitted from the register and (2) if 
default is made or unnecessary delay takes place in entering on the 
register the fact of any person having ceased to be a member. E.P. 
Ward, L.R. 3 Ex. 180. I 

(5) When there is no dispute as to a person being, or having ceased to be a 
member, the summary jurisdiction under this .section to compel the 
company to perform the ministerial duty of entering the fact on the 
register is clear. See Buckley on Companies, 9th Ed., p. 85. J 

(c) Similarly the Court can rectify the register under the section if the oom- 
pany has prematurely registered a member, e.g., before a contract 
under S. 28, supra, has been filed. Denton Golliery Co,, E.P. SJiatv, 
18 Eq. 16. K 

N.B. — To give jurisdiction under the section it is not necessary that there should 
have been default on the part of the company. If in deciding 
the question of legal title it appears that the right name has not been 
registered, there is jurisdiction. E,P. Shato, 2 Q.B.D. 463. 

(3) Gases of conflict of equities — Jurisdiction. 

When there are equities to be determined the cases are divisible into two 
classes, (1) where the contest is between alleged share-holders and the 
company and (2) where it is between two persons each claiming to be 
a member. Buckley on Companies, 9th Ed., p. 85. L 

(4) Conflict between member and company. 

(a) There are numerous English cases in which S. 32 of the English Companies 
Act (1908) corresponding to the present section has been resorted to, 

, for determininig the equities between an alleged share-holder and the 
company. See Stewart’s case, i Ch. 574, and the cases there cited. M 
(6j If the share-holder clearly establishes his right, the Court will proceed 
under this section, and will not put the member to the necessity of 
bringing an action. E.P. Hard, L,E. 3 Ex. 180, 184 ; E.P. 

2 Q.B.D. 463. N 

(5) Conflict between member and member. 

It is doubtful whether the summary jurisdiction under the section exists 
in a case of conflict of equities between members or alleged members 
themselves.- There is a conflict of opinions on this point in cases 
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decided under the English Law. See Ward and Ilenn/s case, 2 Ch. 
431 ; Beese Biver Co. v. Smith, L.R, 4 H.L. 64, 80 ; E.P. Sargent, 
17 Eq. 273, 276 ; Stewart's case, 1 Oh. 574, 586 ; Ward’s case, 
2 Eq. 226 ; Head's ease, 3 Eq. 84 ; Ward and Garjit’s case, 4 Eq. 
189 ; i¥«ts(7>'auc nnd HarPs case, 5 Eq, 193. 0 

is however clear, that in a conflict of equities bofcwon two claimants, 
the jurisdiction, if it exists, will not be exorcised tn a complicated 
and difficult ease. Stewart's case, ICh. 585, 586 ; Ward and Henry's 
case, 2 Oh. 431 ; H.P. Kintrea, 5 Oh. 95, 99, 

(6) Contest between claimants— Legal right established in one of them— Jurisdic* 
tion. 

Where there is no conflict of equities, but one of the claimants establishes a 
a clear legal right, rectification will follow. Exp. Sargent, 17 Eq. 
273 ; Exp. Shaw, 2 Q.B.D. 463. P 

(7) Rectification in spite of forfeiture. 

A person whose name 1ms been improperly registered as a member can apply to 
have his name removed from the register, though the shares in re- 
spect of which he was registered .as a member have been forfeited, and 
the fact has been noted in the register. Los. case, 34 L. if. (Oh.) 609 = 
13 W.B. 883 = 12 L.T. 690 = 11 jur. (N.S.) 661. Q 

(8) Effect of order of removal, on the member’s liability. 

The order of a Court removing the name of a person from the register is 
as against the company and other members a complete indemnity to 
that person. Bank of Hindustan, China and Japan, Martin’s case, 
2 H. & M. 669. R 

(9) Rectification— Retrospective effect of. 

A. rectification may sometimes have a retrospective effect so as for instance 
to give validity to an act done before rectification by a person whose 
name is subsequent to the rectification entered on tlie register, 
Sussex Brick Co., (1904) 1 Oh. 598 ; see, also, Be Scottish Universal 
Finance Bank, Breckenridge’s case. (1865), 2 Hem. & M. 642 ; 
BailUe’ saaae, (1898) 1 Ch. 110, S 

(10) Jurisdiction to rectify— Discretionary. 

(а) The power of rectifying the register given by the section is discretionary in 

the sense — that the Court properly can only exercise it if satisfied of the 
justice of the case. The Court may decline to exercise this power, if it 
is not fair to do so, i.e.^if the applicant has not established any equity 
to disturb the existing state'of things. See per Ecfeezoicli, L, in Helierby 
Rowland etc., Sfeumsliip Go., (1901) 2 Oh. at p. 273. See, also, 
Ex parte Shaw, (Wn)i Q.B.B. iGS G.k., Re Kimberley North Block 
Diamond Co., Ex parte Wernher, (1888), 59 L.T. 579 G-A; Ward and 
ifew?/s case, (1867), 2 Ch. App. 431, 441 ; He Tahiti Cotton Go., Ex 
parte Sargent, (1874) L.R, 17 Eq. 273, 276, cited in Plalsbury, Vol. V,, 
p. 154. ' T 

(б) The section does not give a member or alleged member ex debito justitice, 

the summary remedy. Re British Sugar Refining Go., 3K. & J. 408. U 
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General— (Continued^. 

(11) Jurisdiction, when may be refused to be exercised. 

(а) If, from its complexity or otherwise, the Court thinhs that any case could 

be more satisfactorily dealt with in an action, the Court, without 
prejudice to the applicant’s right to institute an action for rectifica- 
tion, will decline to make an order. Be National and Provincial 
Marine Insurance Co., Exparte Parker, {1861) 2 Oh. App. 685 ; 
Simpson's case, (1869) L.R. 9 Eq. 91 ; Stewart's case, (1866) 1 Ch, 
A'pp. 57 i, 585; Be Gresham Life Assu7-ance Society, Exparte Penny, 
(1872) 8 Oh. App. 446, 448 ; Askew's case, 9 Ch. App. 664 ; Be Bag- 
nail (& Co., Ex parte Dick, {1875) 588 ; Bellerhy y. Rowland, 

(1901) 2 Ch. 265 = (1902) 2 Ch. 14 ; E,P. Shaw, 2 Q.B.D. 463; Ward 
and Henry's case, 2 Ch. 431. See Halsbury’s Laws of England, Vol. V, 
p. 154. Buckley, 9th Ed., p. 85. V 

(б) Thus the Court may decline to pass an order on the application of a paid- 

up share-holder, for such share-holder is under no liability, and the 
order to remove his name amounts to a decision that he is entitled to 
repayment. Alison’s case, 16 Eq. 394 = 9 Ch. 1. W 

(c) Similarly the Court will not order a transfer to be registered where the 
alleged transferor is not before the Court and there is any real doubt as 
to the validity or bona fides of the transaction. 8 C. 317. X 

(12) Court’s duty when it exercises jurisdiction to rectify. 

When the Court entertains the application, it is bound to go into all the cir- 
cumstances of the case, and to consider what equity the applicant has 
to call for its interposition. Trevor v. Whitworth, (1887) 12 App. 
Cas. 409, 440; Sichell's case, (1867) 3 Ch. App. 119; Bellerby 
V. Rowland a^id Mancoods Stea^nship Co. Ltd., (1902) 2Ch. 14 C,A. 
cited in Halsbury, Vol. V, p. 154. y 

N.B. — The words “if satisfied of the justice of the case ” which were also found 
in the corresponding section of the English Companies Act, 1862, 
S. 35, are not re-enacted in the English Companies (Consolidation) 
Act of 1908. 

N.B. — As to the importance of these words, see per Lord Macnaghten in Trevor 
V. Whitworth, 12 A.C. at p. 440. 

(1.3) Cases in which the power of rectificatiou has been exercised. 

(а) Where there has been misrepresentation in the prospectus, Bwlch-y-plwni 

Lead Mining Co. v. Baynes, (1367) L.R. 2 Exch. 324 ; Bentley and 
Go. V. Black, (1893) 9 T.L.R, 580 O.A. ; Deposit Life Assiirance 
V. Aysoo7igh, (1850) 6 El. and Bl. 761 ; Aarofi's Reefs Twiss, (1896) 
A.C. 273. Z 

(б) Where it is expedient to have an order which will bind all the share-holders 

and effectually bar any subsequent application for restoration of a 
name struck out by the directors. Martin's case, (1865) 2 Hem. & M, 
669; Higg's case, (1865) 2 Hem. & M. 657 ; Re Bmk of Hindustan, 
Chma and Japan, Ex part Los, (1865) 34 L.J. (Oh.) 609. A 

(a) Where shares have been improperly issued 'at a discount. Coregum Gold 
Mining Co. of India v. Roper, (1892) A.C. 125 ; i?e Eddysione Marine 
Insurance Go., (1893) 3 Ch. 9 C.A, ; Hirsche v. Sims, 189 A.C. 664, 
P.G. ; Re Addlestone Linoleum Co., (1887) 37 Ch. D. 191 C.A. ; Re 
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, General”' (Confirmed) , 

Almada and Tirito Co,, (1888) 38 Oh. D, 4-15 0. A, ; Be New Chile 
Gold Mining Co., (1888) 38 Ch. D. 875; Keatinge v. Consolidated 
Mines, (1902) 18 T.L.R. 266. B 

(d) Where the application for shares has been made in the name of a person, 

as, for instance, an under-writer, without his authority, Be Consort 
Deejp Level Gold Mines, Ltd,, Mx parte Stark, (1897) 1 Oh. 575 O.A.; 
see, also, Re Bentley {Henry) and Co. and Yorkshire Breioeries, Ex 
parte Harrison, (1893) 69 L.T. 204 C. A. ; Hindley's case, (1896) 2 Ch. 
121 O.A. ; CarmichaeVs case, (1896) 2 Ch. 643. C 

(e) Where there is no vaild allotment of shares, Be Hoyner District Consolidated 

Cold Mines, Ex parte Smith, (1888) 39 Ch. D. 546; Be Portuguese 
Consolidated Copper Mines, Ltd., (1889) 42 Oh. D. 160 C.A. ; Be 
Printing, Telegraph and Construction Co. of Agence Havas, Ex parte 
Oammel, (1894) 2Ch. 392 C.A. D 

(/) Where the allotment is not made within a reasonable time, Be Bowron, 
Daily and Co., Ex parte Daily, (1868) 3 Ch, App. 592, E 

(g) Where an allotment has been irregularly made. Re Homer District, Con- 
solidated Gold Mines, Ex parte Smith (1889), 39 Ch. D. 646. P 

(?/.) Where a transfer of shares has been improperly registered or refused 
registration, Pulbrook v. Richmond Consolidated Mining Co., (1878) 

9 Oh. D. 610 ; Re Bahia and San Fransisco Bail. Co., (1868) L.R. 3 
Q.B. 584 (Forged transfer) ; Be Stranton Iron and Steel Co., (1878) 
L.R. 16 Eq. 559 (Transfer for the purpose of increasing power to 
' vote) ; Be Manchester and Oldham Bank, (1885) 54 L.J. (Oh.) 926 ; 
Ex parte Shaw, (1877) 2 Q.B.D. 463 (O.A.),; Be Stockton Malleable 
Iron Go., (1875) 2 Oh. D. 101 ; Be Ystalyfera Gas Co., (1887) W.N. 
30 ; Re Violet Consolidated Gold Mining Co., 80 L.T. 684. G 

. (i) Where the Company purs on its, register matters which are not required by 
the Act, Be Key {W) d Son., Ltd., (1902) 1 Oh. 467 ; Be. Saunder’s S 
Co., (1908) 1 Oh. 415. H 

if) Where it is sought to set right allotments of shares which have been issued 
as fully paid without a proper contract being filed, as required by 
S. 28, supra, Be Nett) Zealand Kapanga Gold Mining Co., Ex parte 
Shaw, (1873) L.R, 18 Eq. 17 {n) ; Be Denton Colliery Co., Ex parte 
Shatu, (1874) L.R. 18 Eq. 16; Re Broad street Station Dioellings Co,, 
(1887) W.N. 149 ; Re Nottingham Bretoery, (1888) 4 T.L.R. 429 ; 
Be Maynards, Ltd., (1898) 1 Oh. 515 ; Be Lovibond c6 Sons, (1901) 
17 T.L.R. 315 ; Be Darlington Forge Co., (1887) 34 Oh. D. 522. I 

(14) Suit for rectification, 

(a) The procedure prescribed by the section is a summary one and enables the 
Court to rectify the register on an application made for that purpose 
without any suit having been instituted. But, apart from the 
section, a suit may, without any direction by the Court, be brought 
for the rectification of the register. Dloxam v . Metropolitan Cab d 
Carriage Co., (1864) 12 W-B. 736 ; JSoofe v. Williamson, (38SS) 38 Ch. 
D. 485; Moore % N.W. Bank, [1891) 2 Oh. 599; Lyndev, Anglo 
Italian Hemp Spinning Co., {lQ9Q) l Ch.. 178; Mckeotimy. Boudard 
• • ■ Pem-iZ Gear Co., (1896) 74 L.T 712 O.A. ’ J 
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(b) To bring a suit is the proper course which should be followed where there 
is much complexity, or where other relief is required. See cases 
cited under ‘jurisdiction, when may be refused to be exercised.’ 
No. 11, s^ipra. K 

(15) Application of the section to Companies in liquidation. 

(a) S. 32 of the English Companies (Consolidation) Act has been held 
applicable to Companies in liquidation as well as to going Companies. 
Although in the case of Companies in liquidation there is, under 
S. 163 of, that Act (corresponding to S. 147 of the Indian Act) a 
separate power to rectify, it has been held that the power conferred 
by S. 32 is not determined or cut down by winding up, and may be 
exercised after as well as before winding up. See Sussex Brick Co., 
(190-4) 1 Oh. 598 ; Breckenridge’ s case, 2 H. & M. 642 ; Beese Biver 
• 2Iining Co. v. Smith, 4 H.L. 64 ; Onward Building Society, (1891) 
2 Q.B. 463 ; Ward and Henry's case, 2 Eq. 226 = 2 Oh. 431. E 

(5) The Allahabad High Court has held that S.'58 of the Indian Companies 
Act only gives authority to pass orders in a case where a Company 
is a going concern and that all applications made for rectification of 
the register after liquidation must be made under and by virtue of 
the authority conferred by S. 147. See 22 A. 510. M 

N.B. — This decision must not be deemed to exclude the application of S. 68 
to cases of Companies in liquidation. S. 147 expressly provides 
that the register may be rectified in all cases where rectification is 
required in pursuance of_,this section. The efiect of the decision there- 
fore seems to be that the provisions of S. 58 do not apply to a Com- 
pany in liquidation of their own force but only in virtue of the power 
conferred by S. 147, and to that extent must be deemed to be part of 
S. 147. 

N.B. — An application against a company in liquidation is a proceeding 
against the company within the meaning of S. 136, infra, and can 
be made only with the sanction of the Court under that section. 
Onwar d Building Society, {WQl) ^ iQQ. 

(16) Application by liquidator. 

(ft) Where a person fraudulently gets himself registered the register may, on 
the application of the official liquidator, be rectified. Gastellois case, 
2 D.P. & J. 302 ; How's case, (1872) W.N. 136 (172) ; and other eases 
in Buckley on Companies, 9th Ed., p. 38. N 

(5) But rectification will not be ordered at the instance of the liquidator when 
the inaccuracy of the register is due to the default of the Company. 
Siahell's case, (1867) 3 Oh. App. 119 ; see, also. Be General Floating 
Dock Go., Hughe's case, (1867) 15 W.N. 476 ; Parson’s case, (1869) 
L.R. 8 Eq. 656. ' 0 

N.B. — Laches, may prevent the Company from claiming their right to have 
the register rectified. European Central By. Co., Parson's qs&q, 
8Eq. 656. 

(17) Company in liquidation— Application how made. 

An application under the section, on the part of a Company in liquidation 
shall be made in the name of the Company and not of the liquidator. 
, E.P. Kintrea, 5 Oh. 95. P 


22 
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I.— “ Pmudulently or without sutiicieat cause. ” 

(1) Fraudulent mis-statements or suppression — Effect. 

If ii man has been induced by fraudulent mis-statemeuts or fraudulent sup- 
pression to become a member of a Company, and thereupon his name 
has been entered on the register that entry will have been without 
sufficient cause. Per Kelly, O.B. in Exp. Ward, 3 Ex. 180 ; see, 
also, Esp. Eirairea, 5 Oh, 95 (99). Q 

N.B.— -The word ‘ fraudulently’ in the section has given legislative sanction 
to the judicial interpretation of the expression “ without sufficient 
cause, ” in the above case. Exp. Ward. See Russell and Bayley, 
3rd Ed., p. 74. 

N.B.' — For the definitions of the terms ‘ fraud ’ and ‘ misrepresentation,’ see 
Indian Contract Act (IX of 1872), Ss. 17 and 18. 

(2) Misrepresentation as a ground of rescission, must be one of fact. 

(а) Misrepresentation must be one of fact and not of law. Beathev. Ehury, 

7H.L.102. , • R 

(б) But a statement of facts which involves a question of law is a statement 

of fact. Eaglesfield Y. Londonderry, 4 Oh. D. 693 (703) O.K ; New 
Brmmoiolc d) Canada, Rail etc., Go. v. Gonybeare, 9 H.L.C. 711 ; 
West London Commercial Bank v. Eitson, 18 Q.B.D. 360, O.xi ; 
Derry v. Peek, 14 A.O. 337 ; Holsbury, Vol. V, p. 129, _ - S 

(c) A representation as to the state of a man’s mind is a representation of fact. 
Though it is very difficult to prove what the state of a man’s mind 
at a particular time is, yet if it can be ascertained, it is as much a 
i&ab as anjthxrxg else. Per Boiven, L.J. in Edfjinrjton V. Fitsimaurice, 
(1885) 29 Oh. D. 459. T 

(3) Hope and expectation, holding out— Whether representation of fact. 

Language expressed in the form of hope and expectation may be a representa- 
tion of fact, although statements as to what will occur in future are 
not ex necessitate statements of fact. (1896) A.O. 273 ; Uallotos 
V. Fernie, 3 Oh, Ap. 467- See Halsbury, Vol, V, p, 129 and other cases 
cited therein on this subject. 0 

(4) Exaggeration in prospectus— Whether misrepresentation. ' 

(а) A mere expression of exaggerated views of the advantages of a Company 

without any material mis-statement of facts does not amount to 
misrepresentation. Denton y. Macneil, 2 Eq. B52. 0-1 

(б) Exaggeration is a- totally different thing from misrepresentation of any 

precise or definite facts ; as to these there must be tiberrima Jides on 
the part of the contractors. Per Wood, 7.C., in Ross v. Estates 
Investment if Co., B Eq. 122 (136). ¥ 

N.B, — The public ought to have the same opportunity , of, judging everything 
which has a material bearing on the true character of the adventure 
asthe promoters themselves possess. CcwfrcifRaifzor/T/ Co. ojfEcjici'wZa 
v.Eiscii, 2H.L. 99 (113). 

(5) Falsity of statement— Test. 

■ It is not essential that some specific allegation of fact should be false. The 
true test is, was there, taking the whole thing together, false repre- 
sentation. If a number of statements give a false impression, the 
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prospectus is none the less false, although it may be difneult to show 
that any specific statement is untrue. Aaroti's Beefs v. Ttoiss, (1S9Q) 
A.O. 273 (281). W 

(6) False statement as to contents of documents. 

(a) A false statement in a prospectus as to the contents of a document does 

not cease to be a misrepresentation merely because the document 
referred to is offered for inspection. Smith v. ChadwicJc, 20 Gh. Div. 

' 27. . X 

(b) If a man in a prospectus falsely states the contents of a written document, 

he cannot escape from .such a false statement by saying ‘ I offered to 
show you the document.’ But if he makes an incomplete statement, 
he can. Per Jessel, 2T.B. in Smith v. Chadwick, 20 Ch. Div. 27, 
57. See, also, Redgrave v. 20 Gh. Div. 1, 14 ; ibid., p. 24 ; 

Aaron’s Beefs v. Tioiss, (1896) A.O. 273, 287. Y 

(7) Concealment, when a ground of rescission. 

A concealment of facts in a prospectus is a ground of rescission, if it relates to 
most material facts with which the 'public ought to have been 
acqiuainted, and is of such a nature that it gives to the truth which 
is told the character of falsehood. Oakes v. Turquand, L.B. 2 H.L. 
842. . Z 

(8) Misrepresentation to be material. 

The misrepresentation must be a material inducement to enter into the con- 
tract. See Nicol’s case, 3 Be. G. & J. 387 ; Smith v. Chadwick, 20 
Gh. Div. 27 ; Downes v. Ship, L.R. 3 H.L. 343. 1 

(9) Materiality of misrepresentation — Onus of proof. 

The omis of proving that a misrepresentation which led to a contract was not 
a material inducement to enter into it is on the party who has made 
the representation. Bicol’s case, 3 De. G. & J. 387. B 

(10) Misrepresentation need not be sole inducement. 

■ It is not necessary to show that the misrepresentation was the sole inducement 
, . to the contract. The question is whether, the applicant acted upon 

the misrepresentation, not whether he acted upon the misrepresenta- 
tion alone. He may recover although he was induced also by other 
things, as for instance his own mistake. Edgingtoh y. Fitzmauricd, 
29 Oh. D. 459 ; London v. Leeds Bank, (1887) D.N. 31 =56 L.T. 315 
= 56 L.J. (Ch). 321 ; Arnison v. Smith, 41 Ch. D. 348 ; Peck v. Derry, 
37 Oh. D. 541 (574), ci Win Buckley, 9th Ed., p. 88. C 

(11) Misrepresentation need not be fraudulent. 

(a) A misrepresentation, in order to afford relief, need not be wilfully false. 
It is immaterial, so far as rescission is concerned, whether it is believ- 
ed to be true or not* It is not necessary to show such misrcpresenta- 

tion as would sustain an action for deceit. See Siwit/i’s case, 2 Gh. 604. 
See, also, New Brunswick and Canada Railway Co. v. Muggeridge, 

. 1 Dr. & Sm. 363, 383. Gurney, L.R. 6 H.L. 377, 390, 403 

= 13 Eq. 79. Arkuwright v. PewhoW, 17 Oh. Div. 301 ; 6 N.W.P. 
350. B 
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(b) It is a rule of law that if persons take upon themselves to make assertions 
as to which they are ignorant, whether they are true or untrue, they 
must in a civil point of view be held as responsible, as if they had 
assured that which they knew to be untrue, Per Lord Cairns in 
Beese River Silver Minvng Co. v. Smith, L.R. 4 H.L, 84, 79, See, 
also, Attorney Qenet'al v. Bay, 9 Ch. 397, 402 (N). B 

(12) Partial misrepresentation— Effect of. 

(a) A partial misrepresentation has the same effeot as a total misrepresentation 

and destroys the contract entirely ; it does not alter, or modify the 
agreement pro tanto. Clermont v. Tasburg, 1 Jao. & W. 112; Rawlins 
v. Wichham, 3 Da. G. & J. 304, 321 ; Adam v. Newbigging, 34 Oh, 
D, 582=13 A.O. 308. F 

(b) A person has no right to repudiate one portion of an entire contract on 

the ground of fraudulent misrepresentation and adhere to the other 
portion. If the contract is to be avoided on that ground, it must be 
avoided intoto, 9 G.L.R. 467 = 8 0. 13.8 ; see, also, 17 0. 291 = 16 I. A. 
233 (P.G,). G 

(13) Misrepresentation, to be made by a party on his agent. 

(«) A misrepresentation in order to vitiate a contract must be made by a party 
to it or by his agent. Per Bindley, L.J. in Karberg’s case, (1892) 3 
Ch. 1 (IS). H 

(6) Where a person has been drawn into a contract to purchase shares belong- 

ing to a Company by fraudulent misrepresentations (or by fraudulent 
concealment) of the directors, and the directors in the name of the 
Company, seek to enforce that contract, or the person who has been 
deceived institutes a suit against the Company to rescind the contract 
on the ground of fraud, the misrepresentations are imputable to the 
Company, and the purchaser cannot be held to his contract, because 
a Company cannot retain any benefit which they have obtained 
through the fraud of their agents. Per Lord Chelmsford in Western 
Banh of Scotland v, Addie, L.R. 1 H.D. Sc. 1*45 (147) ; see, also, 
Nicol’s case, 3 De G. and J. 387 ; Peekv. Qurney, 13 Eq. 79 ; L.R. 6 
H.L. 377 and Eotildstoorth v. Glasgow Bank, 5 A.O. 317, cited in 
Buckley on Companies, 9th Ed., p, 88. 1 

(14) Misrepresentation by agents— Company’s responsibility. 

(а) Any misrepresentations made by the agents of a company which form the 

foundation of a contract between the company and a third person— 
those misrepresentations lying at the root of the contract— will 
entitle the other party to avoid the contract and the company must in 
that sense take upon themselves the consequences of the misrepresent- 
ations of their agents. Per Wood, V.G. in Henderson v, Lacon, 5 
Eq. 249 (261). J 

(б) But the company cannot ha held liable for the unauthorized and fraudulent 

act of a servant or agent committed not for the general and special 
benefit of the Company but for the servant’s own private ends. 
British Mutual Co. v. Ghamwood Forest Co,, 18 Q.B.D. 714 and 
other cases cited in Buckley on Companies, 9th Ed., p. 88. See, 
also, 6 W.R, 252 ; 19 M.L.J. 57. K 
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(c) Nor is the company liable if the misrepresentations are made by an agent 
outside the scope of his authority as when an officer of the company, 
not being a director, answers enquiries which do not properly fall 
within the business deputed to him. Partridge Albert Life 
Assurance Go,, {Alb, ArL), 16 Sol. J. 199 ; see, also, 19 M.L.J. 57 
(59). L 

(15) MisFepresentation of secretary. 

i (a) The Secretary of a Company has no pritna facie authority to make 

representations. His authority to make then! must be proved. 
Barnett, Eoares d- Go. v. South London Tramways, 18 Q.B.D, 815. M 

(5) The duties of a secretary are of a limited and somewhat humble character. 

Whitchurch, Lint. v. Cavanagh, (1902) A.G. 124. N 

(c) He is a mere servant. His duty Is to do what he is told, and no person can 
assume that he has any authority to represent anything at all. Per 
Lord Esher i in Barnett v. South London TrantJoays, 18 Q.B.D. 815.0 

(16) Misrepresentations by manager of Banking Company. 

The manager of a Banking Company, making a representation as to the sol- 
vency of a customer, although acting within the scope of the general 
authority given him, maybe making the representation in his own 
character, and not on behalf of the company. Swift v. Jewsbury, 
L.R. 9 Q.B.D. 301. B 

(17) Misrepresentation by the director of a Bank. 

(a) Misrepresentations, by the director of a bank, to an intending applicant 
for purposes of shares, will not bind the bank or enable the purchaser, 
afterwards to repudiate the contract with the bank. 127 P.R. 1899. Q 

(6) A director of a Company though he may occupy a fiduciary position with 

regard to the share-holders collectively, holds no such position; with 
regard to the individual share-holders. So, an action will not lie 
to recover damages, in relation to certain shares in a Company, on 
the ground that the defendant, a director of the Company, knowing 
the shares to be worthless, made false representations as to their 
nature and thus induced the plaintiff to purchase the same, 18 A, 
56; see, also, 127 P.R. (1889). R 

(18) Misrepresentation by promoter. 

# A “—before incorporation cannot relieve a subscriber of the memorandum from 

his liabilities. Lurgan's case, (1902) 1 Ch. 701 ; but see Earberg’s 
case, (1892) 3 Oh. l and 4 C.W.N. 369. S 

# In Karberg’s case, (1892), 3 Gh. l it was held that a misrepresentation 

in a prospectus issued by the promoters before the incorporation of 
a Company may he a ground of rescission of the contract to take 
shares. But Buckley is oPopinion that “ the ground of the decision 
in this case was not misrepresentation, but that the contract was 
made upon terms which were not complied with or possibly that the 
untruth of C’s representation may vitiate the contract if the facts 
are that A contracted with B, knowing that 0 had made, and B was 
relying upon the representation in which case, for purposes of 
rescission, knowledge of the untruth of the representation is not 
material.” See Bubldey, 9th Ed., p. 90. 
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1.—“ Fraudulently or without sufficient cause ” — (Contimied), 

(19) Misrepresentations in prospectus. 

(a) If it can be shown that a material representation which is not true, is con- 
tained in the prospectus, or in any document forming the foundation 
of the contract between the Company and the share-holder, and the 
share-holder comes within a reasonable time, and under proper 
circumstances, to be released from that contract, the Courts are 
bound to relieve him from it, and to take his name off any list of 
share-holders or contributories on which it may have been put. Fer 
Turner, LJ., in Reese River Mining Co., Smith's case, 2 Ch. 604 
(609): see, also, jBZucZc’s case, 34 Beav. 639 = 5 N.R. 352 ; JSiye’s case, 
3 Jur. (N.S.) 460 ; Ship's case, 2 D.J. and S. 544 ; Stewart's aa&e, 

1 Oh. 574 ; Tennent v. Glasgow Bank, 4 A.C. 615. T 

' (6) Where, therefore, a person was induced to apply for fifty shares on the 

faith of statements in the prospectus which were untrue to the know- 
ledge of the directors, and paid the deposit money on those shares on 
allotment, held, that the person was entitled to have his contract to 
take shares set aside and to be repaid the amount of deposit money. 

2 Ind. Jur. N.S. 296. U 

(20) Prospectus, not to contain mis-statement or concealment of material facts, 

(а) In a prospectus, no mis-statement or concealment of any material facts or 

circumstances is permitted. The public, invited by a prospectus to 
join in any new adventure, ought to have the same opportunity of 
judging of everything materially bearing on its true characters as the 
promoters themselves possess ; and the utmost honesty and candour 
ought to characterise the statements in the prospectus, Halsbury, 
Vol.V,p.l28. Y 

(б) Those who issue a prospectus holding out to the public the great advant- 

ages which will accrue to persons who will take shares in a proposed 
undertaking, and inviting them to take shares on the faith of the 
representations therein contained, are bound to state everything with 
strict and scrupulous accuracy, and not only to abstain from stating 
as fact that which is not. so, but to omit 7io one fact within their 
knowledge the existence of which might in any degree affect the na- 
ture, extent, or quality of the privileges and advantages which the 
• prospectus holds out as inducements to take shares. Per Kindersley, 
V.G,, in New Brunsviick and Canada' Railway Go. v. Mugger-idge, 

1 Dr, and Sm. 363 (381), approved in 2 H.L. 99 (113). See, also, the 
observations of Lord Chelmsford, in Oakes v. Turguand, L.R., 

2 H.L, 242 and of Fry. J., in Davies v. London Insurance Co., 
8 Oh. D. 469 (474) ; Buckley on Companies, 9th Ed., p. 92. W 

N.B,— It is not every concealment or suppression of fact that is a ground of 
rescission. To afford relief , it must bo such as to make that which is 
stated, misleading. Neiu Brunsioick Co. v. Conybeare, 9 H.L.C. 
711 (724) ; Houldsioorth v. Glasgow Bank, 5 A.C. 317 ; McKeown 
V. Boudard Co., (1896) W.N. 36 = 65 L.J.Oh. 446 (735). 

N.B. — A concealment may sometimes amount to .fraud. Bentinck v. Fena, 12 
A.C. 652. 
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(21) l?amtion between prospectus and memorandam. 

A mere difference between the language of tbe prospectus and tlie memorandum 
is not enough. The question is whether the obligations imposed by 
the memorandum go beyond those imposed by the prospectus. 
Downes V. Ship, L.E.‘3 H.L. 343, 354; E.F. Briggs, 1 Eq. 483, 486 
= 35Beav. 273. X 

(22) Alteration of circumstances after issue of prospectus. 

{a) If a statement in a prospectus, which was true at the time the prospectus 
. was issued, becomes untrue before allotment, the- allottee is entitled 

to rescind. Anderson's ca&Q, 17 Oh. D. Scottish Petroleum Co., 
23Ch. D. 413 = 49 L.T. 348 = 31 W.B. S46. Y 

, ih) If a person makes a representation by which he induces another to take a 
particular course, and the circumstances are afterwards so altered, 
that the alteration of the circumstances may affect the course of 
conduct which may be pursued by the party to whom the represent- 
' ation is made, it is the imperative duty of the party who Has made 

the representation to communicate to the party to whom the represent- 
ation has been made the alteration of those circumstances, and the 
Court will not hold the party to whom the representation has been 
made bound, unless such a communication has been made. Per Tur- 
ner, h.J. in Trial v. Barincj, 4 D.J. & S. 318, 329. See, also, Scottish 
PfifroZeztJtt Co., 23 Oh. Biv. 413, 438. Z 

(23) Misrepresentation inducing a contract to take share— Company’s liability — 
Classes of cases. 

The c.ases in which a company is liable for misrepresentation inducing aeon- 
tract to take shares may be classified as follows : — 

(i) Where the misrepresentations are made by the directors or other genera, 

agents of the company entitled to act and acting on its behalf ; 

(ii) Where the misrepresentations are made by a special ggent of the company, 

while acting within the scope of his authority, including the case of 
a person constituted agent by the subsequent adoption of his acts ; 

(iii) Where the company can be held affected, before the contract is completel 

with the knowledge that it is induced by misrepresentation ; and 

(iv) Wherethe contract is. made on the basis of certainrepresenlations, whether 

the particulars of them are known to the company or not, and it turns 
out that sonie of them were material and untrue. - Per Bomer, LJ.in 
Lynde v. Anglo Italian Hemp Spinning Co., (1896) 1 Oh. 178. A 

N.B.— For instances in which relief 'has been given on the ground of misre- 
presentation, and instances in which relief was refused, see cases cited 
in Buckley, 9th Ed., pp. 93, 94. 

(24) Contract induced by fraud— Remedy of member. 

(a) The remedy of a person who has been induced to become a share-holder by 
misrepresentation is rescission and restitutio in integrum. He can- 
not retain the shares and at the same time sue the corpora bion of 
which he is a member for damages. Houldsworth \r, Glasgow Bauh, 5 
A.O. 317, 323, 334; Bargrbss’ease, 15 Oh.'D. 507, 513. B 
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(b) If the Company goes into liquidation before the right of rescission is exercis- 
ed, the share-holder has no remedy at all against the Company. 
His action for damages would be as irrelevant against the Company 
in liquidation as it -vvould be as against the going Company. Iloulds- 
loorth V. Glasgov) Bank, 5 A.O. 317 ; Burgess' case, 15 Ch. D. 507 . 0 

(c) The Company cannot be sued by a member for damages to be worked out as 

between the contributories after the creditors have been satisfied. 
There is no such deferred or secondary right of action against the 
Company. Hoitldsioorthy, Glasgow Bank, 5 A.C. 317, 324; Addlestone 
V. Linoleum Co., 37 Oh. D. 191, 200; cited in Buckley 9bh Ed., 
p. 103. . D 

(d) The seotion is inapplicable to cases where damages are claimed on the 

ground that rectification cannot be obtained. Semble, the Court has 
no jurisdiction to order damages against the Company, except in cases 
where order is made for rectification. Ottas Kopje Mines, (1893) 
1 Ch. 638. E 

(e) A share-holder who has lost his right of rescission cannot maintain an 

action for return of the money paid. Be Duman, (1899) 1 Oh. 387, 
392. F 

N.B. — But of a creditor who is entitled under an agreement with the Company 
for an allotment of paid-up shares in discharge of his debt, has un- 
paid shares allotted to him, he is not precluded from proving the debt 
in the winding-up on the footing that, in consequence of the failure 
of the Company to carry out their part of the bargain, the debt 
remains undischarged. E.P, Welton, (1899) 1 Ch. 108. 

N.B. — Though a person defrauded may, by his subsequent dealings, lose his 
remedy against the Company, he can sue the agents of the Company 
who made the fraudulent misrepresentation, for damages in an action 
of deceit. See Western Bank of Scotland v. Addie, L.B. 1 H.L. 
Sc. 146 ; Eouldestoorth v. Glasgow Bank, 5 A.C. 317, 328, 331, 340, 
See, also, Arnison v. Smith, 41 Ch. D. 348- 

(26) Effect of lapse of time on the right of rescission. 

(«) If a man claims to rescind bis contract to take shares in a company, on 
the ground that he has been induced to enter into it by misrepresent- 
ation, he must rescind it as soon as he learns the facts, or else he 
forfeits all claims and relief. Per James, L.J, in Sharpley v. South 
JBaihoa^/ Co* > 2 Ch. Div. 683 ; see, also, Aaron’s Eesjfs V. Tioiss, (1896) 
A.O. 273, 294 ; Sewell’s case, (1868) 8 Ch. App. 131, 138. G 

N.B,— Where however the delay is due to negotiation by the Company, he may, 
notwithstanding lapse of time, claim relief. Neill’s case, 15 W.B^ 
894, cited in Buckley, 9th Ed., p. 97. 

(b) If at the time when a man applies for shares, the memorandum of associ- 
ation is not in existence, he ought, at the very latest when he receives 
the allotment, to satisfy himself that there is nothing in it to which 
he objects. Pell’scaee, 2 Oh. 674, 684 ; see, also, Oakes v. Turqiiand, 
L.B. 2 H.L, 325, 352 ; Lawrence’s case, Kincaid’s case, 2 Oh. 412 ; 
Wilkinson’s case, 2 Oh. 633', Hollows v. Fernie, 3 Ch. 467,477; 
Ogilive V, Currie, 37 L.T. [Gh.) 54:1. H 
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(c) Persons who have taken shares in a Company are hound to make them- 
selves acquainted with the memorandum of association, which is the 
basis upon which the Company is established. If they fail to do so, 
and the objects of the Company are extended beyond those described 
in the prospectus the persons who have so taken shares on the faith 
of the prospectus ought to be held to be bound by the acquiescence. 
Calces V. Turquand, L.R. 2 H.L. 325, 351 ; see, also, Per James, L.J. 
m As/«e 2 f/'’s case, 22 W.R. 833=31 L.T. 55, I 

{d) If the memorandum is in existence at the time of the application, the 
applicant ought to look into it before ho applies. See Buckley, 9th 
Ed., p. 96. 3 

(e) If he takes the shares without examining the memorandum, and has 
. continued to bo a member for some time, and other persons have, on 
the credit of his name, been induced to take shares or deal with the 
Company, then it is too late for him to get rid of his liability on the 
ground of having been induced by misrepresentation. Railway Co. 
of Venesuela v. Eiscli, L.E., 2 H.L. 99, 125; Hifidley’s case, (1896) 
2 Oh. 121. K 

(/) For if he were allowed to rescind at that stage the relief would be given to 
him not at the expense of those by whose representations he was 
induced to become member but at the expense of persons who have 
since taken shares, and perhaps of creditors who have lent money to 
the Company on the faith of the complaining party being a share- 
holder. Downes v. Ship, L.R., 3 H.L. 343, 356. L 

N.B. — As regards the eflect of laches it is necessary to distinguish cases in 
which a share-holder tries to show that he has effectually parted with 
his shares from those where a person says that he was never a share- 
holder at all. See Buckley, 9th Ed., p. 113. L-1 

(i) If both the share-holders and the Company are in default, the share- 

holder’s right to relief will be lost by laches. {Ibid.), pp. 113, 114. 
See, also, Wallcer’s case, 6. Eq. 30 ; Head* ease, 3 Eq. 84 ; Gower's 
case, 6 Eq. 177. M 

(ii) Where the share-holder is not but the Company is in default, the laches 

will not avail as against the share-holder, but it may avail as against 
the Company. Fox's case, 5 Eq. 118; Lyster' s ca,se, 4 Eq. 233; 
Marshall V. Glamorgan Iron Go., 1 Fq. 129,138; Fyfe’s case, 4 Gh. 
768 ; SichelVs case, 3 Ch. 119 ; Taurine Go., 26 Oh. D. 118. N 

(hi) Where a person shows, that he had never been a share-holder, and that 
he had repudiated the shares forced upon him, it is no laches on his 
part that he does not apply for an order directing the directors to 
cancel the registration which was void initio. Oorrissen’s mse, 8 

Oh. 507 ; iS-P. White, 16 L.T. 276 ; TFj/wzes’s case, 8 Oh. 1002 ; 
Beck's case, 9 Gh. 392; Nelson's case, (1874) W.N. 196; Baillie's 
case, (1898) 1 Oh. no ; 42 Oh. D. 98,106. See Buckley, 9th Ed., 
pp. 113, 114. 0 
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(W) Laches— How far affects rectification of contribatories list. 

(а) A person, whose name has been wrongly placed on the list of contributories, 

does not, by mere delay, lose his right to have his name removed 
from the list, where the delay has occasioned no loss to the estate. 
Skmell’s ca,se, 2 Oh. 387 ; Fyfe's oa,m, 4: Gh. 16S. p 

Qtiaire : — Whether the right would be lost even though the delay had occa- 
sioned such loss. {Ibid.) Q 

(б) The question of laches does not arise in the case of an application by a 

liquidator to place a person on the list of contributories. Sand’s 
case, 32 L.T. 299, But see Nat. Bk of Vitales, Massey's case, 1907, 
1 Oh. 582, ciied in Buckley, 9th Ed., p. 114. R 

(27) Right of rescission lost by acquiescence after discovery of misrepresentation, 

{a) If after knowledge of the circumstances which would entitle a member to 
repudiate, he deals with his shares in a manner inconsistent with 
repudiation, he cannot afterwards set aside the contract. White- 
house's case, 3 Eq. 790 ; E. P. Brigys, 1 Eq, 483 = 35 Boav. 273 ; 
Nicors case, 3 Deg. & G. 387, 431 ; E. P. Blnckstone, IG L.T. 273 ; 
Scholey v. Central Railway Co. of Venezuela, 9 Eq. 266 (n) ; E. P. 
Shearman, 56 L.J. (Gh.) 25 = 75 L.T. 385. S 

(t) Thus if after the misrepresentation is discovered a member accepts a divi- 
dend, or pays a call or takes a transfer of other shares, he is bound. 
Scholey v. Central Eaihoay Co. of Venezuela, 9 Eq, 266 ( 71 ); E. P. 
Shearman, 66 L.J. (Oh.) 25 = 75 L.T. 385 ; Paige's case, 15 W.R. 
892. T 

Qtuere : — Whether he is bound if he sells some of his shares Maiurin v, 
aredinnic/c, 2 N.R. 514 = 4N.R. 15. U 

N.B. — (i) The mere supporting of a petition as a contributory after commenc- 
ing an action for rescission does not hind the member. Tomlin's 
case, (1898) 1 Oh. 104; see, siiso, FouUm v. Quarts Hill Co., Gab. 
& E. 156. U-1 

(ii) A director may not be able to repudiate so readily as other people, for he 
may have it in his power to ascertain the facts. See Munster’s case, 
14 L.T. 723 = 14 W.R. 957. U-2 

(28) What amounts to sufficient repudiation. 

(а) A repudiation is insufficient, unless the repudiating share-holder also gets 

his name removed or commences proceedings to have it removed. See 
Scottish Petroleum Co., 23 Oh. D, 413, 436. ¥ 

(б) A letter by a share-holder requiring that his name should be at once 

removed from the rigister of members, without any subsequent pro- 
ceedings being taken, is not a sufficient repudiation. Hare’s case, 4 
Oh, D, 603 ; 0/. JBzwpe’s case, 16 Oh. D. 507; Scottish Petroleum 
Go., 23 Gh. D. 413. W 

N.B. — (i) If a person who is entitled to have Ms name removed from the 
register on the ground of fraud, has his name removed by the direct- 
ors on other grounds than those on which he is entitled to rescind, 
the directors being aware and the share-holder not being aware that 
he is so entitled, the share-holder is entitled to claim the benefit of 
his removal and is not liable as a present or past member. See 
Wright’s case, 7 Ch. 65; see, also, London and Suburban Bank, 
case, 15 Eq. 274. W-1 
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(ii) For the contract having been induced by fraud, was according to Oakes 
V. Turguand (L.E., 2 H.L. 325) voidable by him, and the directors 
being conscious of the fraud gave him the relief which, had he known 
the facts, he might have demanded. Buckley, 9th Ed., p. 102. W-2 

(29) Contract induced by fraud cannot be rescinded after winding-up, 

(а) A member cannot exercise his right of rescission after the commencement 

of winding-up; whether the wiiiding-up be voluntary, or by or under 
the supervision of the Court, See Stone v. City and Comity Bank, 3 
O.P.D. 232; Oakes v. TurgiLand,lui.B,., 2 H.L. 325, 367; Tennent 
v. Glasgow Bank, A A.C. G15. X 

(б) The same rule applies to cases where a Company stops payment and issues 

notices convening a meeting to pass resolutions for voluntary winding- 
up. Tennent v. Glasgow Bank, 4 A.C. 615. Y 

(c) If shares which a person has agreed to take have with his consent been 

registered in his name, he cannot escape liability as a contributory 
unless he has before winding-up, or before stoppage and notice of 
meeting to wind-up, avoided the contract or done what is tantamount- 
ing to avoiding it. Reese River Silver Mining Co. y. Smith, 2 Oh. 

= Ml also, Mai'shallv, Glamorganshire Iron Goal 

Co., TEq- IW, ■, Gamer’s case, 6 'Eq. 77 ; Scottish Petroleum Co., 
23 Oh. D. 413, 436. Z 

(d) The winding-up calls into existence new rights and imposes new liabili- 

ties which can be enforced only in the winding-up. After winding-up 
the company ceases to exist and there are only creditors and contri- 
butories and the contest is between the share-holder and the creditors 
of the company, or between the share-holder aud his contributories, 
and not between himself and the corporation. Equities which a 
share-holder may set up against a company before winding-up, cannot, 
after winding up, be set up against the creditors of the company or 
co-contributories. Sea National Funds Assurance Co., 10 Oh. D. 118, 
125 ; Burgess' case, 15 Ch.D. 507, 509 ; Whitehouse (6 Co., 9 Oh. D. 
595, 599 ; Black & Co.’s case, 8 Oh. 254, 259. A 

(c) Whenever the rights of other parsons intervene, a contract to take shares 
though induced by fraud cannot be re.scinded. Per Bramioell, L.J. 
in Stone v. City and County Bank, 3 O.P.D. 309. B 

{f) There may be equities between the share-holders hiter so which may be 
adjusted in the course of working out the order ; but with these the 
official manager and the creditors have nothing to do. The former 
must ascertain who are the existing share-holders of the company, 
and the latter must bring in their claims against the Company ; and 
those claims must be satisfied by the contributions of all wbo are 
share-holders of the company at the date of the winding-up order. 

, Per Lord Chelmsford in Spaokmadn y. Evans, L.E,, -3 H.L. 171, 238. C 

(g) Though with regard to Companies under the Act, there is no contract 
between a creditor of the Company and a share-holder, the contract 
being only between the Oompany and the creditor, and though the 
direct remedy of a creditor is solely against the incorporated body, 
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still a share-holder is under a statutory liability by which the credit- 
ors have a right to compel him to contribute towards the assets of 
the Company to the extent of his shares. See Oakes v. Turqunnd, 
L.R., 2 H.L. 325, S67 j Hetiderson-v. Royal British Bank, 7 E. '& B. 
3B0~; Smith’s case, Beese River Silver Mining Co., 2 Ch. 604, 616 ; 
see, also, S. 61, infra. D 

(h) It is the duty of the official liquidator to collect all the assets of the 
Company and to distribute them among the creditors. He may 
assert rights as against the Company and may assume a position as 
against the members which the Company itself may not be in a 
position to assert. See Per Lord Hatherley in Waterhouse v. Jamie- 
son, L.R., 2 H.L. Sc. 29, 32 ; and Jessel, M.R. in National Funds 
Co., lOCh. D. 12.3; see, also, London Celluloid Co., 39 Ch. Div. 190.E 

(i) The share-holder cannot say that the creditor is entitled to look only to the 
assets of the Company for payment of his debts, and that the liqui- 
dator can only take the rights of the Company subject to the equities 
which bind the Company. The existence of a good legal or equitable 
defence against the Company would not affect the members’ statutory 
liability to contribute to the assets required for the payment of the 

. Company’s debts. See Per Cramvorth in Oakes v. Tzerquand, luBi., 
2 H.L. 325, 857. F 

H.8 . — Oakes v. Timjuand only decided that a share-holder cannot avoid a 
contract induced by fraud, after the commencement of winding-up, 
but it did not decide affirmatively that up to the time of winding up 
it could be rescinded on that ground. Whether it can or cannot be 
rescinded mu.st depend upon the circumstances of each case. See, 
also, Tenentv, Glasgoiu Bank, 4 A.O. 615, 621, and other cases cited at 
pp. 99 and 100 in Buckley, 9bh Edition. 

(30) Application before windiug-up, effect of winding-up order before judgment. 

{a) A share-holder will on a proper cause being made out, be entitled to relief, 
if application is made between the petition for winding-up, and the 
winding-up order, though judgment is passed after the winding-up 
order. In such case the rescission ordered by the Court dates back 
to the time when the share-holder has taken steps to rescind the 
contract. Reese Bivei- Silver Mining Co. v. Smith, 2 Gh. 604: = h.'R., 
4 H.L. 64 ; Rendersem v. Lacon, 5 Eq. 249, 263- (J 

(5) It is not necessary that when there is a number of share-holders in a 
similar position, there should be a separate proceeding by each. If 
proceedings have been taken by one, it is sufficient to protect another 
that he promptly informs the company that he intends to be bound 
by the decision or takes such steps as will bind him thereby. See 
Buckley, 9tb Ed., pp. 101, 102. H 

(c) The test is whether the party claiming the benefit of the decision, had 
from the commencement of the proceedings, elected to be bound by 
it, or whether he had reserved to himself liberty to refuse to be bound 
if the decision were adverse. In the former case he would be within 
the principle of Beese River case, in the latter, he would not. See 
Buckley, 9th Ed., p. 102. See, also Pawle’s case, 4 Oh. 497; 
u - McNeill’s case, 10 Eq. 503 ; Ashley’s case, 9 Eq. 263 ; Thomson’s 

■ '-y case, 5 Mauson, 282. 1 
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(31) Winding-up no bai», if the agreement is void. 

If the agreement in pursuance of which a person has been registered as a 
member is not merely voidable, but is void, there is no contract ; the 
decision in Oakes v, Turquand does not apply, and he can have his 
name removed from the Register even after the commencement of 
winding-up. See AZohasfer’s case, 7 Bq. 273. See, also, Oorrissen's 
case, 8 Oh. 507 ; B.P. Wiite, 16 L.T. 270 ; Baillie's case, (1908) 1 
Oh. 110 : Wyn7ie's case, 8 Oh. 1002 ; Beek's case, 9 Ch. 392 ; Nelson’s 
case, (1874)'w.N. 196. J 

N.B, — Bor the liquidator standing in the place of the company cannot enlarge 
the engagement which the alleged share-holder has entered into. 
Waterhouse v. J'a7niesoti, L.R., 2 H.L. So- 29, died in Buckley, 
9th Ed., p. 103. 

(32) Ypidable contract— Meaning of. 

A voidable contract does not mean a contract that is void until ratiflad, . but 
meaus a contract that is valid until rescinded where the rights of 
third parties intervene. Oakes v. Turquand, L.R., 2 H.L. 325, 376 ; 
Reese River Silver Mhmiq Co. v. Smith, L.R., 4 H.L. 64, 73, K 

(33) Contract induced by fraud, only voidable. 

(а) A contract induced by fraud is not void but only voidable at the option 

of the party defrauded provided that he avoids it while the matters 
remain in the same position. Deposit Life Asstirayice Oo, v. Ayscoxigh, 
6 E. & B, 761 ; Mixer's case, 4 De. & J. 575; Western Bank of 
Scotlatid V. Addie, 4 L.R., 1 H.L. Sc. 145, 156 ; Clark v. Dickson, 
E.B. & E. 148; Clough v. L. £ N.W. By., L.R., 7 Ex, 26, 34, 35, 
cited in Buckley, 9th Ed., p. 98. L 

(б) The contract continues valid until the jferty defrauded has determined his 

election by cancelling it. If he once determines his election, it is 
determined for ever. 117 P.R. (1879) ; see, also, 28 B. 639=6 Bom. 
L.R. 592. M 

(34) Liability of Directors for fraud. 

(а) A person who has been induced to become a share-holder by the fraudulent 

misrepresentations of the directors, can make the directors liable for 
damages in an action of deceit, though he might have lost his right 
of rescission against the Company. See Arnison v. Smith, A1 Oh. 

. D. 348. N 

(б) To sustain an action of deceit against the directors personally, a share - 

holder must show (1) that a fraudulent misrepresentation was made 
by them and (2) that he was deceived by such misrepresentation. 
Derry Peek,, li A. Q. BWJ. • 0 

(35) What constitutes fraud, 

(a) Fraud is proved when it is shown that a false representation has been 
made fi) knowingly, or (ii) without belief in its truth, or (iii) 
recklessly, careless whether it be true or false. Per Lord Her schell 
in Derry y. Peek, 14 A.G. 337. B 

(&) To prevent a false statement from being fraudulent there must always be 
an honest belief in its truth, and one who knowingly alleges that 
which is false, has obviously mo such belief. , {Ibid.) Q 
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(36) Honest misrepresentation, though made carelessly, not fraudulent. 

(a) An ixntrne statement believed to be true by the party who makes it, is not 

fraudulent though the belief has been , formed carelessly and on 
insufficient grounds. Making a false statement through want of care 
falls far short of and is a very different thing from fraud, and the 

same may be said of a false representation honestly believed though 

on insufficient grounds. Berry v. Peek, 14 A.O. 337, 361, 375 ; 
Bishop V. Bands Co., 25 Q.B.D. 512, 521 ; Ajiffus v. C lif or d, (1891) 
2 0h. 449, 464. K 

(5) An action for a negligent as distinguished from a fraudulent juisrepresenta- 
tion cannot be supported. Awj7«s v. Clifford, (1891) 2 Oh. 449, 464. S 
N.B. — To sustain an action for rescission it is immaterial that the representa- 
tion was innocent. But, for an action of deceit, it is necessary that 
there shall have been deceit. Derry v. Peek, 14 A.O. 337, 369 ; 
ArkiorigU v. Netobold, 17 Oh. D. 301. T 

(87) Reasonable grounds of belief. 

(n) Where a false statement has been made the , questions whether there were 
reasonable grounds for believing it, and what were the means of 
knowledge in the possession of the person making it are most weighty 
matters foraconsideration. The ground upon which an alleged belief 
was founded is a most important test of its reality. But, if it be 
found as a fact that the belief was really entertained, the absence of 
reasonable grounds will not constitute a fraud where having regard to 
the belief there was in fact no fraud. Derry v. Peek, 14: A.O. 337, 344, 
346, 350, 352, 358, 360, 363, 369, 375 and 376 ; Western Bank of 
Scotland v< Addie, L.R., ,1 H.L., So. 145, 168, referred to. U 

(b) To constitute fraud, there must be the mens rea. Per Ealsbury, L.O. 

Arnison v. Smith, 41 Oh, Div. 348 ; Derry v. Peek, 14 A. 0. 337, 345.Y 

(38) Untrue statement made recklessly, fraudulent. 

A person who carelessly makes an untrue statement not knowing whether' 
it is true or not is liable to an action for deceit. “An untrue statement 
as to the truth or falsity of which the man who makes it has no 
belief, is fraudulent, for in making it, he affirms he blieves it, which 
is false. Per Lord Bramivellin Smith v. Chadwick, 9 A... G. 2QS, W 

(39) Motive immaterial. 

If fraud is proved, the motive of the person guilty of it is immaterial. It 
matters not that there was no intention to cheat or injure the person 
to whom the statement was made. Per Lord Eerschell in Derry 
v- Peek, 14 A.O. 337 ; see, also, PeeZe v. Gurney, L.R., 6 H,L. 377, 409 ; 
Arnison V. Rwifh, 41 Gh. D. 348, 872. X 

(40) Mere non-diaclosure of material facts— Not fraudulent. 

(a) Mere non-disclosure of material facts will not ground an action for deceit. 
There must be misrepresentation made either with knowledge of its 
being false or with a reckless disregard of its being true. See Ark- 
xorighty. Newbold, 17 Oh. D. 301, 318 and 320 ; Edgington v. Fitz- 
maurice, 29 Oh. D. 469 ; Peaky. Gurney, L.R., 6 H.L. 377, 403 = 13 
Eq, 79 ; Perry v. P^gfe, 14 A. O. 337, 359. Y 
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(6) Mere silence as to facts likely to affect the willingness of a person to enter 
into a contract is not fraud, unless the circumstances of the case are 
such that, regard being had to them, it is the duty of the person 
keeping silence to speak, or unless his silence is, in itself, equivalent 
to speech. LExplanation to S. 17 of the Indian Contract Act (IX of 
1872)]. Z 

(41) Mispepresentation must be material and an inducement to contract. 

p (a) In an action for deceit, the plaintiff must also show that he was induced 

to enter into the contract by the representations of the defendant. 
Hence, if the mis-statement is so trivial that it could not have affected 
the plaintiff, the defendant is not liable. See Derry v. Peeh, 14 A. 
0. 337 ; Smith v, Chadwiclc 20, Oh. D. 27, 44, 45=9 A.O. 187 ; Cann 
V. Wilson, 39 Gh. D. 39 ; Angies v. Clifford, (1891) 2 Ch. 449. A 
(i) If the statement is not obviously material or is ambiguous, the plaintiff 
must, in the former ease, prove it to be material, and in the latter 
case, prove the sense in which he understood it, and must in either 
case prove that he was induced by it. Smith v, Chadwick, 20 Oh. D. 
27, 45 and 64=9 A.O. 187. B 

M.B. — (i) As regards the meaning of words, a man cannot be heard to say that 
he did not know the popular meaning of the words used j if a 
man uses language which in its ordinary and natural sense conveys a 
wrong impression, he cannot be heard to say that he did not intend 
to deceive. Arnison v. Smith, 41 Ch. D. 348, 368, 373. B-1 

(ii) Buckley doubts whether Derry y. Peek (14 A.O. 837), and Angus 
V. Clifford, (1891, 2 Oh. 449) do not render it necessary to modify the 
above statements. See Buckley on Companies, 9th Ed., p. 107. B-2 
{iii) The question whether a statement is of such a character, as to have 
induced the contract is one of fact. Smithy. Chadiviok, 9 A.O. 187, 
196 ; Arnison y. Smith, 41 Ch. D. 348, 369 ; Aaron’s Reefs v. Twiss, 
(1896) A.O. 273, 280. B-3 

(c) If the materiality of the statement is obvious, and is such as to induce the 
contract, the defence, if any, must be (i) the applicant knew the facts, 
or (ii) that he avowedly did not rely upon the facts stated, or (iii) 
that he contracted to take the matter at his own risk. Smith 
v. Chadwick, 20 Ch. D. 27, 44 45; Redgrave v. Hurd, 20 Ch. D. 1, 21.C 

(42) Existence of means of knowing truth, no answer to an action of deceit. 

!• The defendant cannot escape liability by merely showing that the party 

deceived made some investigation into the facts, or that he had the 
means of discovering the truth and did not sufficiently avail himself 
j of them. Incase of false representation, negligence or laches, can 

afford no defence, unless the delay is such as to bring in the law of 
limitation. Redgrave y. Hurd, 20 Ch. D. 1, 13, 22, 24; cited in 
Buckley, 9th Ed,, p. 107, See, also, 11 M. 419 ; 41 P.R. 1886. D 

(43) Misrepresentation need not be the sole inducement. 

If the share-holder shows that he acted upon the misrepresentation, it is not 
necessary to prove farther that the misrepresentation was the sole 
inducement. JSdgingtony, Fiizroawice, 29 Oh, D, 459 ; London and 
Leeds Bank, (1887) W.H. 31=56 L.T. 115=56 L.J. (Ch.) 321 ; Arni- 
son y. Smith, AlGh, D, di8, 359, 369 •, Peek y. Derry, 37 Oh., D. 54:1, 
574.. . ' ■ ; S 



184 


let ¥I of 1882 (the Indian /companies act). [S. 58 


“ Fraudulently or without sufficient cause ”—{Contimied) . 

(i4) Action of deceit— Measwe of damages. 

(a) The amount of damages recoverable iii an action against directors for false 
representation contained in a prospectus, is the difference between the 
price paid by the plaintiff and the value of the shares on the date of 
allotment. Kashettv. Eestoick, (1902) 2 Gh. 4:QS, F 

M.B. — ^The value of the shares is not to be ascertained by their market value at 
the time, for, that may have been influenced by the misrepresenta- 
tions themselves. In determining the value, subsequent events 
including, in the ease of a Company in liquidation, the result of the 
winding-up, may be taken into account. See Buckley, 9th Ed., 
p. 109; also Peek V. Derry, 2^7 Gh. D. 541, 590; Broome v. Speak, (1903) 
1 Oh. 606, 623 ; Arkwright v. Newbold, 17 Oh. D. 301 ; Tioycross v. 
Grant, 2 O.P.D. 469 ; Arnison v. Smith, 41 Oh. D. 348, 363 ; cited in 
Buckley, 9th Ed., p. 109. G 

(ft) The highest limit of damages is the money which the share-holder paid. 
Buckley, 9th Ed., p. 109. H 

(45) lotion of deceit not barred by laches. 

An action of deceit is not barred by laches. The only amount of delay which 
would affect the right to relief is that fixed by the law of Limitation. 
Peek v. Qurney, L.R., 6 H.L, 377, 384, 402. I 

(46) Action of deceit— Plaint to disclose particulars of fraud. 

(а) A plaint charging fraud, must set forth particulars ; general allegations, 

however strong the words, do not amount to an averment of fraud, of 
which a Court can take notice. 15 0. 533 = 15 I. A. 119 (P.C.). See, 
also, IS B. 144 ; 19 B, 593 (601) ; 2 O.L.R. 26. J 

(б) A plaint not disclosing specific instances of fraud, but containing general 

allegations, must either be returned for amendment or rejected. 18 
B. 144. K 

(47) Directors when responsible to purchaser from an allottee, for misrepresenta- 
tion in prospectus. 

(a) A purchaser of shares from an allottee is not entitled to sue the directors 

for misrepresentations contained in the prospectus issued by them 
unless he (the allottee) can show some direct communication between 
them and himself in the communication of the prospectus and that 
he was thereby influenced to become a transferee. PeekwOurney, 
L.R., 6 H.L. 377 ; Andrews v. Mochford, 1896, 1 Q.B. 372, 383. L 

M.B. — The proper purpose of a prospectus is to invite persons to become al- 
lottees, and when it has performed this purpose its office is in general 
exhausted. (Ibid.), see Buckley, 9th Ed., p. 110. M 

(b) k purchaser from an allottee may sue the directors for misrepresentations 

in the prospectus, if they had been guilty of a continuous fraud, the 
fraud commencing with the issue of the false prospectus and culmi- 
nating in subsequent frandnleut statements intended by the directors 
to influence the purchasers of shares, - Andrews v. Mochford, (1896) 
1 Q.B, 372. N 
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(48) Dij?ectoj? how far liable for acts of co-directors or agents. 

{a) A director is liable only for his own personal fraud, or for the fraud of his 
co-directors or agents of the Company which he has expressly author- 
ised or connived at. Weir V. Barnett, 'd Ex. D. 32 ; Weir v. Bell, % 
Ex. D. 238; Cargill v. Bomer, lOGh. D. 502; but see the judgment 
of Cotton, L.J., in Weir v. Bell, 3 Ex. D. 240. 0 

(6) An agent is generally not responsible for the acts of another agent unless 
he has done something by, which he makes himself a principal in the 
fraud. Cargill v. Bonier, 10 Gh. D, 502, 514, cifed in Buckely, 9th 
Ed., p. 107. P 

(49) Director’s liability for fraud of sub-agents. 

(a) Directors who employ sub-agents to transact some business of the Company 

are not liable for the fraud of the sub-agents in the transactions in 
which they were employed, for, in such case the Company an'd not the 
directors are the principals. TFeir v. Barneff, 3 Ex. D. 32 ; see, also, 
Indian Contract Act (IX of 1872), S. 192., Q 

N.B. — But see the judgment of Cotton, L.J., in Weir v. Bell, 3 Ex. D. 238, to 
the contrary. • ‘ 

(b) A director, however, would be responsible for the fraud of a sub-agent 

appointed by him, if the director had really acted as principal, and 
only colorably as an agent in the transaction. See Weirv, Barnett, 
3 Ex. D. 32. R 

(50) Which directors are liable for misrepresentation in prospectus. 

{a) As a general rule, only those persons, whose nanies appear in the prospectus 
as directors, are liable. Even though they were not present at the 
meeting in which the prospectus was approved they may he bound 
by ratification. See Buckley, 9th Ed., p. 168; see, also, Denham <£ Co., 
25 Oh. D. 765. S 

(6) Blit, if it is shown that their names were inserted without their authority 
or that they never in fact knew the contents of the prospectus or 
approved or rectified it, they will not be liable. See Buckley, \9th Ed., 
p. 108. T 

2.—“ If default.. ..to be a member of the Company.** 

(1) Default, or unnecessary delay— What constitutes. 

(а) A transfer to which no objection can be made ought to be confirmed by the 

directors at the first meeting at which, in the ordinary course of 
businesss, it can he confirmed, and thereupon registered. If not so 
confirmed thre is “unnecessary delay.” Buckley, 9th Edition, p. lll.U 

(б) But, if there is any valid objection to the registration of the transfer, 

there can be no “ unnecessary delay ’’ on the part of the company. 
Musgrave and Hart’s case, 5 Eg. 193 ; Aiarino’s case, 2 Ch. 596, 
See, also, 26 M. 79. ¥ 

(c) Hence, the Court cannot interfere and rectify the register if the conditions 

imposed by the articles have not been complied with, See Marino’s 
case, 2 Ch. 596 ; MwSjjmtie and Hari’s case, 5 Eq. 195. W 

(d) Thus, where the articles require a transfer to be executed by both the 

. transferor and the transferee and a transfer has not been so executed, 

i ' the Court cannot rectify, the register in windiug'Up, {Ibid.) X 
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default. ...to be a member of the Company ’’—(Continued). 

(e) Similarly, if fcbe directors having under the articles, a discretion to reject a 
transfer, have had no opportunity to exercise their discretion, the 
Court cannot substitute its discretion for theirs. Walker’s case, 2 

• Eq. 564. 

(f) Though, directors, empowered by the articles to reject transfers to persdns 
whom they consider irresponsible, cannot reject a transfer in the 
absence of real objection to the transferee, still he cannot, by not 
declaring their objection within a reasonable time, be deemed to have 

. waived it. The transferor may call upon them to register thetransfer 
or say why they would not ; but if he does, not so call upon them, they 
will not lose the benefit of the objection by delay, but may bring it, 
forward at any time. Shipman’ s aa^se, 9 ‘Eq. 219; Gustard’ s case, 8 
Eq. 438, cifed in Buckley, 9th Edition, p. 112. Z 

' (g) Again, a share-holder is not entitled to have the register rectified, because the 
directors have refused to register a transfer on the eve of liquidation. 
The directors ought to refuse registration if the facts are such, that 
the rights of creditors have intervened though a winding-up has not 
commenced. Sea Buckley, 9th Ed., pp. Ill, 112. A 

(h) It is competent for the directors to pass a resolution not to record future 
transfers which may seriously affect and alter the liability of members, 
provided the resolution is passed in the fair and bona fide exercise of 
their powers. Alex Mitchell’s case, 4 A.O. 548 ; Eufhefford's case, 
(Ibid.) ; Nelson Mitchell's case, (Ibid.) 624 ; Glasgow Bank cases, 4 
A.O. 674. ' B 

(2) RecMlioation after winding-up. 

(a) If a transfer to which no objection can be taken has been presented for 

■ registration before winding-up, and the directors have neglected to 
approve or disapprove of it, the Court may, even after the commence- 
ment of the winding-up, rectify the register. iKZl’s case, 4 Oh, 
769 (n). C 

(b) If there is no evidence of any objection to the transferee, the Court will 

presume that the directors would have approved the transfer. Evans 
V. TEoocZ, 5 Eq. 9 ; see, also, Paine v. flnfc.^imson, 3 Oh. 388, 393. D 

(c) But, the Court will not, in winding up, rectify the register, unless the 

omission to substitute the transferee’s name for that of the transferor 
is due to the default or neglect of the Company, Marshall v, 
Glamorgan Irorid Coal Co., 7 Eq, 129 ; see, also, 26 M. 79. E 

(d) A transferor cannot escape liability in the winding-up unless he shows 

that at some time or other there was, or but for the default of the 
Company, would have been upon the register a transferee liable in 
respect of the shares. See Curtis’ case, 6 Eq . 454. F 

‘ ' (e) If a man being a share-holder has sold his shares, he is not relieved from 

being a share-holder, if, owing' to 'his own neglect or that of his 
transferee, or if, in fact, owing to any cause except tho neglect of the 
Company his transferee's name has not been substituted for his at 
the date of the winding up. If the omission to substitute the name 
of the transferee is owing entirely to the neglect and default of the 
^ Company, he will be relieved. Per Gifford, V.G., in Marshall v. 

Glamcyrgan Iron 4 Ooal Eq, 129, IB7, 0 
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default to be a member of the Company’*— (Concluded), 

if) “ A person who is once a share-holder must remain a share-holder unless 
he can show that he has in some lawful way got rid of his liability," 
Per Gifford, L.J., Addison's ease, 5 Ch. 294, 297, H 

{g) “ Every one, who has at any one time became a share-holder and is unable 
to show that at the date of the order he had ceased to belong to the 
Company either by the forfeiture or transfer of his shares, or in some 
other authorized manner, must be placed upon the list," Per 
Chelmsford, L.J. Spacfcwrtji V. L.R., 3 H.L, 171, 238. I 
(U) Even where the transfer is complete and is registered, the transferor cannot 
escape liability, if the transfer is invalid. Bee Heritagis' aise, 0 Eq. 
5 ; case, 3 Oh. 459 (jz). J 

N.B. — ‘‘ Suppose transfer enacted and left for registration at such a date that 
if it had been registered without default or unnecessary delay on the 
part of the Company the registration would have been complete more 
than a year before the winding-up commenced ; semble, after winding- 
up the date of winding-up may be carried back so as to preclude 
liability as a B, contributory.” Buckley, 9th Ed,, p, 113, K 

3.~“ The person or member.. ,^may be rectified.** 

(1) Application to have a transfer registered—Transferor whether a necessary 
party. 

(a) Where a company refuses to register a transfer, it is not necessary for the 

transferor to join the transferee in his application under the section, 
22 A. 410=20 A.W.N. 142. L 

(b) The term “person aggrieved” is, wide enough to include the transferee of 

shares in a Company whose legal title the Company refuses to 
recognise, and the Court can order rectification, on the application of 
such transferee. 16 E. 398. M 

(c) But if the transferee’s title is not complete, he has no right to apply under 

the section. See 16 B. 398. H 

(2) Application for rectification — Applicability of S. 55, Specific Relief Act. 

A transferee whose transfer has been refused to be registered by the directors 
can proceed only under this section which affords a remedy both 
specific, adequate, and appropriate, and has no right to proceed under 
S- 45 of the Specific Belief Act which applies only where the applicant 
has no other specific and legal remedy. 16 B, 398. 0 

May direct the Company.... sustained.'* 

( 1 ) Costs in the event of rectification, by whom payable, 

(a) This section, like S, 35 of the English Companies Act of 1862, empowers 
the Court to visit the applicant with costs, and if it rectifies the 
register, to order costs, and damages to be paid by the company, but 
gives no authority to order payment of costs by any person other than 
the company; this is an indication that the section is not applicable 
to cases of specific performance of contract for the purchase and sale 
of shares. Ward mid JSenry's case, 2 Oh. 431, .442; Hhisgrave and 
Hart's case, 5 Bq. 123, 199; H.P. Sargent, 17 Bq. 273, 276. See, 
also, Buckley, 9bh Ed., p. 118. P 
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4.—** May direct the Company sustained {Concluded). 

{b) Hence, if an application is bronglit ■within the section by showing that 
the applicant has a legal title, and if it is shown that the company 
was wrong in siding the wrong patty, the Court, not being authorized 
to make that wrong party pay the costs, would direct the company 
to pay the same. E,P. Sargent, 11 'E.q. Q 

(c) But if the application is made as part of winding-up proceedings, the 
Court has jurisdiction to order the person against whom the applica- 
tion is made to pay costs, BanTc of Hindustan, China, and Japan, 
E.P.Kintrea, 5 Oh. 95, R 

Quoare. — Whether the rules above stated are in any way afieoted by the pro- 
visions of S. 35 of the Civil Procedure Code (Act V of 1908), Cf. in re 
Fisher, {189i) 1 Gh. 53. S 

(2) Damages payable by Company on repudiation— Measure of. 

(а) Where an allottee obtains against the Company an order for rectification 

in respect of the shares upon which payments have been made to the 
Company, the measure of damages will be the amount paid upon 
the shares, together with interest thereon, the interest being given, 
in order to restore the parties, as far as possible, to their original 
position. See Baihcay Time Tables Co., E.P, Sandys, 42 Ch. D, 98, 
108 ; see, also, Addlesione Linoeum Co., 37 Oh. D. 191, 205 ; Ahinada 
Tirits Co., 38 Ch. T>. 4:15, i2i-,WainarigU’s case, {1890) W,1A. S = 
62 L.T. 30=63 L.T. 429; Karberg's case, 1892, 3 Ch. 1, 17, cited in 
Buckley, 9th Ed., p. 119. T 

(б) A person to whom misrepresentations have been made by the agents of a 

Company actiug on its behalf, can make the Company liable, only to 
the extent to which it has profited by the fraud of its agents. It 
cannot be sued as a wrongdoer. See Buckley, 9th Ed., p, 104. T-1 

(c) The amount thus paid though recovered as damages is not ‘ unliquidated 

damages ’ and if the Company goes into liquidation after an order of 
rectification has been obtained, the share-holder, can prove for the 
amount as a creditor, AZisou’s case, 15 Eq., 394 = 9 Oh. 1; Askew’s 
case, 9 Gh, 664 ; British Cold Fields, 1899, 2 Oh. 7. U 

(d) But he cannot render the Company liable as trustees for the moneys of the 

share-holder in their hands, Stewart v. Austin, 3 Eq. 299, ¥ 

S~“ Provided — shall lie.*’ 

(1) Froviso— Omission of, in the English Act. 

The words. “provided may be raised” which were taken from the 35th section 

of the English Companies Act of 1862 have been omitted from the 
English Companies (Consolidation) Act of 1908 (S. 32), the same being 

considered unnecessary, having regard to the Rules of the Supreme 

... r • Court, Orders 33, 34. W 

(a) Fowen to direct trial of issue. 

, -..The Court may direct an issue to be tried. Halsbury, Vol. y. p. 156. X 

(3) Order under the section— Appeal. 

. • ■ ; ’i-An order passed under this section is appealable although no issue has been 
directed upon a question of title. The last senfccneo of the section 
■ ' is not confined to the case in which an issue has been directed upon 
a question of title. The words apply to the whole section. 26 C. 
y ; , 944. ■ . Y 
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59. Wheiiever any order has been made for rectifying the reg- 

. /■ ' . ister in the case of a Company hereby required 

Notice to Regis- \ V ..J 

trar of rectification of to send a list of its members to the registrar? 

register. Coui’t shall, by its order, direct that due 

notice of such rectification be given to the Eegistrar 1. 

(Notes). 

General. 

Corresponding English LaiK. 

This section corresponds to S, 32, sub-sec. 4 of the English Companies (Con- 
solidation) Act of 1908.* Z 

1 . — “ The Court shall. ...to the Registrar, ” 

Notice to Begistrar— How seryed. 

Any notice to the Registrar of joint stock Companies may be served by 
sending it to him through post by a registered letter or by delivering 
it to him or by leaving it for him at his office. See S. 89, infra. A 

60. The register of members shall be jirma/acie evidence of 
Register to be evi- ^.ny matters by this Act directed or authorised to 

be inserted therein. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 33 of the English Companies (Consolidation) 
Act of 1908. B 

(2) Register of members— P/'/ma facie evidence. 

(а) The register of members is prima facie evidence of everything that consti- 

tutes membership, and the onus lies ou the person who denies that 
he is a member to prove that he is nob a member. 9 A. 366. C 

(б) If a person, who is benefited by the prima facie evidence uforded by the 

register, does not stand upon such evidence until it is rebutted by 
the evidence adduced by the opposite party, but goes further and 
produces oral evidence in support of the statements in the register, 
he does so at his own risk, for, the oral evidence may throw dis- 
credit on the register and displace the presumption which the 
register affords. 9 A. 366, D 

(c) As the , register is- only prima fade evidence of the matters contained 
, ■, therein, it may^ even in, proceedings in which the register cannot be 

rectified, be proved that the entries in it are incorrect. Thus, though 
a Magistrate cannot order the rectification of the register of mem- 
bers, he is not thereby precluded, in proceedings taken before him 
against a Company or the directors of a Company for contravening 
liheiirovisibnsofS. 47, sjijpra, from receiving evidence of facts showing 
that the entries in it are incorrect. Briton Medical Association. 30 
Gh. D. 61. E 

N.-B.—Eor the particulars required to be entered in the register of members, see 
S. 47,Biipm. . , „ ■ • - 
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Liahility of Members. 

61 In the event of a Company formed under this Act being 
wound up, every present and past member of such 

Liability of pre- Company shall be liable-to contribute to the as- 
sent and past mem- , 1 , nr. . , 0 

bers of Company, sets oi the Company I to an amount sumcient tor 

payment of the debts and liabilities of the Com- 
pany and the costs, charges and expenses of the winding-up, and 
for the payment of such sums as may be required for the adjustment 
of the rights of the contributories, amongst themselves, with the 
qualifications following (that is to say) : — ^ 

{a) no past member shall be liable to contribute to the assets 
of the Company if he has ceased to be a member for a 
period of one year or upwards prior to the commence- 
ment of the winding-up 2 : 

(&) no past member shall be liable to contribute in respect of 
any debt or liability of the Company contracted after the 
time at which he ceased to be a member S : 

(c) no past member shall be liable to contribute to the as- 

sets of the Company unless it appears to the Court that 
the existing members are unable to satisfy the contri- 
butions required to be made by them in pursuance of 
this Act ^ ; 

(d) in the case of a Company limited by shares, no contribu- 
tion shall be required from any member exceeding the 
amount, if any, unpaid on the shares in respect of which 
he is liable as a present or past member 

{e) in the case of a Company limited by guarantee, no con- 
tribution shall be required from any member exceeding 
the amount of the undertaking entered into on his 
behalf by the memorandum of association : 

if) nothing in this Act contained shall invalidate any provi- 

sion contained in any policy of insurance or other con- 
tract whereby the liability of individual members upon 
any such policy or contract is restricted, or whereby the 
funds of the Company are alone made liable in respect 
of such policy or contract 6 ; 

ig) no sum due to any member of a Company in his charac- 
ter of a member, by way of dividends, profits or other- 
wise, shall be deemed to be a debt of the Company 
payable to such member in a case- of competition between 
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himself and any other creditor not being a member of 
the Company'? ; but any such sum may be taken into 
account for the purposes of the final adjustment of the 
rights of the contributories amongst themselves. 

Explanation I. — The liability of past members is a liability to 
contribute to the general assets of the Company, against which 
assets creditors (at whatever time their debts may have been 
contracted) have equal rights 8. 

Explanation II. — In estimating the debts to which a past mem- 
ber is liable, all dividends paid on these debts under the winding-up 
must be deducted. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section cocresponds to S. 123, sub-S. 1, of the English Companies (Consolid- 
ation) Act of 1908. 

The English Act does not contain provisions corresponding to Explanations I 
and II of S. 61 of the Indian Act. F & G 

(2) Scope of the section. 

(a) This section makes every member of a Company liable to contribute to 

assets of the Company to an amount necessary for the payment of 
debts and liabilities of the Company, the costs, charges and expenses 
of the winding up, .and for the payment of such sums as may be 
required for the adjustment of the rights of the contributories amongst 
themselves. 20 B. 664. H 

(6) The provisions of this section are applicable to all kinds of winding up. See 
per Jessel, M.B. in W/lifehoMse Co., 9 Oh.D, 595, 599. I 

(3) Effect of the section on share-holders. 

(ft) The section is to be read literally and not with reference to the previous 
liability of share-holders ;,or by analogy to the law of partnership ; it 
must be read as imposing new liabilities on the members of the 
Company— liabilities imposed and defined by the section. Webbv. 
TF/wJt7i, L.B., 5 H.L. 711 &c. ' ■ J 

(b) The section imposes new liabilities upon members when a Company is 

woundup. The winding-up order entirely alters the position of the 
, share-holders and makes the share-holders, contributories and contri- 

butories in a totally difierent wayj in some respects as regards the 
debts and liabilities of the concern from what they were before. Burgress’ 
case, 16 Ch. D. 507, 511 ; See, also, • Wehb v. Whiffm, L.R. 6 H.L. 
711; Wkiiehouse tfi Go., 9 Gh. D- 595, 599 ; National Funds Assurance 
■ ' Co., 10 Oh. D. 118, 125 ;; West of England Bank, E, P, Hatcher, 12 

Ch. D, 248 ; GiWs case, 12 Ch.D. 756. K 
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Every present. ...to the assets of the Company. ” 

(1) Contributions under the section, what are. ’ 

ia) A contribution under the section, includes unpaid calls made before the 
winding-up as well as those made after the winding-up. The fact 
that a call made before winding-up is a debt due to the Company does 
not affect the new liability to contribute, and .such an unpaid call 
made before winding-up though barred by limitation, can be recovered 
as a contribution. 20 B. 654 (658) /(OlZowmp Whiteliouse Go., 9 Qh.. 
D. 600. See, also, 31 M. 66 ;Kathywar Trading Co. reported in 
Times of India, 2nd May, 188T, and cited in. Russell and Bayley, 3rd 
Ed., p. 85. • ^ 

. < . (6) For, although j in a winding up, the liquidator is substituted for, and. enforces 

the rights of the creditors in right of the Company, yet the winding- 
up order balls into existence new rights and new liabilities which did 
not exist before; and the equities which might have been set up 
against the company cannot prevail against the liquidator as repre- 
senting the creditors. ' 10 B. 483 (486). M 

(c) ‘Contribution ’ means the amount payable by a member as such, and does 
not include debts payable to the Company, and the section therefore 
does not relieve a share-holder of a limited Company-, f];om his obliga- 
tion to pay a debt due to the Company, though no amount remains 
unpaid on his shares. See Lion Mutual Marine Insurance Co. v. 
2’■^ic7^er, 12 Q.B.D. 176. Boo, also, Merc. Mut. Mar. Ins, Ass,, 2^ Ch.. 
D.415. * • N 

(2) Liability to contribute— Nature of. 

(a) The liability to contribute, imposed by this section is not a debt due to 

the Company, and is quite distinct from the property of the Company, 
See per Jessel, M.R. in Wliitehouse & Co., 9 Oh. D, 598, also Colonial 
Trust Corporation. E.P. Bradshaw, 15 Ch. D. 471, 0 

ih) The Court has no discretion to refuse to make an -order for payment of 
calls due in a winding-up, Kaihywar d Co.-, per Parran, J. reported in 
Times of India, 2nd May, 1887. P 

N.B. — For the ‘nature of- the liability of contributory, see further, S, 126, infra. 

(3) Who Is a contributory. 

. (a) , S. 124, infra defines a contributory as ‘ a person- liable to contribute to 

the assets of a Company under this Act in the event of the same 
being wound up’ and the present sections sets forth the persons who 
are thus liable, and it is to the description given in this section that 
S. 1524, infra, refers. See Buckley, 9th Ed., p. 282. Q 

(b) A member’s liability to contribute attaches on his death to his estate ; the 

estate is liable for the payment of all calls standing in his hfime, and 
the personal representatives of the deceased member are liable only in 
their representative character, V. Emns, (1868) L.R. 3 

H.L. 263. ' ■ R 

(4) Contributories— Examples. . . 

[a) A transferee of shares by way of legal mortgage is liable as a contributory. 

. . , Weikersham’s case, 8 Ch.;831; Addisonls .case, 5 Oh. 294 ; Asiatic 

Banking Corp. Boyal Bank -of InMd''s case, 7 Eq..91=4 Oh. 262. S 
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l.—*‘ Every present. ...to the assets of the Company*’'— [Continued) , 
N.B.— But an equitable mortgagee wbo has not been registered as a share- 
holder, is not amember. and is not liable as a eontrifautory. SichelUs 
case, 3 Oh. 119 ; see, also, (Sray’s case, 1 Oh. D. 664. 
ib) A person who takes shares for himself, in a fictitious or false name is liable 
as if he has taken them in his own name. Flights c&se, Sharnian’s 
case, 13 Eq. 566 ; case, 1899, W.N. 2. T 

N.B. — But, if a person not intending to take shares for himself applies fraudu- 
lently in the name of another without that other’s consent, and 
shares are registered in the name of that other, neither is liable as a 
contributory. The liability is for fraud. Coventry's case, 1891, 1 
Oh. 202, 

'N,B. — If A purchases shares in the name of B with B’s consent as a 

trustee for A, A is not liable as a contributory, National Bank of 
Wales, Massey’s case, 1907, 1 Oh. 682, 

(c) Where a bowtts improperly declared has been applied in payment of the 

amount due on shares, the share-holders will not thereby be relieved 
from their liability to contribute under this section. County, Mar. 
Ins. Co., Banee's case, 6 Ch. 104; Merc, Trading Go., Stringer’s' 
case, 4 Oh. 475 ; Cardiff Goal Co. v. Norton, 2 Eq, 658 = 2 Oh. 405. U 

(d) , Where directors having power to receive payment of calls in advance, paid 

the amount remaining uncalled bn their shares, and on the same day 
appropriated the money in payment of their fees, held, there was no 
bona fide payment of calls in advance, and the directors were not 
relieved from liability on their shares. European Central Railway,^ 
Co., Sykes’ case, 13 Eq, 255 ; see, also. Mason’s Hull Tavern Oo'J 
; Habershon’s case, 5 Eq. 286. y 

(e) The names of the Indian share-holders of a Company registered in England 

were entered in a register of the Company kept in Bombay, > but not 
in the books of the London Office, nor was a return of their names 
made to the Registrar of Joint Stock Companies. The Company 
having gone to liquidation, the liquidator placed the names of the 
Indian members on the list of contributories. Held, they were liable 
to contribute rateably to the debts which the English share-holders 
had paid. East India Cotton Agency, Sand's case, 32 L.T. 299. cited 
in Russell and Bayley, 3rd Ed., p. 85. IST 

(/) If a signatory to the memorandum of association does not pay the Company 
for the number of shares subscribed for, ha is liable to be placed on 
the list of contributories. The present of a paid-up share by a third 
party does not satisfy the obligation of a subscriber of the memorandum. 
13B. 67. X 

N.B. — (i) The defendant, a past member of a Company, was sued as a 
contributory on the B list of share-holders- It was found that 
neither the notice of settlement of the B. list of contributories nor 
notice of previous order for a call from the contributories in that list, 
' nor notice of subsequent balance order supplemental to the call, Was 

served properly on the defendant. ifeZd that the defendant was not 

liable. 11 B. 241. X-1 

' (ii) A creditor to whom fully paid shares have been allotted in satisfaction 
of his debt cannot be placed on the list of contributories. Matlock 
Old Bath, etc., Co., e.p. Manchester: Em. Corp., 29 L.T.N.S. 441 = 22 
W.R, 41. Y 
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Every present... .to the assets of the Company {Continued). 

(5) Diffei’snt clas&es of contributories. 

(а) There may he one or more than one class of contributories, according as 

under the constitution of the Company the members are. not or are 
as between themselves, liable in a different degree or different order ; 

e.y., in a mutual Assurance Company there may be members holding 

shares and assurance members not holding shares, and the latter may 
be free from liability until the former are exhausted. So, there may 
be policy-holders who, though members, are under no liability, and 
' if in such a Company there were also share-holders there would be 

members liable as contributories and members not so liable, Buckley, 
9th Ed., p. 283. Z 

(б) A Company carrying on the business of life and fire assurance, may have 

two classes of members, so that if the Company goes into liquidation 
there would be two classes of contributories, life- contributories and 
i fire contributories. {Ibid.) A 

{(>) Present and past members — Lists of. 

The list of contributories consists of two parts — (1) a list of present members 
called A list, (ii) a list of past members, i.e., of those who have ceased 
to be members within a year before the commencement of winding-up 
called B list. See Bmden’s Winding-up of Companies, 8tb Ed., 
p. 207 ; Buckley, 9th Ed., p. 285. B 

(V) Past member— Meaning of. 

{a) A person who has legally been a member and has ceased to be such, is a 
past member. Buckley, 9th Ed., p. 285. i , C 

{h) The ‘ term past members therefore includes all persons whose shares have 
been forfeited, surrendered, cancelled or transferred within the year 
and subsequently forfeited by, the transferee. AH such persons are 
liable to be placed on the B list. OrejfJce'.^ case, 5 Oh. 63 ; Marshall v. 
Gtonorginw Iron Co., 7 Eq. 129; Bafh’s case, 8 O.D, 83i ; Bridget’s 
and Neill’s cases, 4 Oh. 266 ; see, also, 1 N.W.P. 190, 192. D 

(c) In the case of transfers, if the tran.sfer has not been completed by registra- 

tion, the transferor remains a member and must be placed on the A 
list. See Gote-Browne and Jordon, 30fch Ed., p. 428. E 

(d) But, if the transfer has been completed by registration, within one year 

before winding-up, the transferor should, be placed on the B list, 
though the shares have in the meantime been forfeited. Badger and 
WeWs case, 1869, 4 Ch. 266. P 

(e) A cancellation or forfeiture under a power in the articles would not affect the 

past liability of tho member. Marshall v. Glamorgan Iron Co., 7 Eq. 
129,138. ' <J 

. {/) Thus, where the Directors cancelled certain shares allotted by them, it being 

doubtful whether the shares were .legally created or not, the Court 
while upholding the compromise found that the shares were legally 
created and held the former holders of the cancelled shares liable as 
past members. Bnfh’s case, 8 Gh, Div. 334, H 
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Every present,.,, to the assets of the Company ” — 

(9) BuL if a person wlio lias become a member under a contract that was 
void ah initio^ has avoided it before winding-up, he is in the same 
position as if he had never been a member, and is not liable as a past 
member, TFri^/jfs case, L.R, 7 Gh. 55. I 

(7i) A member whose shares have been forfeited is as much a past member as 
a member whose shares have been surrendered or transferred and, 
therefore, if the period when his interest with the Company was 
determined by the forfeiture be within one year from the commence- 
ment of winding-up, he cannot escape the liability imposed upon him 
by the Act. 1 N.W.P. 190, 192 ; Creyke's case, 5 Gh. 63 ; Marshall 
V. Glamorgan Oo., 7 Eg. 129. J 

(i) Thus, if A forfeit his shares within a year before winding-up or if A trans- 

fer to B within the year and E forfeit the shares, A is liable as a past 
member. {Ibid.). See, also, Bridger's and Neill’s cases, 4 Ch. 266.K 

(j) A provision in the articles that forfeiture shall extinguish all rights in 

shares would not relieve the former holder of a forfeited share of his 
liability to be placed on the B list. Bridger’s and Neill’s oases, 4 Oh. 
266 ; Creyke's case, 5 Ch. 63. h 

(k) 01. (d) does not exempt the former holder of forfeited shares from his 
• liability to pay the amount, “ if any, unpaid forfeiture is not pay- 

• ment. Bridger's and Neill’s cases, 4 Ch. 266. M 

(l) In cases of forfeiture and cancellation there may be no person liable as ^ 

present member for shares. But this makes no difierence in the padfc 
member’s liability, Buckley, 9tb Ed., p. 285. N 

(ot) The former owner of forfeited shares is not liable as a present member, 
though the articles provide that notwithstanding forfeiture, the mem- 
ber shall be liable to pay calls owing on such shares at the time of 
the forfeiture. Knight's case, 2 Gh. 3‘21 ; Bath's case, 8 Oh. Div. 
334 ; Needham's case, 4 Eg. 135. See, also, Webster's case, 11 W. 
E. 226=7 L.T. 618 = 32 L.J. Ch. 135. 0 

in) But, in such a case the member can be sued for past calls even after the 
expiration of one year from the date of forfeiture. Ladies' Dre^s 
Assocmtioriv. Pitlbroofc, (1900) 2 Q.B. 376. See, also, Buckley, 9lh 
Ed., p. 284. P 

(0) In the absence of such provision he cannot, after forfeiture be sued for past 
calls. Stocken’s case, 3 Oh. 412,415, cited in Buckley, 9th Ed., 
p.284. ■ . a 

ip) Any sum recovered from him will pro tanto relieve a member to whom the 
shares are subseguently allotted, from his liability to calls. Bandt 
Gold Oo., (1904) 2 Oh. 468. - R 

(2) The holders of shares forfeited more than one year before the commence- 
ment of winding-up cannot be placed on the list even if they remain 
liable for calls made before the forfeiture. Needham’s case, (1867) 
1B5; Ladies' Dress Association v.Pulbrook, {1900), 2 Q.B. 376. B 

N.B. — (i) But, if a forfeiture or surrender is invalid, mere lapse of time would 
not render it valid. Esparto Trading Co., (1879) 12 Ch. D. 191; 
Eom5^’s case, (1881) 16 Oh. D. 681 ; Bellerby v. Roioland 
Marmod\s BteamsUpCo., iWtQ2).%Gh..l4t. 





196 


jlct ¥I of 1882 (the ihdian .companies act). [S. Si 

/., — Every present to the assets of the Company ”-—{Ooniimied), 

(ii) Neither the Oompany nor the liquidator can, under the common foi'in of 
articles, annul a forfeiture, for the purpose of making the member a 
contributory. Be Exchange Trust, (1903) 1 Oh. 711; Dawe’s case, 
(1868), 6 Eq. 232, cifcn! in Gore-Browne and Jordon, 30th Ed., p. 427. 

(8) Successive transfers of same shares— Effect of. U 

(a) Where there have been successive transfers of the same shares within the 
year before winding-up, all the transferors are liable to be placed on 
the B list. Humby's case, 20 W. R. 714 = W. N. (1872) 126 = 26 L.T. 
936. ' 

{h) In the case of successive transfers of the same shares the liquidator may 
‘ proceed against the mesne -transferors in preference to the ultimate 

one or against them all. ZbfZocfc v. L.R. 9 Q.B. 241. W 

(c) Thus, if X transfer to Y, and Y to Z, both transfers having been made 
within one year before winding-up,. both X and Y sare past members 
and are liable to be placed on the B list. Though as between them- 
selves X is not liable until Y has been exhausted, there is no reason 
why the liquidator may not make a simultaneous call upon both 
X and Y, or why he should not pass over Y and make a call upon X 
alone. In either case X has his remedy against Y and can call upon 
him for indemnity. See Kellock v. Enthoven, L.R. 9 Q.B, 241, 247 ; 
Eumby's case ; 26 L.T. 936 = 20 W.R. 718 = 1872 W.N. 126. See, also, 
Buckley, 9bhEd., p. 286. X 

(9) Successive transfers of different shares. 

Though each transferee is entitled to indemnity from his transferee, no trans- 
feror can claim any equity against the holder of other shares. Thus, 
if W and X being the holders of different shares have, within a year 
before winding-up, transferred their shares to Y and Z, respectively, 
W’s transfer being earlier in date than X’s, W cannot require that 
. X’s liability shall be exhausted before W is called upon. There is no 

- ' rule that one class of B contributories must be exhausted before an 

earlier class of B contributories can "be called upon. Mom’s ’s case, 7 
Ch. 200=8 Oh. 800. See, also, Buckley,, 9th Ed., p, 286. ■ Y 

(10) Effect of transfer after winding-up, on liability to contribute. 

(а) Wheres aftor-the commencement of winding-up, a transfer is made with 

the sanction of the liquidator under S. 175, infra, or with that of the 
Court under S. 197, infra, the transferor is relieved from liability as a 
present member, and is only liable to be placed on the B list. Taylor, 
Phillips and Bichard’s c&se, {1691) 1 Gh. 2Q8. Z 

(б) But, if the transfer is made without such sanction, the register will only 

be rectified on strong grounds. Onward Building Co., (1891) 2 Q.B, 
■..■■■ 463 ..' ■ ; ' ■, ■ ■■ A 

(c) Where, after winding-up successive transfers of the same shares are made 
with such sanction, the last transferee alone will be placed on the A 
list, the transferor and 'all the prior transferees will he placed on the 
B list. Taylor, Phillips and Richard’s case, (1897) 1 Oh. 293. B 

(11) Past member of unregistered company, liability of, on registration. 

The past member of an unregistered company does not if the -company is 
registered after he has ceased to be a member, become liable as a past 
. . member of the registered company. Lanyon v. Smith, 2 N.R, 118 ; 

3 B. &,S. 9S8;.J?am^,Vi .Cip«$rh,.-2.N.R. 204. C 
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i. — Every present.... to the assets of the Company ^—{Concluded), 

(12) Evidence necessaFj to settle list of B contributories. 

(a) S. 147, infra, provides that as soon as may be after making an order for 
winding-up, the Court shall settle a list of contributories. But the 
B list cannot be settled unless it appears that the existing members 
are unable to satisfy the contributions required. WrigWs case, 12 
Eq. 334 («,), 335 (w) ; JfcIittJfin’s case, 6 Gh. 582 ; case, 4 

Eq. 185. B 

^ (6) Before settling the B list it must further be shown that at the time of 

winding-up there was some debt or liability contracted before the past 
member ceased to be a member, and in the case of a limited company, 

I that the shares were not fully paid up. Corjj., TF«3Sjfon.’s case 

ISilSiq^.l Natal Investment Go., Neville’s anse, & Gh., iZ. E 

(c) In settling the list the Court will act upon resonable evidence withoiit 

looking into minute details, and will act on the liquidator’s estimate 
if it is not shown to he wrong. Seibert v. Banner, L.R. 5 H.L. 28 = 

6 Eq. 509. F 

(d) The Court will not stop to consider in every case whether the present holder 

of shares in respect of :which the past holder is put on the list will 
ultimately pay the amount, if any, unpaid and so leave the past 
holder after all liable to contribute nothing. For, putting a man’s 
name on the list does not conclusively show that he will ultimately 
have something to contribute. Andrew’s ease, 4 Eq. 468 = 3 Oh. 161, 
cifed in Buckley, 9th Ed., p. 236. G 

N.B. — As there is only one list of contributories as past members all persons 
who ceased to be members within the year before the commencement 
of winding-up will be placed on the list as soon as it appears that the 
contributions of the present members are insufficient. Land Credit of 
Ireland, Humby’s case, 26 L.T. 936=20 W.R. 718, H 

(13) Assets— Meaning of. 

The word “assets ” in the section means all unpaid capital recoverable, as well 
as the other property of tho Company. Webb v. Whiffin, L.R. -5 H.L. 
711. • I 

2, — No past member.... commencement of winding-up.** 

(1) Past member, when liable, 

{a) Before a past member can be held liable as a contributory it must be estab- 
lished that the existing members are unable to satisfy the contribu- 
, tions required to be made by them in pursuance of the Act, and that 

the debts in respect of which he is called upon to contribute were in- 
' curred prior to the date on which he ceased to he a member of the 

company. 1 N.W.P. 190 (192). See clauses (5) and (c). J 

(5) Ho B contributory is liable until all the A contributories are exhausted ; 
it is the A contributories that are primarily liable for every thing. 
Buckley, 9th Ed., p. 287. K 

(2) Winding-up— Commencement of. 

{a) The winding-up of a company by the Court commences at the time of the 
' presentationof the petition for. the windihg-up. See S. 133, in/ra. K-1 
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[b) A voluntary winding-up commences a,t the time of the passing of the 

resolution authorizing such winding-up, and if the winding-up is in 
pursuance of a special resolution, it commences at the time of the 
passing of the confirmatory resolution. See S. 174, L 

(c) If . aftejr a voluntary widing-up, a compulsory order is made, the date of 

the. commencement of the winding-up is the date; of the presentation 
of the petition and not the date of the voluntary resolution for 
winding-up, and persons who have ceased te be members for more than 
one year from' the date of the petition eaimot be placed on the B list. 
See Co., 26 C.D. 118. M 

3.— No past member — he ceased to be a member.” 

(1) Measure of liability of B contributories. 

[а] The measure of liability of A contributories is one only, nfe., the full 

. , amount unpaid on .their shares, whereas the measure of the liability 

of B contributories is two-fold ; vis,, (i) the amount left unpaid by the 
corresponding A contributories respectively, and (ii) the (amount of 
the debts or liabilities contracted before the time that each B contri- 
butory ceased to be a member, and remaining unpaid or unsatisfied. 

' ; . Buckley, 9th Ed., p. 287. N 

(б) The liability of B contributories is confined to (i) the amount remaining 

unpaid on their shares after exhausting all means of obtaining pay- 
ment in respect thereof from the present holders of them, cl. (c) , (ii) the 
residtmm of the debts contracted before they ceased to be members 
after deducting the amount paid in discharge of those debts by the 
A contributories, whose contributions, as part of the assets of the 
company are, subject to the question of costs, to be applied pari pasm 
in discharge of all the company’s debts, irrespective of the time at 
which such debts were contracted. Brett's case, 6 Oh, 800 = 8 , Oh. 
800, cited in Emden’s Winding-up of Companies, Sth Ed,, p. 208. 0 
N.B.— (i) If the past members, before call made, buy up all the debts for which 
. , they are liable, or if such debts are released or extinguished, they 

cannot be placed on the list. [Ibid.) 

, (ii) Though past members are not liable for debts contracted after they ceased 
to be members, they are liable for debts contracted before they 
became members. ifeZieri’s case, 6* Eq. 609. P 

4. — No past member.. ..of this Act.” 

'- (1) Relation of present membeps to past members. 

[a) The relation of a present member to a. past member is not that of a 

principal debtor to his surety. - Their relation is one of primary and 
secondary liability, Seibert v. Banner, L.R, 5 H.L. 28 ; Boboris v. 
Grow, L.E. 7 C.P. 629. Q 

[b) Hence, a past member is not discharged from liability as a contributory 

by a compromise made "by the liquidator with a present member 
under S. 202, infra, whether with or without reservation of rights as 
against other contri^tories. JVeviZZ’a case, 6 Oh, 43; Hudson’s case, 
12 Eq. 1 ; Seibert v. Banner ^ L.R. 5 H.L. 28. R 
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(c) Nor does sucli compromise release the present member from his implied 
contract to indemnify the past member for what he may have been 
- called upon to pay. Bobertsy. Crowe, L.R. 7 O.P. 629, S 

N.B. — The same rule holds good as between a past member of an earlier date 
and a past member of a later date- . Thus, if within the year X had 
transferred to Y, and Y to Z, and Z failing to pay calls as a present 
member, X and Y are made contributories as past members, X is en- 
titled to indemnity from Y, for anything which X had been compelled 
to pay, Kellock V. Entlioven, L.R. 8 Q.B. 241 ; Murtcniv. Bigham, 

. 1873 W.N. 226. 

(2) B contributory’s liability for coats of winding-up. 

(a) A-, B contributory’s liability for costs is limited to such costs and adjust- 

. ment of moneys (if any) as may be properly incident to or consequent 
upon calling on them for contributions in respect of what may be 
called the “ old ” debts. See Per Lord Selborne in Bretffs case, 8 Oh. 
800 ; Marsh's case, 13 Eq. 388. T 

[b) If such debts have been extinguished, a B contributory cannot be placed 

on the list with a view to make him liable for costs, Brett’s case, 

8 Oh. 800;, 0 

(e) “ It is only because he is found on the list as a person liable to pay some 
of the debts that a Jurisdiction to make him contribute to the costs 
would arise.” Per Lord Cairns in Clarke's case, (Alb. Arb.), 16 Sol. J. 
554; see, also, Michael Brown's case, (Eur. Arb.) Reil. 32=L.T.21=17 
, , Sol. J. 310. See, however, Dames’ case (Eur. Arb.) L.T. 80=17 Sol. J. 
670. y 

S. — “In the case — past member.** 

(1) Scope of clause (d). 

{a) Where the company in liquidation is a company limited by shares, this 
clause, expressly prescribes the limit of a member’s liability ; a member 
; cannot be called up to contribute more than the amount unpaid upon 

his shares. See Buckley, 9th Ed., p. 282. W 

(b) Any provision in the memorandum of association or the articles, which has 
the effect of making a member liable in respect of his share-holding 
. , , far more than the amount of his shares is contrary to the provisions 
of the Act, and is ttUra vires. Bisgood v. Henderson's Estates, (1908), 
1 Oh. 743, 759. X 

N.B. — But in spite of this clause and clause (e), infra, if, in order to provide 
for the payment of a particular debt, the liability of a share-holder of 
a limited Company is, by the articles of association, extended beyond 
the limit fixed by the memorandum, then, so long as the debt 
remains undischarged the member’s liability continues, though the 
shares held by him have been fully paid up. Qee Maxwell's case, 20 
Eq. 585. 

(2) Fully paid share-holder— Whether a contributory. 

'' • (a) The holder of fully paid shares, even though he is a debtor to the Company 

, ■ ■ cannot be placed on the list: of contributories, but he is a contributory 

: !■ for purposes of presenting a petition to wind-up the Company. See 

Marlborough Club Co., 5 Eq:. ; Schroder's case, 11 "Eq. 1‘il] Nat. 
Sav. Bank. Assn., 1 Gh., bi'j. « ^ 
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■ (b) After the debts of the Company have been paid calls may be made for the 
purpose of adjusting the rights of the contributories among themselves, 
and for this purpose, the holders of fully paid shares must be deemed 
contributories, Anglesea Colliery Co., (1866) IGh. 555', E.P., Maude, 
(1871), 6 Oh. 61. • ^ 

(c) Their names may be retained on the register also in respect of their 
liability to costs of -winding-up. Davies’ case, 17 Sol. J. 670. A 
(3) Rules as to contributions and their application. 

Buckley has thus summarised the rules which have been established with 
respect to the contributories of a Company in liq^uidation and the 
application of their contributions : — i 

I. The A contributories are primarily liable for every thing, ‘ and must be 

first individually exhausted before any B contributory can be called 
upon. See cl. (c), JbToms’ case, 7 Ch, 200. B 

II. The assets of the Company including the A contributions, are first 

(subject to the questions of costs) to be applied in payment pari passu 
of all the debts of the Company irrespective of the time at which such 
debts were contracted, ifoms’ case, 7 Oh. 200 =8 Oh. 800 ; Webb v. 
TFijfin, L.R. 5 H.L. 711. See, also, S. 177, i»/m. C 

III. The liability of a b contributory is limited by ’ 

(i) The amount left unpaid on his shares by the corresponding A contribu- 
tory. See ol. (d). D 

i (ii & iii) Such residuum 6i the debts contracted before he ceased to be a 

. ' member as remains undischarged when Rule n has been complied 

with. Morris’ case, 7 Oh. 200 = 8 Oh. 800 ; Webb Whiffin, L.R. 7 
H.L.,711. E 

(iv) The contributions of B contributories form part of the general assets of 

the Company irrespective of the time at which such debts were con- 
tracted. Accidental and Marine Insurance £7o., 5 Oh. 428 ; Webbv. 
Whiffln, Is.B. TH..L. 711. F 

(v) If, before a call is made upon the B list, or before payment of such call 

the debts in respect of which a B contributory was, having regard to 
; cl. (2>), liable to contribute, or any of them, are in any manner re- 

leased or extinguished in whole or in part, his liability to contribute 
to the assets of the Company is (subject to any question as to the 
, , ■ costs of the winding-up) thereby pro tanto discharged. G 

(vi) The liability of a B contributory to contribute to the costs of the 

• ■ /. ' ■ winding-up is confined to such costs as have been occasioned by the 

necessity of calling upon him for contributions in respect of debts. 
BrcM’s oase» 6 Ch. 800= 8 Oh. 800 ; il^arsZi’s case, 13 Eq. 388. H 

(vii) B contributories of later date are not to be exhausted before calling 

upon B’ contributories of earlier date. Upon the failure of the A 
contributories to satisfy their measure of liability, leaving B debts 
unsatisfied, all past members liable under clauses (a) and (6) become 
simultaneously liable to contribute. Morris’ case, 7 Ch. 200=8 Oh. 

' '■■■' . 800 .'. , ' . . ' . ' ■■ ■ '.■'H-l 

Successive transferors of the same shares may also, it seems, be called upon 
simultaneously, but in this case each tran.sferor will have a right to 
■ , . , ■ be indemnified by his transferee. Kelloch v. Dnthoven, h.B. 9 Q.B. 

' “ 241, 247. • I 
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(4) Effect of the rules as regards B creditors. . 

Suppose that all B contributories have left the 0onipa.n5' at the same time, 
that B debts unpaid at the winding up are £4,000, and A debts (those 
contracted after the B contributories ceased to be members) are 
£ 16,000. Suppose that the assets of the Company including A con- 
tributions suffice to pay 15s. in the pound. By this payment B 
debts will be reduced to £1,000, and A debts to £4,000 (See Rule 
f II), Then, by Rule V, the amount of contributions that B con- 

tributories can be required to contribute would be only £1,000, and 
this sum will by rule IV form part of the general assets of the Gom- 
i pany and will go to reduce E debts to £SO0, and A debts to £3,200. 

“ We have this singular result ” says Buckley “ that although there 
are B debts left unsatisfied, and B contributories whose liability as 
measured by the limit of their shares, is unexhausted, the creditors 
can obtain no further dividend.” Buckley, 9th Ed., p. 291. J 

6. — ‘^Nothing In this Act — of such policy contract.** 

Scope of cl. (f). 

By this clause an unlimited Company can limit the liability of its members by 
a special contract as for instance, in Lethbridge v, Adams, 18 Eq. 
547. See, also, Accidental Death Insurance Go., 7 Oh. I). 668 ; Great 
Britain Mutual Life Assurance Society, 16 Ch. D. 247. K 

7.— "No sum member of the Company.*’ 

(1) Object of cl. {g). 

This clause is introduced by way of analogy to the law of partnership. A debt 
due to a partner cannot be proved in competition with outside 
creditors when the partnership is dissolved. Dale and Plant, 43 Oh. 

D. 255. , Ii 

(2) Fees of directors whether postponed to debts of outside creditors. 

(а) Where the articles of a Company required the directors to be members, held 

a director’s unpaid fees were a debt due to him in his character of 
member, and must be post-poned to outside creditors. Leister Club, 
iJ.P., Curazoji, 30Ch, D. 629. M 

N.B.~-^Tbis decision went on the ground that under the articles the directors 
were at the mercy of the Company as to whether they should have any, 
and if any, what remuneration, and accordingly where directors are 
appointed by a Company on the footing of the articles which entitle 
them to remuneration, their remuneration is not debt due to them in 
i their character of membens, but they are ordinary creditors for it. 

E. P. Beclmith,{l8m), lOh. 324; A. 1. Biscuit Go., (1893), W.N. 

• 155 ; Dover Coalfield, ,(1907), 2 Oh. 76 = (1908) 1 Ch. 65, died in 

Buckley, 9th Ed., p. 282. 

(б) Payment to a person for special skill and attention is none the less a prov- 

able debt because the person is a director, and, under the. articles, a 
director should be a share-holder. Dale and Plant, 43 Oh. D. 255. N 

(3) Damages for improper forfeiture. 

A person who claims danaages for improper forfeiture of his shares claims not 
as a member, but as a non-member, and is entitled to prove as a 
creditor. New Chile Co./ih OU. D. 59%. 0 


26 
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7,— *‘>No sum.. ..memberof the Company”— (Concluded). 

(-1) ‘Or otherwise,’ meaning of. . 

(a) These worda mean, aomething analogous to dividends or profits on the 

members’ shares and cannot include money due for goods which a 
member has supplied to the Company, nor payment for particular 
work which he has special skill in doing and which he has done for 
the Company. Per Kay, J. in Dale and Plant, 43 Ch. D. 255, 259. P 

(b) If a member who claims damages for the issue to him of shares not fully 

paid when he contracted to take fully paid shares, his proof will fall 
within the words ‘ or otherwise.’ Addlestone Linoleum Co., 37 Gh. 
D. 191, 198, Q 

8.—” The Jiability of past members — equal rights,” 

Scope of Explanation. 

(а) This Explanation adopts the rule laid down by the House of Lords in Webb 

V. Whiffln (L.E. 6 H.L. 711), viz. — Though a past member cannot 
be called upon to contribute in respect of a debt or liability of the 
Company contracted after he ceased to be a member, still, the funds 
contributed by the B contributories form part of the 'general assets of 
the Company and should be applied in payment of all the debts of 
the Company, and are not to be applied, preferentially or exclusively, 
to the payment of those debts which were incurred before the B 
share-holders retired from the Company, 

(б) In other words, there is no division of creditors into classes with diSerent 

rights against the funds, and consequently no marshalling between 
them. Emden’s Winding up of Companies, 8th Ed., p. 209. R 

N.B. — Clause (b), supra is a rule of contribution and not a direction as to 
distributiom Webb v. Wkiffin, L.R. 5 H.L. 711. 

Miscellaneous. 

(1) Suits by Company and those by liquidator— -Limitatiori. 

A suit by a Registered Company against a share-holder for the amount of calls 
on the shares taken by him is governed by Art. 112, Limitation Act, 
but a suit by the liquidator, .after winding-up, is governed by Art. 120, 
10 B. 483 (487). S 

(2) Insolvency of Contributories— Effect of. 

(a) In the case of the insolvency of any contributory, the liquidator may prove 
against his estate the estimated value of his liability to future calls, 
as well as to calls already made. See S. 125, infra. T 

(5) If a past member whose name is placed on the B list becomes a bankrupt, 
after the commencement of the winding-up, his liability to the 
Company can be proved as a debt in his bankruptcy, and the bankrupt, 
after obtaining his discharge, is entitled to be removed from the list 
of contributories. Land Credit Co. of Ireland ; McEwen’s case, 6 
Oh, 632. ' ’ U 

62. With respect to the contributions to be required in the 
event of the winding-up of a limited Company 
Liability of direct- from any director or manager whose liability is 
is unlimited i, the following modifications shall be 

made in the last preceding section — 
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{a) subject to the provisions hereinafter contained, any such 
director or manager, whether past or present, shall, in 
addition to his liability (if any) to contribute as an 
ordinary member, be liable to contribute as if he were at 
the date of the commencement of such winding-up a 
member of an unlimited Company : , 

(5) no contribution required from any past director or mana- 
ger who has ceased to hold such office for a period of 
one year or upwards prior to the commencement of the 
winding-up shall exceed the amount (if any) which he 
is liable to contribute as an ordinary member of the 
Company : 

(c) no contribution required from any past director or mana- 
ger in respect of any debt or liability of the Company 
contracted after the time at which he ceased to hold 
such office shall exceed the amount (if any) which he 
is liable to contribute as an ordinary member of the 
Company : 

id) subject to the provisions contained in the regulations of 
the Company, no contribution required from any direct- 
or or manager shall exceed the amount (if any) which 
he is liable to contribute as an ordinary member, unless 
the Court thinks it necessary to require such contribu- 
tion in order to satisfy the debts and liabilities of the 
Company, or the costs, charges and expenses of the 
winding-up. 

(Notes). 

General. 

Corresponding English Law* 

This section corresponds to S. 32, sub-secs. (2) & (3) of the English Oonipanies 
(Consolidation) Act of 1908. The English Act contains the word 
“ and ” instead of the word “ or ” before the words “ the costs, charges 
and expenses of the winding ’up.” Y 

I.—“ Any director. is unlimited.** 

Liability of directors, etc.— When may he unlimited. 

Under S. 7, supra, the liability of the directors or managers or of the managing 
- director of a limited Company, may, if so provided by the memo- 

randum of association, be unlimited. 

But. even where the memorandum does not so provide, the Company, if so 
authorized by its regulations, may, by special resolution, alter its 
memorandum so as to render unlimited, from and after the date of 
such resolution, the liability of its directors, managers, or of the 
managing direotpr. See S. 76, iw/ru. • W 
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Management and Administeation op. Companies and Associa- 
tions dndeb THIS Act. 

Provisions for Protection of Creditors. 

03. Every Company under this Act shall have a registered 
office 1 to which all communications and notices 
of ComptnF^ addressed 2 If any Company under this 

Act carries on business without having such an 
office, it shall incur a penalty not exceeding fifty rupees for every 
day during which business is so carried on. 

(KTctes). 

General. 

Corresponding English Law. 

This section corresponds to S, 62, els. 1 & 2, Companies (Consolidation) Act, 
1908. The penalty fixed by the English Act is five pounds per diem, 
whereas under the Indian Act, it is fifty rupees per diem. X 

l.—‘‘ Registered Office.*’ 

(1) Registered office— Necessity. 

Every company must have a registered office. See Halsbury, Vol. V, p. 82. Y 

(2) Domicile of the company— Registered office outside jurisdiction— Effect. 

A company is not domiciled or ordinarily resident in England when, though 
it may have agencies and its chief office there, its registered office and 
secretary are outside the jurisdiction. Jones v. Scottish Accident 
Insurance Co., 17 Q.B.D, 421. Z 

(3) The position of the officer. 

(a) The position of the office fixes the country in which the Company is to be 

registered. Halsbury, Yol. V, p. 83. ’ Tide S. 64, infra. A 

(b) To some extent, the situation of the office points out where the domicile 

of the Company is, and it is important as regards the Court which has 
the jurisdiction to wind up the Company. Halsbury, Vol. V, p. 83, B 

(4) Principle governing determination of Company's residence. 

The principle is, not that the registered office is necessarily the Company’s 
residence, hut that in such a case, it is the place where the central 
management and control actually abide. Be Beers Consolidated 
Mines, Btd. v, Sowe, A.G, 1906, 455 (458). See, also, Buckley, on 
Companies, 9th Ed. p. 155 and cases cifed therein. C 

(6) Residence of Company— Test. . 

(n) The test for determining its residence is whether the Company is conducting 
itsowabusmessatsomefixedplacewithinitsjurisdiction.LaBottr- 
ffogne, 1899, p. 1 ; Cie Generale v. Law, 1399 A.C. 431. D 

(5) If it is, then, so long as it is so conducting business (even if it be for a 
a very short time, e.g, nine weeks at a motorcar show at the Crystal 
Palace), it is resident there. Haggimv. Comptoir d’ Bscoinpte, 23 Q.E.I) 
S21. „ , ■ , g 
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S. 63] 


l.—*‘ Registered office ” — [Concluded). 

(6) Existence of sregistered office at one place — Domicile or residence also at other 

places, not excluded. 

Assuming, as may generally be the ease, that a Company resides at the place 
of incorporation, or at the place of its registered office, it does not 
follow that it does not also reside elsewhere. It may have more than 
one residence and one domicile. Gorron Iron (£■ Co. v. Maclarm, 
5H.L.O. 416, 449 (458); iIa.eozir^op»e, 1S99, P. 1 (16). F 

(7) Foreign Corporation —Residence. . 

A foreign corporation, which establishes an office in England and carries on a 
principal part of its business there, is resident there. HarfCjin v. Comp- 
toir d' ilscoTOpfe, 23 Q.B.D. 521. G 

(8) Foreign corporation— Residence— Test. 

It does not follow that merely because a foreign corporation has an office at 
a particular place or it has property there or that a large number of 
its share-holders reside there, that it is resident there. The question 
is one of fact whether it really has a business existence there. 
Badcoch v. Cuniberland Gap Co., (1893) 1 Oh. 362. H 

(9) Residence for taxing purposes. 

The position of a Company’s registered office, though it does not necessarily 
determine its residence is an important factor in determining where 
its residence is. Cesena SulpJmr Go.v. Nicholson, 1 Ex. D. 428. I 

(10) /*/</. -Test. 

The material question for the purposes of taxation is not where the profits are 
earned, but where the trade is carried on. London Bank of Mexico 

V. Apthorpe, (1891) 1 Q.B. 383 ; 2 Q.B. 378 ; San Paulo Brazilian 

Railway V. Garter, (1895) 1 Q.B. 680 ; (1896) A.O. 31. J 

(11) Foreign Company— When liable to be taxed. 

A foreign Company which makes profits out of contracts of affreightments 
wholly affected in England, is chargeable with income tax in England 
on those profits. Wingate v. Commissioners of Inland Revenue, (1898) 

W. N. 129 ; see Brichson v. Last, 7 Q.B.D. 12 ; 8 Q.B.D. 414 and 

Qibertonv. Fergusson, 5 Ex.D. 57 = 7 Q.B.D, 562 ; Buckley, 9th Ed., 
p. 156. K 

(12) Foreign trader who merely convasses orders in England. 

A— — , through agents there, but makes all sale contracts and all deliveries 
abroad, does not exercise a trade in England. Granger v. Gough, 
(1896) A.O. 325 ; but see Watson v. Sandie, (1898) 1 Q .B.D. 326. L 

2 . — “To which all communications.. . .may be addressed.” 

(1) Process, service of. 

All communications and notices may be addressed to the Company at its regis- 
tered office, and a document may be served on it by leaving it or send- 
mg it by post to the registered office. See G.P.O., 1882, S. 436. (=0 
XXIX r. 2, O.P.O., 1908). M 

(2) Service of summons— Applicability of S. 436, C.P.C., 1882 (=0. 29, r. 2, C.P.C. 

4908). ... , 

The service of a summons on a Company registered under the Companies Act 
is regulated by S. 89, Act.YI of 1882 and S. 436, C.P.C. , 1882, does not 
apply toOTch Oompanies. : 12 Bom, L.R. 730. N 


206 


Adt ¥I of 1882 (the INDIAN COMPANIES act). [Ss. 63 & 03 

2.—'“ To which communications — may be addressed”— {Concluded). 

' (3) Fsjocess in a Criminal case. 

A summons to appear before a Magistrate must be served at the registered 
oSice. Pearks, Gmiston, and Tee, Ltd, Y. Richardson, (1902) 1 K.B, 

■ '91. •• ■ 0 

(4) Mode of service. 

Service need not be by post ; the document may be left with a director at the 
office. Watson V, Sheather Sons c& Co., (1886) 2 T.L.B, 473. F 

(5) Service on solicitor. 

Service on the solicitor of a Company is only sufficient where the Company 
agrees to accept it and enters appearance. Be Denner United Brewe- 
ries, Ltd., (1890) 63 L.T. 96. Q 

(6) Service on foreign corporation. 

{a) Where a foreign corporation is lessee of an office at a particular place, 
where its name is painted up, service at such an office on a person 
who acts on its behalf is good service on the company. Oompagnie 
Generate Transatlantique v. Lajo, 1899 A.O. 431, R 

(6) But, if, at such a place, it has only an agent’s office and not the company’s 
office, and no person in the company’s service could be found there, 
then service at such a place will not bind the company. Princess 
Clementine, 1897 p. 18, But sea 1899 A.O. 431. noted supra. S 

(7) Service, in the absence of registered office. 

Where there is no registered office, service at the office, in fact used by the 
company will be sufficient. Be British and Foreign Gas Generating 
Apparatus Oo., (1865) 13 W.R. 649 ; Be Fortune Copper Mining Co,, 
(1870) L.R. 10 Eq. 390. T 

(8) Cessation of business by Company. 

Where there is no office, the company, though not dissolved, has practically 
ceased to carry on business, service on some of the late officers may 
be allowed. Gaskell v. Chambers, 26Beav. 262 = 5 Jur, N.S. 52 = 28 
L.J. Oh. 385. U 

(9) Waiver of service. 

The secretary may waive service on him at the registered office by requesting 
that it may be served on him elsewhere. Be Taylor ex parte Bailway 
' Steel and Plant Go., (1878) 8 Oh. D. 183, 189, 190; but see, 

'Wood V. Anderston Foundry Co., BQNf.B. 918, Y 

(10) Ippearauce by solicitor, when not waiver of service. 

An appearance by a solicitor to raise a point of substance only is not a 
waiver of the objection, [Ibid.) cited in Halsbury, Vol. V, p. 83, W 

65. Notice of the situation of such registered office i and of any 
change therein shall be given to the Begistrar 
and recorded by him. Until such notice is given, 
the Company shall not be deemed to have com- 
plied with the provisions of this Act with respect 
to haying a registered office. 


Notice of situa- 
tion of registered 
office. 
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(Notes). 

General. 

Corresponding English Law. 

This secfeion corresponds to S. 62 (2) of the Compiinies (Consolidation) Act, 
1908. „X 

!.—•* Situation of such registered office.” 

Vide notes under S. 63, sztpm, under the heading 1. ‘ Registered Office,’ 

6S. Every limited Company under this Act whether limited by 
shares or by guarantee, shall paint or affix, and 

Publication of ]j-ggp painted or affixed, its name on the out- 

name by a limited ^ , 

Company. side of every omce or place in which the business 

of the Company is carried on, in a conspicuous 
position, in letters easily legible, in the English language, and also, 
in the registered office be situate in a district beyond the local limits 
of the ordinary original civil jurisdiction of a High Court, in one of 
the vernacular languages used in such district, and shall have its 
name engraven in legible characters in .such language or languages 
on its seal, and shall have its name mentioned in legible characters 
in the English language in all notices, advertisements and other 
official publications of such Company, and in all bills of exchange, 
hundis, promissory notes, endorsements, cheques and orders for 
money or goods i purporting to be signed by or on behalf of such 
Company, and in all bills of parcels, invoices, receipts and letters of 
credit of the Company. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 63, cl. 1 of the English Companies (Consolida- 
tion) Act, 1908. Y 

1. — “Shall have its name mentioned — in ail notices — goods.” 

(1) Provision regarding mention of Company’s name— Construction. 

The pro%'ision that the name of the Company must be mentioned in all bills 
of exchange, promissory notes, cheques, etc., has been strictly 
construed, so that if the name is incorrectly given the person 
signing will be personally liable, Atkins (& Go. v. W'nrdZe, (1889) 58 
L.J.Q.B. 377 ; 61 L.T. 23 ; Wassau Steam Press v. Ti/Zer, (1894) 70 
L.T. 376. See, also, Buckley, 9th Ed., p. 157. 2 

(2) Omission to mention ‘ limited ’ in the name of Company written on a bill 
, —Effect.. 

The secretary of a limited Company who had accepted a bill directed to the 
Company in which the word ‘limited’ was omitted was held 
personally liable on the bill, the same mot having been paid by the 
. . Company, (Ibid.), Penrose v. Martyr, & B. 499 = 28 L.J.Q.B. 

28 = 5 Jur. N.S. 362. ^ il 
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1.—“ Shall have its name mentioned.,,, in all notices. .. .goods”— (Old.). 

(3) Kama of the Company, use of— Litigation. 

(a) Aa regards tho name of a Company in litigation, an action to prevent or 
redress a wrong done in a matter hitra vires, must be brought in 
the name of the company, and the litigation will not be allowed unless 
the Court is satisfied that the majority of shareholders desire it. Mac 
Doucjell V. Gardiner,! Ch. D. 13; Normandy v . hid Cookie d Co., 
(1908) 1 Oh. 84. B 

{&) But a single share-holder may sue on behalf of himself and all other 
share-holders, or as representing the minority, making the Company 
a defendant, and may obtain an injunction to restrain the Company 
and the directors from doing any act which is illegal, fraudulent or 
ultra vires. Nope v. International Financial Society, 4: Gh.'D.ZH 
Alexander v. Antomatic Telephone Co., (1900) 2 Ch., 56 •, Menier v, 
hooper's Telegraph Worhs, 9 Oh. Ap. 350 ; Bartend v. JBaWe, (1902) 
A.O. 83. C 

66. If any limited Company under this Act does not paint or 
af&x, and keep painted or affixed, its name i in 
pubStionof name! directed by this Act, it shall be liable to a 

penalty not exceeding fifty rupees for not so paint- 
ing or affixing its name, and for every day during which 'such'name 
is not so kept painted or affixed. 

Every director and manager of the Company who knowingly 
and wilfully authorises or permits such default shall be liable to the 
like penalty. 

If any director, or manager, or officer 2 of such Company^ or 
any person on its behalf, uses or authorises the use of any seal 3 
purporting to be a seal of the Company whereon its name is not so 
engraven as aforesaid, or issues or authorises the issue of any notice, 
advertisement or other official publication of such Company or signs 
or authorises to be signed on behalf of such Company any bill of 
exchange, hundi, promissory note, endorsement, cheque or order for 
money or goods, or issues or authorises to be issued any bill of par- 
cels, invoice, receipt or letter of credit of the Company wherein its 
name is not mentioned in manner aforesaid, he shall be liable to a 
penalty of one thousand rupees, and shall further be personally liable 
' to the holder of any such bill of exchange, hundi, promissory note, 
cheque or order for money or goods for the amount thereof, unless 
the same is duly paid by the Company. 

(Notes). 

General. 

Corresponding English Law. 

This sGction corresponds to the Companies (Consolidation) A.ot, 1908, S, 62 (2), 
(3). D 
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I , — Its name.” 

Improper use of name by others — Remedy by injunction. 

If a limited Company purchase a business and continue the use of the vendor’s 
firm name which is not the Company’s corporate name or establish 
a business under a firm name which is not their corporate name, they 
may obtain an injunction to prevent others from using that firm name 
so as to deceive, and none the less because the Company in trading in 
that name may have contravened this section. Buckly, 9th Ed., 
p. 157 and PearZcsliiwi V. Thompson, 18 R.P.O. 185 ; jSa»daiMjiOT V. 
British Shoe Co., (1902) 2 Gh. 354 cited therein. E 

2.~” Officer.” 

Solicitor, whether officer of Company. 

A solicitor is not generally an officer of the Company so tis to make him liable 
for misfeasance proceedings [Jn re Great Western Coal Consumer's 
Co., Carter's case (1886), 31 Oh. D. 496], so long as he has acted as 
solicitor in the usual way. See Evans and Cooper, p. 67. F 

3.— “Seal.” 

(1) Seal— Custody of. 

Those responsible for managing the business of the Company have the right to 
use the seal, unless the articles otherwise provide, and the directors 
are usually the persons to do so. Evan and Cooper, p. 67. Gt 

(2) Director’s duty as to keys of seal. 

The directors should also provide by resolution for the keys of the seal. 
Evans and Cooper, p. 67, H 

(3) Mode of attesting use of the seal. 

If the articles do not provide how the use of the seal is to be attested, the 
directors should decide ; usually it is provided that the seal shall only 
be affixed in the presence of two directors. Evans and Cooper, p. 67. 1 

(4) Affixing of seal— Sufficiency to bind Company. 

A director signing must state on tbe face of the document that he is acting 
for the Company. Otherwise he will be personally liable, though the 
Company’s seal is affixed. Dutton v. M«rs7i, 6 Q.B. 361 ; but See 
C^iapmrm V. jSmefIzttrsf, (1909) W.N. 65. J 

Contracts. 

Contracts how 67- Contracts i on behalf of 2 any C'ompany 

under this Act may be made as follows (that is to 
say) :~ 

((x) any contract, which if made between private persons 
would be by law required to be in writing, and if made 
according to English Law, to be under seal 3, maybe 
made on behalf of the Company in writing under the 
common seal of the Company ; and such contract may 
be in the same manner varied or discharged: 

27 . ■ 
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(b) any contract, which if made between private persons 

would be by law required to be in wu'iting signed by the 
parties to be charged therewith, may be made on behalf 
of the Company in writing signed by any person acting 
under the express or implied authority of the Company ; 
and such contract may in the same manner be varied or 
discharged : 

(c) any contract,, which if made between private persons 

would by law be valid, although made by parol only and 
not reduced into writing, may be made by parol ^ on 
behalf of the Company by any person acting under the 
express or implied authority of the Company ; and such 
contract may in the same way be varied or discharged. 
And all contracts made according to the provisions herein 
contained ^ shall be effectual in law, and shall be bind- 
ing upon the Company and their successors, and all 
other parties thereto, their heirs, executors or adminis- 
trators, as the case may be. 

(Notes).' 

General. 

Corresponding English Law. 

This section, correspends to S. 76, cl- 1, sub-cls. i, ii, iii, and ci. 2, Companies 
(Consolidation) Act, 1908. ' K 

7 . — ** Contracts.’' 

(1) Contracts on behalf of companies, governed by ordinary law. 

The ordinary law as to contracts applies to contracts made on behalf of, or by 
Companies, e.g., S, 4 of the Statute of Frauds, which render's certa.in 
classes of contracts unenforceable unless in writing. Jones v, Victoria 
Graving Dock, 2 Q.B.D. 314. L 

(2) Estoppel by acts of agents. 

A Company is liable equally with an individual, to be estopped by the acts of 
its agents. Bourhc v. Alexandra Hotel Co., 1877 W.N. 30; ibid 
157 (C.A.). M 

(3) Company, bound by acts of agent. 

A, Company must pay off debts contracted by its authorised agent. 6 B.'326. N 

(4) Director’s misrepresentations. 

A Company is liable for— .5 B. 92. 0 

(5) Unreasonable and oneruos contract by managing agent — Not binding on Com- 
pany. 

' Where an agreement entered into by the managing agents- of a Company is 

, . . linreasonably and excessively onerous .and such as should not be 

. , entered into ip the usual way and according to the ordinary course of 

business, it is ultra and the Company may repudiate it. 10 

P.R. 1905 = 100 P.L.R. 1905. P 
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h — Contracts ’’*-— 

(6) Fraud by directoi? -Company not bound, 

A Company is not bound where tbe coniraet is due to the fraudulent act of 
one of its directors, 129 P-L.R. 190i, Q 

(7) Contracts before incorporation, how made — Mode of formation of Company. 

The procedure hy which promoters generally form a Company, is as follows. 

The owner of the property to be taken over’ by the Company is asked 
to enter into an agreement for the sale thereof upon certain conditions 
to some person as trustee for the Company, The memorandum and 
articles of the Company are settled when this agreement, had been 
executed. A clause in the articles authorises the Company to adopt 
and carry into effect the agreement. After the incorporation of the 
Company the directors pass a resolution adopting the agreement, and 
a supplemental agreement is thereupon executed by the owner of the 
property, the trustee for the Company, and the Company itself by 
which the Ooropany is placed on the position of its trustee, and is 
bound to carry the original agreement into effect. Cooper and Evans, 
p. 94. R 

(8) Clause for rescission in pre-incorporation contract— Necessity. 

Where a trustee for a company, in accordance with a common mode of forma- 
tion of a company, contracts with a vendor, the^ trustee remains 
personally bound until the trustee has excuted the supplemental 
agreement. There should therefore be a clause in the original 
agreement enabling the trustee to rescind it. Cooper and Evans, p. 94. S 

(9) Contracts before incorporation. 

An incorporated company is not bound by contracts purporting to be entered 
into on its behalf by its promoters or other persons before its incor- 
poration and the person purporting to enter into such a contract is 
personally liable upon it. Kelner v. Baxter, (1866) L.R. 2 G.P. 174 ; 
Wilson (£• Co. v. Balcer Lees & Co., (1901) 17 T.L.R. 473. T 

(10) Contract by promoters— Agreement to appoint plaintiff as delal or broker for 
fifteen years— Mention in Articles of Association — No ratification, adoption or 
new contract, after formation — Invalidity. 

The promoters of an intended Company entered into an agreement with the 
plaintiff, on behalf of the Company to be formed, to the effect that 
the plaintiff was to be the delal or broker of the Company for a term 
of fifteen years and was to be remunerated by commission at a certain 
rate. This contract was subsequently embodied in the Articles of 
Association. Plaintiff sued for commission for his services as a broker. 
There was no evidence of the adoption and ratification of the agree- 
ment, nor of the Company’s entering into a fresh contract with the 
plaintiff after its formation. The plaintiff was held not entitled to 
relief. 2 P.R. 19.05 = 129 P.L.E. 1904. / U 

(11) Contpact entered into before formation, how far binding after formation— 
Ratification— Adoption. 

No contract can bind a Company, which has been entered into with regard to 
it when, as yet, it has no existence. Even if such contract is 
embodied in the Articles of Association, it cannot bind the Company, 
when formed, unless it has, after its formation, ratified and adopted 
it. 2 P.R. 1905 = 139 P.L.R. 1904. . y 
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L — Cotttracts*’~iCm^tm^led). 

(12) Batiiicatioa— Special resolution— Clear knowledge of subject— Proof. 

Such ratification can only be established by clear proof of the fact that the 
share-holders had clear knowledge of the subject contract to be ratified 
and that a general or special meeting of the Company was summoned 
with the express object of considering the ratification of the particular 
contract. 2 P.E. 1905=129 P.L.R. (1904). W 

(13) Solicitor’s costs before incorporation. 

A solicitor who prepares the memorandum and articles cannot recover his costs 
for the same from the company when incorporated. Be English and 
Colonial Produce Co., Ltd. (1906) 2 Oh. 435. X 

(14) Registration fees- 

Even the fees required to be paid on the registration, of the company cannot 
be recovered after its incorporation. Re National Motor Mail-Coach 
Co., Ltd., Glenton's Claim, (1908) 2 Oh. 515 (O-A). Y 

(15) Adoption of pre-incorporation contracts— Effect. 

The adoption and confirmation by a resolution of the directors of a contract 
made before the incorporation of the company by persons purporting 
to act on its behalf does not create any contractual relation between 
the company and the other party to the contract, or imposes any 
obligation on the company towards him. North Sydney Investment 
and Tramway Co. v. Higgins, (1899) A.O. 263 ; Be Johannesburg 
Hotel Co,, Exparte Zoutpansberg Prospecting Co., (1891) 1 Oh. 119 
(O.A.). a 

(16) Notice or knowledge of contract imposing charge or incumbrance upon 
property— Effect. 

But, if it has notice of a contract between the persons under whom it claims 
property, real or personal, of which it takes possession, and a former 
owner of the property, whereby a charge or incumbrance was imposed 
on the property, the company takes subject to the charge or incum- 
brance, although it is not liable as the assignee to be sued for non- 
performance of the terms contained in the contract other than those, 
as to the charge. Werdermaji v. Societe Generated Electricite, 19 Oh. 
D. 246 (O.A.). See, also, Bagot Pneumatic Tyre Oo, v. Clipper 
Pneumatic Tyre Co., {19QT) {G.A.). A 

(17) Contract before incorporation. 

[a) A company cannot ratify or adopt a contract entered into by a person on its 
behalf before incorporation. Kelner -v. Baxter, 2 G.P. 174 and See 
other cases cited on the subject in Halsbury. Vol. V., p. 297, foot- 


note (6). B 

(b) But it may enter into a new contract embodying the terms of the old one. 

Be Dale and Plant, {1S89), Ql Jj.T. 206; Natal Land Co. v. Pauline 
Colliery Syndicate, {190i) A.G. IW. C 

(c) It may also enter into a new contract adopting the original one. Cooper 

and Evans, p. 94. B 

(18) New contract. 


(a) A— by a company, may be inferred from the acts of the company when in- 
corporated. Be Empress Engineering Co., 16 Gh.D.iG.A.) ; Be Patent 
Ivory Mamifacturing Co, Howard v. Patent Ivory Manufacturing Co., 

88 Oh. D. 156 cited in Halsbury. Voli V, p. 29T, E 
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i,~“ Contracts **--{Conehided). 

(&) But such new contract cannot be inferred except where such acts are done 
in the mistaken belief that such acts are binding. Re Northuviber- 
la7id Avenue Hotel Go., ZZ Ch..D, 1C G.k. ; Bagot Pneumatic Tyre 
Co. y. Clipper Pneumatic Tyre Co,, {1^01) 1 0)1. F 

(19) E'ffidence, requisite to bind company. 

(a) There must he evidence of a fresh agreement, between the company after 

its incorporation and the owner of property, in order to bind the com- 
pany. Re Northumberland Avenue Hotel Co. Bully's case, 33 Ch, D. 
16. G 

(b) This evidence may be supplied if the directors of a company pass a resolu- 

tion that the agreement be adopted, and act as if it were adopted, 
although no fresh agreement is executed. Howard v. Patent Ivory 
Co., 38 Oh.D. 163. See, also, Bagot Pneumatic Tyre Co., v. Clipper 
Pneumatic Tyre Co., (1901) 1 Ch, 196. H 

(20) Effect of articles on a contract. 

Where there is a written agreement the terms of the articles of association will 
not be imported unless they are specifically referred to. Be Alexander's 
Timber Co., (1901) L.J. (Ch) 767. Boston Deep Sea Fishing and Ice Co. , 
V. Ansell, 39 Ch. D. 339, 366 C. A. I 

2 . — “ On behalf of.** 

(1) Authority to contract on behalf of company — Directors and managers. 

The authority to contract on behalf of a company may be express or implied, 
Directors and managers have in most companies express authority to 
contract on their behalf, and such authority will be implied with re* 
gard to all matters in the ordinary course of the company’s business. 
CartmelVscmo, 9 Oh. A. 691 ; Re Cunninghamd Co., Simpson' sGlaim, 
(1887) 36 Oh.D. 532. J 

(2) Director’s duty — Adoption of pre -incorporation contracts. 

{a) It is the duty of directors of a company which is formed to adopt a special 
contract to make careful and full enquiries before finally committing 
the company to it and to act as prudent men would act in their own 
business. Overland and Gurney Co. v. Gibb, L,R. 5 H.L. 780; Tim/cross 
V. Grant, 2 C.P.D. 469, 494 O.A. ; Halsbury, Vol. V, p. 298. “ K 

(6) If any corrupt inducement is afforded to the directors to adopt the contract, 
it will not be enforced as against the company. Maxwell v. Port 
TenantPatent Steam and Fuel Co., 24 Beav. 496. L 

(8) Authority in usual Way-Construction — Extended powers— Special authority, 
necessary. 

Where the authority is conferred in the usual way it must be construed to be 
an authority to act in the usual way and according to the ordinary 
course of business ; special phraseology alone can give more extended 
powers. 10 P.R. 1905 = 100 P.Ii.R, 1905. M 

(4) Managing agent— Appointment hy-^Mrustaddi—'So submission to share-holders 
— Allowing to work as such— No ratification. 

Where the appointment of a TOWsfecfrfi by the managing agent of a Company 
was never submitted to the meeting of the share-holders of the 
Company, the mere fact that the person appointed was allowed to 
work as a niustaddi for some time could not he held to he either a 
ratification of, or acquiescence in, such appointment by the Company. 
10 P.R. 1905 = 100 P.L.B. 1905. N 
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2.—*' Ott behalf of”-— (Concluded). 

(5) Contract by managing agent, onerous and unreasonable-- v/res-Eepu- 

diation by Company. 

Wboro an agreement entered into by tlie managing agents of a Company, is 
unreasonable and excessively onerous and such as should not be enter- 
ed into in the usual way and according to the ordinary course of 
business, it is ultra vires and the Company is entitled to repudiate it 
10 P.R. 1905 = 100 P.L.R. 1905. 0 

3.— ” Required — under seal.” 

(1) Instances of contracts required to be under seal. 

(а) Contracts required in the case of individuals to be under seal are those 

which are made without valuable consideration, certain leases, assign- 
ments and surrenders of leases, assignments of sculpture, assignments 
of ships and shares in ships, and generally, transfers of shares in 
companies. See Halsbury, Vol. V, p. 299. _ F 

(б) By statute, a corporation may be required to seal every contract it enters 

. mio, JSuntv. Wimbledon Local Board, iC.V.D.iS', BrooTtsy. Torquay 
(1902) 1 K.B. 601. . , Q 

(2) Contract not under seal— Valid otherwise— Effect. 

Apart from tbis section, contract entered into by a trading corporation for a 
purpose connected with the object for which the company was incor- 

‘ porated, might be enforced, though not under seal. South of Ireland 

ColZier?/ Co. V. Fuddle, L.R. 3 C.P. 463; (ibid.), 4 C.P. 617. R 

(3) Contract required to be under seal- Liability whether can be implied. 

. Even, in a case where it is, by statute, required, to seal every contract, where 

the whole consideration for payment is executed, a contract to pay 
may be implied from the acts of the corporation, and an action may 
lie even in the absence of a contract under seal. Laioford v. Billeri- 
cay, (1903) 1 K.B. 772. S 

(4) Seal. 

(a) Directors may affix the seal to any authorised document. Glarhe v. Imperial 
Gos Co., 4 B and Ad. 315. T 

(5) The articles usually make provision as to the affixing of seal, though such 
an article may be merely directory. Be Hansard Publishing Union 
Ltd,, (1892) 8 T.L.R. 280 (C.A) ; Land Oioners West of England and 
Soidh Wales etc., Co. V. Ashford, 15 Gh.lD, ill. U 

(6) Seal— Irregularity in affixing— Effect. 

(a) Where a deed is necessary, it is generally sufficient for the person con- 

tracting with the company, to see that the seal is there, and he is not 
concerned to inquire whether it is properly affixed. Re Athenaeum 
Society, Ex parte Eagle Go., 4 K and J 549. Be Berned's Banking Go, 
Exp, contracts Corporation, 5 Oh. App. 105 ] Gloucester County Bank 
V. Budry Merthyr Steam and House Coal Colliery Co., (1895) 1 Oh. 
629. ¥ 

(b) A mere irregularity in affixing it, is not material. Reuben v. Great Fingal. 

Consolidated, 1906 A.O. 439 ; See, also, Davies v. Bolton, (1894), 3 Oh, 



^s. 6t & 68j let ¥! of 1882 (the Indian comPxVNies act). 


215 


3.—*^ I^eqaired — under seat” -^{Comhided). 

(6) Fraudulently affixing seal— Forgery. 

But if the seal is affixed by an unauthorised person fraudulently the deed is ft 
forgery and does nob bind Qom]jQ,ny, Itenhen v. Great Fing all 
OousoZidfflfcd, {1906} A.G. 439. X 

For further notes, see notes under S. 66, supra. 

4.~”Any contract — made by parol.” 

Consent, parol. 

A company may give a parol consent to an act although no resolution on the 
subject has been passed. Botirke v. Alexandra Hotel Oo., 1S77 W.N. 
30 ; ibid', 157 O.A. Reuter v. Electric Telegraph Go., 6 E and B 341, Y 

S.—“ Contracts made according herein contained. ” 

(1) Mortgage partly to meet previous liabilities — Validity. 

Where the articles of association of a limited company authorised its direct- 
ors to borrow on bond, mortgage, or other security, or otherwise, 
up to a certain limit, with the sanction of share-holders, it was field 
that the power justified a mortgage, the object of which was in part 
to cover previously incurred liabilities, provided the principal amount 
of the loan did not exceed the limit fixed in the power. 9 G. 14. Z 

(2) Powers of company — Its raeraorandum of association. 

The powers of a company depend upon its memorandum of association or other 
instrument of incorporation and it can do nothing which that docu- 
ment does not warrant expressly or impliedly. But this doctrine 
must be reasonably understood and applied, and a company in 
carrying on the trade for which it is constituted and in v/hatover may 
be fairly regarded as incidental to, or eonsequental npon, the trade, 
is free to enter into any transaction not expressly prohibited. 14 G. 
189. A 

(3) See, also, note under ‘ contracts ’ Nos. 1 to 6 under this section, supra. B 

68. Every limited Company under this Act shall keep a regis- 
ter 1 of ail mortgages and charges - specifically 
Register of mort- affecting property ^ of the Company, and shall 
enter in such register, in respect of each mortgage 
or charge a short description of the property mortgaged or charg- 
ed, the amount of charge created, and the names of the mortgagees 
or persons entitled to such charge. 

If any property of the Company is mortgaged or charged with- 
out such entry as aforesaid being made, every director, manager or 
other officer of the Company who knowingly and wilfully 5 autho- 
rises or permits the omission of such entry shall incur a penalty 
not exceeding five hundred rupees. 

The register of mortgages required by this section shall be open 
to inspection 6 by any creditor or member of the Company 7 at 
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all reasonable times. If such inspection is refused, any officer of the 
Company refusing the same, and every director and manager of the 
Company authorising or knowingly and wilfully permitting such 
refusal, shall incur a penalty not exceeding fifty rupees, and a fur- 
ther penalty not exceeding twenty rupees for every day during 
which such refusal continues. 

The High Court or any Judge thereof may by order compel 
the performance of the duty imposed by this section on a limited 
Company, and in addition to the above penalty may, by order, 
compel an immediate inspection of the register. 

Explanation 8. — Omission to register 9 under this section a 
mortgage or charge does not render the same invalid. But the 
offiicers 19 of the Company cannot avail themselves as such of a mort- 
gage or charge specifically affecting property of the Company and 
not so registered. 

(Notes). 

General. 

Corresponding English Law. 

The first two paragraphs of this section correspond to S. 100 of the Companies 
(Oonsolidation)BAot, 1908. The third and fourth paragraphs corres- 
pond to S. 101 of the said Act. 

The explanation to this section is an addition in the Indian Act and the latter 
portion of the explanation which invalidates a mortgage or charge 
afiecting the Company’s property in favour of any of its officers of a 
departure from the English Law. C 

/. — ** A register.'* 

Separate book not necessary. 

The Act does not require the registration of mortgages to be made in a 
separate volume ; entering the particulars required by this section on 
a blank page in the Company’s register of transfers has been held 
sufficient. Underbanh Mills, etc., Co., 31 Oh D. 226, Eussel and 
Bayley, 3rd Ed., p, 96. D 

2.~*‘ Mortgages or charges.’* 

(1) As to what are mortgages or charges, what powers the company possesses to 

mortgage or create a charge an, its property, &c., OTtZe Art. 55, Table A, 
Schedule I of this Act, m/rn and notes thereunder. E 

(2) Company— Mortgage partly to meet previoua liability— Validity. 

Whore the articles of association of a limited Company authorised its directors 
to borrow on bond, mortgage or other security or otherwise, to a 
certain limit, with the sanction of share-holders, it was held that the 
power j ustified a mortgage the object of which was in part to cover 
previously incurred liabilities, provided the principal amount of the 
loan did not exceed the limit fixed in the power. 9 C, 14. E 
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2. — “ Mortgages or charges*’— ■{Goncliuled). 

(3) Company— Power to borrow — Debt to meet current liabilities— Distinction. 

There is a distinction between loans, which a Gomprany is empowered to raise 
under its borrowing powers and debts which, in meeting its current 
liabilities and in the actual carrying on of its affairs, the Company or i 

its agents on its behalf, have contracted. 9 0.14. G i 

3. — ‘ ’Affecting property,” i 

Books of the Company. j 

The — are not included in the general words of “affecting the property of the . 

Company” and a mortgagee in possession cannot retain them against I 

the liquidator of the Company. Clyne Tin Plate Co., 47 L.T. 439 ; I 

Engel v. South Metropolitan Breioing Co-, (1892) 1 Oh. 442, H : 

4.—” In respect of each charge or mortgage.” i 

Registration — What ought to be registered. 

The property charged, not the instrmnent, is required to be registered. Per 
JesselM.R. in Smith's case, 11 Ch.D. 579 (G.A.) cited in Halshury, 

Vol. V., p. 364. I 

5. — ” Knowingly and wilfully. ” 

Meaning. 

The words “ knowingly and wilfully ” suppose a Mens rea — culpable negli- 
gence. Per Bramwell, L.J. in Smf/i’s ease, 11 Oh. D. 598. See, 
also, Borough of Hackney Neiospaper Co., 11 Ch. T>. 598. J s 

6. — Shall be open to inspection.” I 

(1) Inspection, right of— what it includes. The right to inspect includes a right to | 

take copies. 

See Nelson v. Atiglo- American Land Mortgage age7icy Co,, (1897), Oh. 130 f 

(134) ; Re Credit Co., (1879), 11 Ch.D. 256 ; Bevan v. Webb, (1901), 2 
Ch. 59, 75 G.A ; Norey v. Keep, (1909), 1 Gh. 5G1 ; Re Balaght Gold 
Minmej Co., (1901), 2 K.B. 665 G.A. cited in Halsbury, Vol. V, 
p. 365. J-l 

(2) Right to inspect, when ceases— Winding up. i 

The power to order inspection ceases when the Company goes into liquidation, 
and in that case the only inspection which a creditor or contributory 
has is in conformity with an order of the winding-up Court under 
S. 221 of the Companies (Consolidation) Act, (1908); (Somemt V. Lmid ii 

Securities Co., 29. K i 

(3) Right to inspect at common law — Special interest and definite object necessary. 

The right to inspect the documents of a Corporation which at Common Law 
belongs to every member of such corporation is not an absolute right, 
bub is confined to cases where the member of the corporation has in 
view some definite right or object of his own and to those documents 
which, would tend to illustrate such right or object. 12 O.W.N. 825 
(P.G.) =-8 C.L.J. 103 = 5 A-L.J. 463 = 4 M.L.T. 16. L p 
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6. —“ Shall be open to inspection**— (Gonduded). 

(i) /I>/£f.~Objecfe of communicating to other share-holders for bringing about 
scheme for improvement— No right. 

Where it appeared that the object of the phiintifi was to obtain an inspection 
order to communicate to the share-holders, with the view of obtain- 
ing their help, in bringing about an improvement in the administration 
of the Corporation’s affairs, no relief could be granted to the plaintiff. 
12 O.W.N. 825 (P.C.) = 8 C.L.J. 103 = 5 A.L.J. 463 = 4 M.L-T. 16. M 

7, — ‘ By any creditor ot member of the Company.'* 

(1) Right of solicitor or other person to inspect. 

A solicitor, an accountant or other competent person may be appointed to 
inspect on behalf of share-holder. Be Credit Co,, 11 Ch. D. 256 • 
Bevan v. Webb, (1901), 2 Ch. 69, 75 ; Halsbury, Vol. V, p. 365. N 

(2) Inspection actuated by malice— Effect. 

The fact that the person seeking inspection is actuated by motives hostile to 
Company is no defence to his legal right to inspect. Mutter v. 
Eastern and Midlands Railway, 38 ()h. D. 92 ; Bloxani v. Metropoli- 
tan Railway, 3 Ch. 337. See, also, Forrest v. Maiichester Railway, 
38Ch. D. 92, 104. 0 

8.~‘ Explanation.'* 

{1) English Law— Security in favour of officer. 

“ Had the legislature thought right, it might have rendered all mortgages or 
charges invalid unless they have been entecedin this account ; it has 
not done so. It might further have enacted that no director or officer 
of the Company should take any benefit from any charge or mort- 
gage whereof he was the owner if he were a party to its non-registra- 
tion ; this it has not done. It has simply enacted a pecuniary penalty 
for the non-performance of the Statutory duty where that Statutory 
duty is knowingly and wilfully omitted. ” Per Lord Halsbury, L.C. 

. - in Wright V. jSbrton, 12 App. Cas. 371 (377).. See, also, Halsbury, 

Yol. V, p. 735, footnote (h). p 

(2) Indian Law— Security in favour of officer. . 

In India, as the explanation shows, the legislature has thought it right to in- 
validate altogether the unregistered mortgages of the officers of the 
Company. Russolly and Bayley, 3rd Ed., p. 96. Q 


(1) Effect 


9.~**Omission to register.** 


The omission to register does not invalidate the security. Wright v. Eorton, 
12 App. Gas. 371. R 

(2) Sbare«bolder*s security— Omission to register— Effect. 

A security or charge on Company’s property in favour of a share-holder is not 
invalid merely because of omission to register the same. Re General 
South American Co., (1876), 2 Oh. D, 337 C.A. S 
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10,- -“Officers,” 

Cl) Company’s bankers. 

The — are not officers of the Company. B,e General-Provident Assurance Go,’, 
Esp. J/aiiojinC Brtnfc, (1872), L.B. li Eq. 507. T 

(2) Solicitor, 

The — of the Company, acting in the transaction is an officer of the Company. 
Be Patent Bread Machinery Cor, IRx-^. Valpy and Chaplin, (1872), 7 
Ch. A'py. 2S9; Re Hackney (Bo7'ough) Neiospaper Co., (1876), 3 Gh. 
D. 669. Compare Re Great Wheal Polgoth Co., (1883), L.J, (Ch) 
42 : Re International Pulp and Paper Co., KnowTs Mortgage, (1877) * 
6 Ch. D. 556, 5G0; Garter's case 31 Gh. D. 496; Be Liberator Perma- 
nent Be7teflt Building Society, llQQi), 71 L.T, i06 ; Re Dublin Dt'a- 
pery Co., Exp, CoiB, (1883), 13 L.B. Ir. 174. U 

69. Every limited banking Company, and every insurance 

^ „ . Companv, and denosit, provident or benefit Socie- 

Gertain Companies . . , ,, i p 

to publish statement ty under this Act, shall beiore it commences 
entered m schedule. ■b^si^Jess, and also on the first Monday in February 
and the first Monday in August in every year during which it carries 
on business, make a statement in the form marked D in the first 
schedule hereto, or as near thereto as circumstances will admit ; and 
a copy of such statement shall be put up in a conspicuous place in the 
registered office of the Company and in every branch office or place 
where the business of the Company is carried on. 

If default is made in compliance with the provisions of this 
section, the Company shall be liable to a penalty not exceeding fifty 
rupees for every day during which such default continues ; and every 
director and manager of the Company who knowingly and wilfully 
authorises or permits such default shall incur the like penalty. 

Every member and every creditor of any Company mentioned 
in this section shall be entitled to a copy of the above-mentioned 
statement on payment of a sum not exceeding eight annas. 

(Note). 

General. 

Corresponding English Law. 

This section corresponds to S. 108, paras 1 to 4 of the Companies (Consolida- 
tion) Act, (1908). ¥ 

70. Every Company under this Act . and not having a capital 

divided into , shares shall keep at its registered 
be^entSegStr'a^ ^ register containing the names and ad- 

dresses and the occupations of its directors or 
managers, and shall send to the Registrar of Joint-Stock Companies 
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a copy of such register, and shall from time to time notify to the 
Eegistrar any change that takes place in such directors or 
managers. 

(Note). 

General. 

Corresponding English Law. 

This section corresponds to S. 75, cl. 1., Companies (Consolidation) Act, (1908).W 

71. If any Company under this Act and not having a capital 

_ divided into shares makes default in keeping a re- 

Penalty on Com- 

pany not keeping gister 01 its directors i Or managers, or in sending 
register of directors. ^ register to the Begistrar in compli- 

ance with the foregoing rules, or in notifying to the Eegistrar any 
change that takes place in such directors or managers, such delin- 
quent Company shall incur a penalty not exceeding one hundred 
rupees for every day during which such default continues ; and every 
director or manager of the Company who knowingly and wilfully 
authorises or permits such default shall incur the like penalty. 
(Notes). 

General. 

Corresponding English Law. 

This section corresponds toS. 75, cl. (2), Companies (Consolidation) Act (1908) .X 

/. — ‘‘Director.” 

Director— Qualification shares — Time for taking shares. 

Shares taken as a qualification for directorship of a Company need not be taken 
from the Company. It is enough if they are taken from open market 
or from a friend within a reasonable time after acceptance of office. 
They need not be shares for which the qualifying director has paid. 
13 B. 1. Y 

72. A promissory note, bill of exhange, or hundi shall be deemed 

p 0 ■ , or notes made, drawn, accepted or endorsed 

bills of exchange and OH behalf of any Company i under this Act, if 
made, drawn, accepted or endorsed in the name of 
the Company by any person acting under the authority of the Com- 
pany 2, or if made, drawn, accepted or endorsed by or on behalf or 
on account of the Company 3 by any person acting under the 
authority of the Company. 

(Notes). 

GeneraL 

Corresponding English Law. 

, This section corresponds to S. 77, Gompanies (Consolidation) Act, (1908). Z 
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On behalf of any Company.’* 

(1) Making bills on behalf of Company. 

As to what is a sufificient making on behalf of the Company by persons acting 
under the authority of the Company. See Ex-parfe Agra Baiik, Be, 
Barher £ Co., 9 Eg. 725 (734). A 

(2) Agent-Contract on Company’s behalf — Personal liability, 

[a) The agent of a Company is not personally liable when he contracts on 

behalf of the Company. P.R. No, 3 of 1867- B 

(b) An agent may become personally liable on a contract made by him on 

behalf of a Company if it is made in his own name and it does 
not appear from the document that he did not intend to contract 
as principal as under an agreement headed as one between the 
Company and a stranger by which “we the three uirdersigned directors 
of the Company ” agreed to repay the strapger’s advance. McCollin 
V. Gilpimi, 5 Q.B.D. 390 ; 6 Q.B.D. 516. C 

2 .—“ Acting under the authority of the Company . " 

(1) Power to deal in bills, &c., not gi^enby Act but by Company’s articles and 
memorandum. 

The Companies (Consolidation) Act, (1908), does not give to all companies 
incorporated under it as an incident of their incorporation, the power 
of accepting bills or issuing negotiable instruments ] but leaves such 
power on the part of the Company so incorporated to. be determined 
on the construction of its memorandum and articles. Be Peruvian 
Bailways Co., Pertivian By Co., v. Thames, etc.. Marine Ins. Co., 2 
Oh. Ap. 617 {623). It is submitted this statement of law applies in 
principle to the Indian Act as well. D 

(2) Articles and memorandum silent — Power when implied. 

If they are silent on the subject, the power may be inferred where the nature 
of the Company’s business involves such power. Be General Estates 
Co., Exp, City Bank, 3 Ch. Ap. 768; and other eases cited in 
Halsbury. Vol, V, p. 304, E 

(3) Mode of giving authority to accept. 

“ I can have no he.sitation in saying that it was not necessary for the directors 
to pass any resolution in order to make the acceptance of bills binding 
on the Company, or in saying that if the directors met together and 
the Chairman with their knowledge accepted a bill of exchange, that 
would bind the Company. In the same way, if a bill of exchange had 
been accepted by the Chairman without due authority , and the direct- 
ors afterwards at a meeting, knowing that the acceptance had been 
given and dealt with, acted on the footing that the bill had been 
properly accepted, I should have not the least hesitation in saying 
that the acceptance would bind the Company,” Per GiSord, L,J. in 
Be Barker £ Co., 9 Eq. 726. E 

(4) Power of Companies to make bills or notes. 

A corporation has no power to make, indorse or accept bills or notes; (a) 
without a special authority, express or implied. Bales on Bills, 16th Ed., 
p, 81. See, also, Bateman v. Midland By. Co., L.R. 1 G.P. 499 or (6) 
except when the negotiation of bills, etc. , is itself one of the purposes for 
which the Oompanysexists and perhaps when their business wholly 
or chiefly consists in buying and selling. Ibid. Exp. City Bank, 3 Ch. 

■ 758. © 
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2.— Acting under the authority of the Company*’— {Continued). 

(5) Company— Acceptance and endorsement of Mils, one of its objects— Bill daly 
accepted—Company liable. 

In a Company, one of whose objects was to accept and endorse bills, it was held 
that bills accepted 7mdo et forma hj the authority of the Board were 
binding on the Company, although a provision as to the deposit of 
securities to a certain amount had not been complied with. Land 
Credit Co., of Ireland', Exp. Overend, Qurney Co., i Ch. 460, H 

(6) Power to issue bills, need not be express. 

A power to issue bills need not, however, be given in express terms ; a corpora- 
tion may issue bills where the terms of the instrument under which 
it is constituted authorize, upon a fair construction, the issuing 
bills, or where the business of the corporation is one which cannot, in 
its ordinary course, be carried on without bills. It is a question of 
construction of the memorandum and articles. See Buckely, 9th 
Ed. p. 173,- and cases cited therein under footnote (j). I 

i'f) Authority to borrow money— No mention of bills of exchange— Power to borrow 
on bills. 

Where the articles of association of a certain company authorized its directors 
to borrow, from time to time, in the name of the Company, such sums 
of money ‘by bonds, debentures, or promissory notes, or in such other 
manner as they deem best, ’ it was held that, .although the power to 
borrow money was not specifically given, yet, they, being in many 
respects analogous to promissory notes, must be deemed to be included 
• in the general words ‘ or in such other means as they deem best. ’ 3 
B. 149. J 

(8) Companies not authorised to deal with bills — Instances. 

The business of the following companies has been held not to involve the power, 
of issuing or accepting bills, viz .: — 

i. A Railway Company, Bateman v. Mid Wales Railway Co., L.R. 1 C.P. 499. 

ii. A Water- works Company, Broughton x. Manchester Water-wo^'hs Co., 3 B. 

& Aid. 1. 

iii. A Mining Company, Dickinson v. Yalpy, 10 E. & C. 128 (137), Haioatayne. 

V. Bourne, 7 M. & W. 595. 

iv. A Oemetry Company, Bramah v. Roberts, 3 Bing, N.O. 963. 

V. A Salt Company, Bultv. Morrell, 12 Ad. & E. 745. 

V. A Salvage Company, Thompson v. Universal Salvage Co,, 1 Exch. 694. K 

(9) Acceptance on Company’s behalf need not be express. 

This section does not require that the making, accepting, or indorsing shall be 
‘ expressed to be ’ on behalf of the Company. Okell v. Charles, ^4, 
L.T.tS22. h 

(10) Company not authorised to accept bills— Acceptance by Directors— Liability. 

If the Directors of a Company which has no power to accept bills do accept a 
bill in such a way as to purport to bind the Company, they are liable 
to a bona jide holder for misrepresentation of fact in representing that 
they had authority to accept on behalfof the Company. West London 
Commercial Bank v. Kitson, 12 Q.B.D. 167 = 13 Q.B.D. 160. M 

(11) Company not empowered to accept bills or re-drafts — Acceptance of re-drafts 
—Company not liable. 

■ Where the Company had no power to issue bills of exchange or accept re-drafts, 

, the holders of those drafts which had been, in fact, accepted were in no 

better position than the holders, of unaccepted ones. 7 B.L.R. 683. N 
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2.—‘* Acting under the authority of the Company ” — (Contmued). 

(12) Bill giifea without authority to meet urgent demand- -Company, though 
otherwise liable, not bound by all. 

Where there is no express power, the Company, even if it would in other cases 
be liable, is not liable, if the bill is given to meet an unusual 
occurrence or emergency not in ordinary course of business. Be 
Cunningham d Co. Ltd-, Sivipson’s claim', 3G Ch. D. 532; Eawatayn 
V, Bourne, l7 M.. &W. 595; He Moseley Oreen Coal and Coke Co. Bixp. 
Offi.cial Liquidator, 10 Ii.T. 819. 0— S 

(13) Director not authorized except with secretary’s signature— Acceptance by 
Director alone— Company not bound. 

A Director who consistently with the articles might have been, but who was 
not in fact authorized, except with the counter-signature of the 
secretary of the Company, is not, upon the principle of Boyal British 
Bank v. Tiirqitand, 6 E. & B. 327, to be taken to be ‘ acting under its 
authority ’ when he signed a bill without counter-signature. Premier 
Banlc V. OarZfon Co., (1909) 1 K.B. 106. T 

(14) Acceptance by director — Power to accept not delegated to him — Effect. 

Whore a director without authority accepts bills on behalf of a Company whose 
articles give power to delegate the duty of accepting bills to a director 
and such delegation has not taken place, the Company is not liable. 
Premier Industrial Bank, Ltd- v. Carlton Manufacturing Co., Ltd. and 
Crabtree, (1909) K.B. 106; distinguishing Oloucestor Country Bank v. 
Budry Mertyyr Steam and House Coal Colliery Co., (1895) 1 Oh. 629 
and Beppm’fajf v. Eoujuft’s zulio)-/ Ltd., (1896) 2 Oh. 93. D 

(15) Signature by Directors— Sufficiency of seal to exclude personal liability. 

Where the directors signed their names to a promissory note “Wo the directors 
of the A Company promise to pay,” and the seal was affixed “witness 
byL.L.,” the directors were personally liable, there was nothing to 
exclude their personal liability, and the seal was not sufficient to show 
that the signature was on behalf of the Company. Dultom v. Marsh, 
L.E. 6 Q.B. 361, Chapnayi v. Swethurst, (1909)1 K,B. 73; Courtauld 
V. Saunders, 15 W.B. 906 = 16 L.T. 562 and other cases cited at p. 172, 
Buckley, 9th Ed. Y 

(16) Holder in due course, not concerned with strict scope of agent’s authority. 

A holder in due course is not concerned to see that the authority of the agent 
has been strictly followed. Be Land Credit Go,, of Ireland, Exp. 
Overand, Gurney cS Co-, 4 Oh. Ap. 460 (473): Hamhro v. Burmand, 
{190i) 2 1^-3- 10 G. A,; Thompson V. Wesleyan Neiospaper Association, 
8 C.B. 849 ; Be State Fire Insurance Co,, Exp. Meredith's and Comer's 
Claims, 32 L.J. Ch. 300. W 

(17) Holder having notice of agent’s limited authority— Duty to enquire. 

(a) Where a holder has notice tlmt the agent has only a limited authority, he 
is bound to enquire into the extent of his authority, Bryant, Pomis 
and Bryanty. LaBanque du Peuple, 1893 A.G. 170 (P.C.) ; Gompertz 
V. Coofc„ (1903) 20 T.L.R. 106 and other cases cited in footnote (c), 
Halsbury, Vol. V. p. 305. X 

(5) Ke cannot say he made no enquiry. Jacob v. Morris, (1902) 1 Ch. 816 G.A , Y 
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2.~-" Acting under the authority of the Company {Concluded), 

(IS) Company liable — Agents using Tsotds sufficient to render them personally 
liable — Effect. 

If the Oompany is liable in the bill, its authorized agents are not personally 
liable, .although using words apparently sufficient for the purpose, 
such as ‘I promise,’ ‘we promise.’ Chapman v- Smethurst, (1909) 
1 K.B. 927 C.A.; Lindus v. Melrose. 3 H. & N. 177; Halford v. Camer- 
son's Coolbrook and Bail Co., 16 Q.B. 412; Forbes -v. Marshall, 11 
Exoh. 166 ; Aggsv. Nicholson, iK. and 165. Z 

(19) Signature on bills to be on behalf of principal. 

The signatures ought to be expressed to be on behalf of a principal or in a repre- 
sentative capacity. Alexander v. Sizer, 4 Exch. 102 ; Dutton v. 
March, 6 Q.B. 361 ; Landes v. Marcus, (1909) 25 L.B. 478. See 
Halsbury, Vol. V, p. 306. K 

(20) Signing as officers of Company— Sufficiency to exclude personal liability. 

Words describing the signatories as officers of the Company do not by them- 
selves exclude their liability. Courtauld v. Saunders, 16 L.T. 562 
C.A. ; Dutton 'f. Marsh, 6 Q.B. 361; Penldvilv. Connell, 5 'Eixch. 
381 : Athins cC Co. v. Wardle, 58 L.J.Q.B. 377. B 

(21) Bill drawn on Company ‘limited’ — Acceptance without word ‘limited’ — Liabi- 
lity. 

Where a bill is drawn on a Company ‘limited’, and accepted without the word, 
the Oompany is liable. Dermatine Co. v. Ashioorth, (1905) 21 T.L.R. 
510 ; See Halsbury, Vol. V, p. 306. C 

(22) Bill drawn on Company— Acceptance by directors as such— Liability. 

If a bill is directed to a Company, and accepted by its directors describing 
themselves as directors of the Oompany, signed “A. B. 0. directors,” 
the Company alone is liable. Ohell v. Charles, 34 L.T. 822 O.A. D 

(23) Acceptance on behalf of Company haying no power to accept—Gompany not 
bound. 

(а) Whore a Company has no power to accept, an acceptance by the directors 

and secretary ‘for and on behalf of the Oomp.any’ makes them person- 
ally liable on a warranty of authority. West London Commercial 
Bank V. Kitso7i, 13 Q.B.D. ‘360. E 

(б) Such acceptance does not give rise to an implied warranty that the Company 

has funds at its bank to meet a cheque or an acceptance. Beathe v. 
E6ury, L.R. 7 H.L. 102. F 

(21) Loan to director— Acceptance for Company— Liability, question of fact. 

If a loan is made to a director who has become liable on a bill accepted for 
the Company’s purposes, it is a question of evidence, whether the loan 
is made to him personally or to the credit of the Company. Colley v. 
Smith, 2 Mood, and R. 96; Compare McOolUnv, Gilpin, 6 Q.B.D. 
' 516 .' ' ' . ,, • & 

(25) Authority to accept, not implied by authority to draw. 

An authority empowering the agents to “ draw, endorse and negotiate on be- 
half of the Company all such cheques as should be necessary for en- 
abling them bo carry on the Company’s business ” does not empov/er 
them to nccepi biZZs drawn on the Oompany. 13 0. 412, 9 0.880. H 
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jf .— Oa behalf of or on account of the Company, ” 

(1) Bill 05? note on account of Company, not necessarily on its bclialf as regards 
, strangers. 

(а) A bill or note may be in a certain sense on behalf of or on account of a 

company, though there is upon its face no reference to the Company, 
even in the form of a description of the persons who actually make, 
accept, or endorse it as being directors or secretary. 8 B. 439 ; 4 
B. 275. 0 

{b} As between such persons and the company, such a bill or note may well be 
» on behalf of or on account of the Company, but it is therefore not so 
as between the Company and third parties, (Ibid-) P 

(2) Bills or notes—When Company bound as against third parties, 

{a) So far as third parties are concerned, a Company under this Act, can be 
made liable on a bill or note only when such bill or note on the face 
of it expresses that it was made, accepted, or endorsed by, or on 
behalf of or on account of, the Company, or where that fact appears 
by necessary inference from what the face of the instrument itself 
shows. 3 B. 439 ; 4 B. 275. Q 

(б) The addition to the signature of individuals as makers, drawers, acceptors 

or endorsers of notes or bills, of their description as director or 
secretary, treasurer and agent of a certain Company, is not considered 
to raise such inference, as it does not exclude the supposition that 
though described as directors, etc., they intended to make themselves 
personally liable to holders of the instrument, though, as between 
themselves and the Company, they may be entitled to be indemnified 
for anything they may have paid on account of the Company in 
respect of such notes or bills. 3 B. 439 {following Dutton v. iifars/i, 
L.R.6Q,B. 361). R 


73. If any Company under this Act carries on business when 
^ • i 3 • t * n number of its members is less than seven, for 

against carrying on a period of six months after the number has been 
than^seTOnmembe^s^ reduced, every person who is a member of such 
Company during: the time that it so carries on 
business after such period of six months, and is cognizant of the fact 
that it is so carrying on business with fewer than seven members, 
shall be severally liable for the payment of the whole debt of the 
Company contracted during such time, and may be sued for the 
same without the joinder in the suit of any other member. 


(Notes). 

■, General. . ■ : 

Corresponding English Law. 

This sectiou corresponds to S. 115, Companies (Consolidation) Act, 1908. 
S. 115, of the English Act, contains a similar prohibition as regards 
“private ’’ Company carrying on business with less than two mem- 

■ ■ ■ ■ ■ 'hers. ■ ■ ■ " ' 'S 


let ¥I of 1882 (the Indian companies act). ■' [S. ^3-1 

Payment of interest out of cajpital. 

73-A. Where any shares of a Company are issued for the pur- 
pose of raising money to defray the expenses of 
to pay interest out the construction 01 any works or buildings or the 
certain provision of any plant l which cannot be made 
profitable for a lengthened period, the Company 
may pay interest on so much of that share capital as if for the time 
being paid up for the period and subject to the conditions, and re- 
strictions in this section mentioned, and may charge the same to 
capital as part of the costs of construction of the work or building, 
or the provision of plant : 

Provided that : — 

(1) no such payment shall be made unless the same is autho- 
rised by the Company’s articles of association or by special resolu- 
tion; 

(2) no such payment, whether authorised by the articles of 
association or by special resolution shall be made without the pre- 
yious sanction of the Governor General in Council ; 

(3) before sanctioning any such payment, the Governor General 
in Council may, at the expense of the Company, appoint a person to 
inquire and report to him as to the circumstances of the case, 
and fetay, before making the appointment, require the Company to 
give security for the payment of the costs of the inquiry ; 

(4) the payment shall be made only for such period as may be 
determined by the Governor General in Council, and such period 
shall in no case extend beyond the close of the half-year next after 
the half-year during which the works or buildings have been actually 
completed or the plant provided ; 

(5) the rate of interest shall in no case exceed 4 per cent. 2 
per annum or such lower rate as the Governor General in Council 
may, by notification in the Gazette of India, prescribe ; 

(6) the payment of the interest shall not operate as a reduction 
of the amount paid up on the shares in respect of which it is paid ; 

(7) the accounts of the Company shall . show the share capital 
on which, and the rate at which, interest has been paid out of capital 
during the period to w’-hich the accounts relate ; 

(8) nothing in this section shall affect any Company to wdrich 
the Indian Kailway Companies Act, 1895, or the Indian Tramways 
-Act, 1902, applies. 
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(Notes). 

General. 

(1) Section when enacted. 

This section was inserted by Act IV of 1910. T 

(2) Corresponding English Law, 

This section corresponds to S. 91, Companies (Consolidation) Act, 1908. U 

(3) Analogous provision. 

The Indian Railway Companies Act, (X of 1895), enables the Indian Railway 
Companies to pay interest out of capital during construction, on the 
sanction of the Secretary of State in Council of India being previously 
obtained and subject to the coriditions of the Act, (See S. 3, Act X 
of 1865). Y 

1 Raising money — provision of any plant.” 

(1) Power to pay dividends out of capital. 

Apart from this section, dividends may not he paid out of capital, and any 
such payment is an ultra vires act on the part of the directors of a 
Company and constitutes a breach of trust, rendering them liable to 
make good to the Company any amount so paid, Oxford Benefit 
Building Society, 36 Gh. D, 502 ; Flitcr-oft's ease, 21 Gh. D. 519 ; 
Maso7iic Assurance Co., (1892) 1 Gh. 151, W 

(2) What the section permits. 

The section only permits interest to be paid on shares which are issued to pro- 
vide money for the construction of works or buildings, or the provision 
of plant. Evans and Cooper, p. 130. X 

(3) What the Company ought to do. 

(а) So far as the Company is concerned, all that itcan do is to take care (1) that 

the shares are issued solely for the purpose of defraying expenses 
of the kind specified ; (2) that the articles, if necessary, are fttered, 
or a special resolution passed, to authorise the payment ; (8) to apply 
to the Governor-General in Council for sanction. See Evans and 
Cooper, p, 131, Y 

(б) If the Governor-General in Council grants sanction, it, (1) may charge 

such payments to capital as part of the cost of construction, and (2) 
must sho^ in its accounts, from time to time, the capital on which 
and the rate at which, interest has been paid during the period cover- 
ed by the accounts. (Ibid.) Z 

2.—* ‘Rate of interest.... 4 percent.” 

Interest. 

•No higher rate than 4 per cent. can,, in any circumstances, be paid, and a 
lower rate may be fixed. Evans and Cooper, p. 131, A 

Be-issue of Bedeemed Debentures. 


73-B- (1) Where either before or after the passing of this 

Act a Company has redeemed any debentures i 
Power to re-issue previously issued, the Company, unless the arti- 
S SrTin cles of association or the conditions of issue ex- 

pressly otherwise provide, or unless the debentures 
have been redeemed in pursuance pf any obligation on the Company 
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so to do (not being an obligation enforceable only by the person to 
whom the redeemed debentures were issued or his assigns), shall 
have power, and shall be deemed always to have had power, to keep 
the debentures alive for the purposes of re-issue, and where a Com- 
pany has purported to exercise such a power the Company shall 
have power, and shall be deemed always to have had power, to re- 
issue the debentures either by re-issuing the same debentures or by 
issuing other debentures in their place, and upon such a re-issue 
the person entitled to the debentures shall have, and shall be 
deemed always to have had, the same rights and priorities as if the 
debentures had not previously been issued. 

(2) Where with the object of keeping debentures alive for the 
purpose of re-issue they have either before or after the passing of 
this let been transferred to a nominee of the Company, a transfer 
from that nominee shall be deemed to be a re-issue for the purposes 
of this section. 

(8) Where a Company has either before or after the passing of 
this let deposited any of its debentures to secure advances from 
time to time on current account or otherwise, the debentures shall 
not be deemed to have been redeemed by reason only of the account 
of the Company having ceased to be in debit whilst the debentures 
renflined so deposited. 

(4) The re-issue of a debenture or the issue of another deben- 
ture in its place under the power by this section given to, or deemed 
to have been possessed by, a Company, whether the re-issue or issue 
was made before or after the passing of this let, shall be treated as 
the issue of a new debenture for the purposes of stamp-duty, but it 
shall not be so treated for the purposes of any provision limiting the 
amount or number of debentures to be issued : 

Provided that any person lending money on the security of a 
debenture re-issued under this section which appears to be duly 
stamped may give the debenture in evidence in any proceedings for 
enforcing his security without payment of the stamp-duty or any 
penalty in respect thereof, unless he had notice or, but for his neg- 
ligence, might have discovered, that the debenture was not duly 
stamped, but in any such case the Company shall be liable to pay 
the proper stamp-duty and penalty. 

(5) Nothing in this section shall prejudice — - 
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(a) the operation of any decree or order 2 of a Court of compe- 
tent jurisdiction passed or made before the date of the passing of 
this Act as between the parties to the proceedings in which the decree 
was passed or the order made, and any appeal from any such decree, 
or order shall be decided as if this Act had not been passed ; or 

(5) any power to issue debentures in the place of any deben- 
tures paid off or otherwise satisfied or extinguished, reserved to a 
Oomapny by its debentures or the securities for the same.” 

(Notes). 

General. 

(1) Enactment of section. 

This section was inserted by Act IV of 1910. B 

(2) Corresponding English Law. 

This section corresponds to S- 104, Companies (Consolidation) Act, 1908. B1 
(8) Reason for enacting similar section in England. 

This section was enacted by the Legislature to counteract the mischief done by 
a series of decisions the result of which has been to deprive the 
holders of debentures, which have been re-issued, either after they 
have been issued to or deposited with a lender as security for a loan 
which has been since paid off. of their security ; since even if the 
Company’s power has not been exhausted, yet, in any case the re- 
issued debentures will rank after other securities created before their 
re-issue. Re George Routledge, (1904) 2 Oh. 474 ; Re Tasker, (1906) 2 
Oh. 587 ; Re Perth Electric Tramways, (1906) 2 (3h. 216 ; London 
Russian Investment Trust v. Russian Petrolium Co., (1907) 2 Oh. 540, 
cited in Evans and Cooper, pp. 147, 148. C 

I. — Debentures . " 

(1) Debenture, what it is. 

A debenture means a document which either creates a debt or acknowledges 
it, and any document which fulfils either of these conditions is a deben- 
ture. Per Ghitty, J. in Levy v. Abercorris Slate Go., (1888) 37 Oh. D, 
264. D 

(2) Definition. 

“I cannot find any precise legal definition of the term ; it is not either in law 
or procedure a strictly technical term, or what is called a term of art.” 
{Ibid.} . B 

2.—" Order.” 

Winding up order. 

A is not such an order as is contemplated by sub-section 5 (a). Appleyard v, 

Neiv London and Suburban Omnibus Co., {190B) 1 Oh. 621. E 

Provisions for Protection of Memhers. 

7^, A general meeting of every Company 
of Oomp?ny!^^'^*'”° under this Act shall be held once at the least in 
every year. 
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A baiance-slieet i shall be made out and filed with the Eegistrar 
of Joint-Stock Companies within twelve months 
. a ance-. . ^fter the Company has been registered, and once 
„at least in every year 2 afterwards within twelve months from the 
filing of the balance-sheet immediately preceding ; and such balance- 
sheet shall contain a summary of the property and liabilities of the 
Company arranged under the heads appearing in the form annexed 
to table A in the first schedule hereto, or as near thereto as circum- 
stances admit. 

And once at the least -in every year the accounts ^ of the 
Company shall be examined and the correctness 
■ of the last balance-sheet and its conformity with 

the law ascertained and certified by one or more auditor or auditors. 

No balance-sheet shall be filed with the Eegistrar unless and 
until its correctness and conformity with the law have been so 
ascertained and certified, and it has been laid before and adopted 
by the Company in general meeting. 

■ ■ If default: is made in compliance with any of the provisions of 
this section, every director and manager of the Company who 
knowingly and wilfully authorises or permits such default shall be 
liable to a penalty of one thousand rupees. : • ‘ 


(Notes). 

General. 


Corresponding English Law. 

The first para of S. 74 corresponds to cl. 1 of S. 64, Companies (Consolidation) 
Act, 1908. 


U—** Balance-sheet.** 

Failure to file balance-sheet— Registrar alone competent to prosecute. ^ 

A complaint under S. 74, for wilful default in filing a balance sheet, not brought 
by the Registrar but by a clerk of his office and countersigned by the 
Public Prosecutor, is had in law, and not entertainable by a Criminal 
Court. 35 P.W.E. 1910 (Cr.). G 

2,— “Year.** ,■■■■■ 


Meaning. 


The word ‘ year ’ means the period of time commencing on the 1st January and 
ending ,on 31st December, and not the period of twelve months com- 
mencing from the day of registration of a Company. Gibson v. Barton, 
L.R. 10 Q.B. Edmonds y. Foster, 33 L.T. 690. H 


% 
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3, Accounts.” 

Managing Agent-— Liability to account. 

The relationship between a Company and its managing agent being that of 
principal and agent, it is the duty of the latter to render proper ac- 
counts to the Company. The fact that an agent of a Cqrdpany was 
paid by commission or .was subordinate to the control of its directors, 
or that he had delivered up to them all the account books of the Com- 
pany, does not exonerate him from liability to account. 69 P.E. 1903 
{rc/em«<? fo 14 G. 147 (P.C.) ; 7 G. 627). . ' I 

Meetings. 

75. Every Company formed under this Act, after the commence- 
^ ment of this Act, shall hold a general meeting i, 

Company to hold , ^ ° j j? 

meeting within six withm SIX months after its memorandum oi 

traHon! association is registered ; and, if such meeting is 

not held, the Company shall be liable to a penalty 
not exceeding fifty rupees a day for every day after the expiration 
of such six months, until the meeting is held ; and every director or 
manager of the Company and every subscriber of the memorandum 
pf association who knowdngly authorises or permits such default 
shall be liable to the same penalty. 

(Notes). 

General. 


/. — “Meeting. " 

Meeting. 

The fitst may be an ordinary or extraordinary meeting. hovA Claud 

Hamilton’s case, 8 Ch. 548. •, <J 

76. Subject to the provisions of this Act and to the conditions 
Power to alter re- Contained in the memorandum of association i- 
guiatioDs by special any Company formed under this Act or the Indian 
Comiianies Actj 1866, may, in general meeting, 
from time to time, by passing a. special resolution 2 in manner 
hereinafter mentioned, alter all or any of the regulations 3 of the 
Company contained in the articles of association, or in the table 
marked A in the first schedule, where such table is applicable to the 
Company, or make new regulations to the exclusion of, or in addi- 
tion to, all or any of the regulations of the Company. 

Any regulations so made by, special resolution shall be deemed 
to be regulations of the Company of the same validity as if they had 
•been originally contained in the articles of association, and shall be 
■subject in like manner to be altered or modified by any subsequent 
special resolution. ■ 


of 1866. 
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Any limited Company formed under this Act or the Indian 
Companies Act, 1866, may by a special resolution, 
Power to make if authorised to do so by its regulations as origi- 
u^imited,^ directori framed or as altered by special resolution, 

• from time to time modify the conditions contained 

in its memorandum of association so far as to render unlimited, from 
and after the date of such resolution, the liability of its directors or 
managers, or of the managing director. Such special resolution shall 
be of the same validity as if it had been originally contained in the 
memorandum of association, and a copy thereof shall be embodied 
in, or annexed to, every copy of the memorandum of association 
which is issued after the passing of the resolution. 


(Notes). 

General. 

CoMesponding English Law. 

The first two paragraphs of S. 76 correspond to S. 13, cl. 1 of the English 
Companies (Consolidation) Act, 1908, K 

The third paragraph of S. 76 corresponds to S. 61, els : (1) and (2) of the Eng- 
lish Act of 1908. L 


l.—“ Subject to the provisions — memorandum of association. ” 

(1) Memorandum of association— Trading under— Terras of raeraorandum— CoU" 
struction. 

The doctrine that a Company can do nothing which is not expressly or implied- 
ly warranted by its memorandum of association or other instrument 
of incorporation, must be reasonably understood and applied. 14 0. 
189. , M 

(2) Business not prohibited by raemorandura, etc.— Company’s power to transact. 

A Company in carrying on the trade for which it is constituted, and in what- 
ever may be fairly regarded as incidental to, or consequential upon, 
that trade, is free to enter into any transaction not expressly prohi- 
bited. 14 C. 189. N 

2.—*^ Special — resolution.” 

(1) Special resolution inconsistent with an article, when effective. 

The passing of a special resolution inconsistent with an existing article is not 
effective unless a special resolution has been passed at previous meet- 
ings altering that article. Imperial Hydropathic Hotel Co., Blacks 
pool V. Hampson, 23 Oh. D. 1 (O.A); Be Patent Invert Sugar Co., 31 
Ch. D. 166 (0.A.). 0 

(2) Exercise of non-existing powers— Resolution purporting such exercise — Not 
'Valid. 

Where the Act requires the articles to give the necessary power for certain pur- 
poses the resolution purporting to exercise that power is of no avail 
unless the power is already in the articles or has been added by special 
resolution. James v. Brnna, i&c., Syndicate, Ltd., (1896) 1 Oh. 466 
(463), C.A. ; Boschoelc Proprietary Co., Ltd. v. Puke, (1906) 1 Ch. 148 
and other cases c^^ed in Hjdsbury, Vol. V, p. 208, foot-note (a). P 
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S. 76l Act SI of 1882 (the INiaAH COMJANIBS act), 

2.—** special .... resolution * * — [Concluded) . 

(3) Sesolution altering original contract — Diversion of Company’s revenue to other 
obj ects— In validity . 

No resolution of the Company, special or otherwise, could alter the contract 
made by the memorandum of Association between the Company and 
ail the share-holders and the revenue of the Company must be applied 
in the manner originally prescribed by the memorandum of Associ- 
ation, Per Kay, J. in Ashbury v, WatsoJi, 30 Ch. D. 66, § 

(d) Articles of Association— Special resolution superseding— Necessity for stamp. 

A document styled as articles of association drawn up by a Company, on a 
special resolution, in supersession of the articles it already possessed, 
is nothing more than a record of special resolution and does not 
require a new stamp. 22 A. 131 = 20 A. W.N. 15. K 

3. — “ May alter regulations.’’ 

<1) Alteration of memorandum by articles— Power. 

Under S. 76 of the Indian Companies Act, anything which appears in the 
articles of association but is, not provided for in the memorandum of 
association may be altered by a special resolution. 83 M, 36== 5 M.L. 

“ T. 290 = 1 Ind. Cas. 803. S 

(2) Memorandum of assoemtion — Powers given to secretary, his heirs, etc. — Alter- 

ations of powers and reduction of remuneration— Investment of powers to 
managing agent— Absence of agreement not to alter secretary’s powers— Vali- 
dity of alterations. 

According to the memorandum of association, plaintiff and another, their 
heirs, executors and administrators were to be secretaries of a Bank, 
whose duties, powers, and emolumeats were set out in the articles of 
.association. Plaintiff continued to be the secretary for many years. 
Later on, at a general meeting, the share-holders appointed a new. 
managing Agent to whom most of the powers of the plaintiff were' 
transferred, modified the articles of association, and curtailed the 
powers and emoluments of the Secretary. Plaintiff then sued the 
Directors of the Bank, and prayed for au injunebion restraining them 
from interfering with the performance of his duties as secretary, 
contending that the resolution of the share-holders w’as invalid, since 
it altered the memorandum of association, and also amounted to a 
breach of contract by the Company with regard bo the terms on which 

. he took up the secretaryship. It was held (i) that the resolution of 

the share-holders did not alter the memorandum of association and 
was therefore valid ; (ii) , that the portion of the articles which sets 
out the powers of the secretary is not a part of the memorandum and 
is therefore liable to be altered by a special resolution under S. 76, 
and, (iii) that the resolution was a valid one there being no proof of 
any agreement between the secretary and the Company to the effect 
that the subsequent alteration of the article.? should not affect the 
terms of the contract upon which the plaintiff took up the secretary- 
ship. 33 M. 36 = 5 M.L.T. 290 = 1 Ind, Cas. 803. T 

(3) Memorandum of association, alteration of— Introduction of new clause authoris- 

ing such alteration— Not valid. 

The power of altering the articles given by the section c,Tinnot be extended so 
as to authorise an alteration in the memorandum of association by 
the introduction into articles of a clause so providing. See Ashbm-y 
■ By. Co. V. Biche, L.E, 7 H.L. 653. ■ U 
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( 4 ) Power to alter, whethej? can be modified. 

The power of alteration, which is. statutory, cannot he modified by an article 
requiring a special resolution by a different majority ; for it is impe- 
rative and not directory. Ayre v. Skelsey’ s Adaviant Cement Co., 
(1904) 20 T.L.R. 587. , ¥ 

(5) Power to contract out of statute. 

{a) A Company cannot even by express terms of the articles, Contract itself 
out of the power under this paction, of altering its articles. \ Walker 
, y. London Traniways, 12Ch. D. 70,5 ; Mallesonv. National Insurance, 

etc., Corj)omtiOTi, ( 1894) 1 Oh. 200 ; Awdretos v. (?fls Ifeter, (1897) 1 
Oh. 361, C.A. . , W 

{b) The share-holders cannot deprive themselves of any of the rights thereby 
expressly conferred upon them as share-holders. Feveril Gold Mines, . 
JDtr?., 14 Times Rep. 26, X 

(6) Article contrary to statute, invalid. 

Any article or regulation of a Company which is contrary to any of the pro- 
visions of the statute is inoperative. Trevor v, Whitworth,!^ ,App,^ 
Oas. 409 ; Ooregiim Gold Mining Go. v. Boyer, (1892) A.C. 125 ; ' 
Welton V, Saffery, (1897) A.O. 299. Y 

(7) Alteration of articles— Good faith. 

The articles must be altered in good faith, and not so as to give an unfair 
advantage to a majority of the share-holders. . Merier v. Hooper's Tele- 
graph Works, 9 Oh. Ap. 360 •, Be Consolidated South Band Mines 
Deep Ltd., {1900)1 Oh. m , ■ Z 

(8) Alteration may prejudice share-holders. 

(а) The alteration may operate to the prejudice of share-holders and may have 

a retrospective effect. Alleyi v. Gold Beefs, (1900) 1 Oh. 656. A 

(б) Articles may be altered, if acting in good faith, so as to affect the rights of 

a member as between himself and the Company by retrospective 
operation, since the shares are held subject to the power of alteration 
in the articles. Halsbury, Vol. V. para,343, p. 208 and eases cifecZ 
in foot-note (c), p, 208. B 

(9) Alteration authorising issue of more preference shares to increase capital — 

Yalidity. * 

(a) A Company having no authority under its memorandum or articles to 

create any preference between different classes of shares may alter ite 
articles so as to authorise the issue of preference shares, by way of 
increase of capital. Andrews y. Gas Meter Go:, (1897) 1 Oh. 361, 
[Overritling.Hdtony. Scarborough Cliff Hotel, exLdSvQ.. 611 ), H 

(b) Where a Company was empowered -by its memorandum of association to 

increase its capital, which was fixed at £10,000 into 1000 shares at 
■ £10 each, and contemporaneous articles provided for the increase of , 
capital by special resolution by creating new shares with or ..without’ 
• special privileges and priorities over the original share,s, it was held 
that a scheme for. the reconstruction of the Company (which had gone 
, ' into ligiiidation) under which special resolutions wore passed and con- 

j firmed for an increase of capital by the creation of new shares to be 
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called preferential shares with preferential dividends was not ultra 
wires and could be sanctioned. South Durhatn Bremer ij Co., 31 Oh. 
D. 361 (folloioing Harrison v. Mexican Ry. Co., 19 Eq, 353 and 
distinguishing Hutton Scarborough Cliff Hotel Co., 4 D.J. and S. 
672 ; 2 Dr. & Sin. bli \ Guirmiessv. hand Corporation of Ireland, 
22 Gh. D. 349 and Ashbury v. Watso/ii, 30 Oh. D. 376. Bussell and 
Bayley, 3rd Ed., p. 111. D 

(10) Modification by scheme-— Preference to ordinary share holders— Court’s power. 

Where the memorandum allows a modification of rights, the Court may sanc- 
tion a scheme by which the ordinary share-holders benefit at the ex- 
pense of preference share-holders. Re Welsbacli Incandescent Qas Light 
(i Co. Ltd., (1904), I Cb. 37 C.A. E 

(11) ¥oting rights, . 

may be altered. Re Calmer (James) Ltd., (1897) 1 Ch, 524. P 

(12) Alteration affecting directors themselyes— Invalidity. 

, Directors cannot by resolution alter the articles even so as to affect one of them 
adversely, as by imposing a liability, to take shares as a ctualification. 
De BMwigjte’s case, 5 Gh.D. 306 C.A. G 

(13) Issue of preference shares prejudicial to third parties. 

Where the Company had paid for property by preference shares and attempted 
to issue pre-preference shares, it was held that it cannot do so. 
Griffith V. Paget, 5 Ch. D. 894., H 

(14) Contract prohibiting alteration of articles— Effect on such alteration- 
invalidity. 

If a contract is so drawn as by its terms or implication to prohibit the Company 
from altering its articles to the prejudice of the other contracting 
party, any alteration cannot justify a breach of contract with him. 
Allen V. Gold Reefs of West Africa Ltd., (1900) 1 Ch. 656, 676 O.A. I 

(15) Contract with stranger— Alteration justifying breach, invalid. 

In the case of a contract with an outsider, the Company cannot, by altering 
its articles, justify a breach. Bailey v. British Equitable Assicrance 
Co., (1904) 1 Gh. 374; (1906) A.G. 35. Bee Punt v. Symons, (19QB) 
2Ch. 506. J 

(16) Batification. 

(а) consists in adopting something which has been done or assumed to have 

been done for the person ratifying with full knowledge that it has 
been done. Per Lord Esher in. As/ii&nry v. IFafsoji, 30 Ch. D. 376 
(380) C.A, , K, 

(б) The alteration may even he effected by acquiescence. Ho Tung v. Man on 

Insurance Co., Lid., (l90i) A.G. m, L 

(!'?) Rectification of mistake— Special resolution necessary. 

A mistake in the articles can only be rectified by altering the articles by 
special resolution pursuant to the Act ; the Court will not rectify the 
mistake in an action. SwMs y. OhqpmqWj, (1902), 86 L.T. 381, _ .M.', 
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(18) Rectification of mistake— New contract. 

Articles tliat have not been validly altered may still form, as intended to be 
altered, the basis of a contract, and so be valid as between the 
contracting parties. Muir head v. Forth, etc-, Insurance Co., (1894) 
A.O. 72. ■ N 

(19) Ratification— Receipt of diyidends declared by ultra Wres resolutions— Effect 
on dividends to be received in future. 

The receipt of dividends on the footingof certain ultra vires resolutions might 
prevent any share-holder who had received them from making a claim 
against the Company for any larger payment during the period of 
such receipts, but that could not amount to a patifioation of an im- 
pliedcontraotthat the dividends bn these'shares should be received in 
future on the same footing. Per Kay, J. in Ashbury v. Watson, 
30 Ch.D, 56; but the Court of Appeal^ on the facts of the case, 
found that there was no evidence on which the Court could infer 
that every member had ratified the resolution in question with full 
knowledge of what he had done. (Ibid.) 30 Ch.D. 376 (0. A.). 0 

* 77. A xesolntion passed by a Company under this Act shall 

be deemed to be special whenever a resolution has 
‘‘sJciJrresoiutiom” l^een passed by a majority of not less than three^ 
fourths 2 of such members of the Company for 
the time being entitled, according to the regulations of the Company, 
to vote 3, as may be present in person or by proxy ^ (in cases where 
by the regulations of the Company proxies are allowed) at any 
general meeting 5 of which notice ^ specifying the intention to 
propose such resolution has been duly given, and such resolution 
has been confirmed by a majority of such members for the time 
being entitled, according to the regulations of the Company, to vote, 
as may be present in person or by proxy at a subsequent general 
meeting of which notice has been duly given, and held at an interval 
of not less than fourteen days nor more than one month, from 
the date of the meeting at which such resolution was first passed. 

At any meeting mentioned in this section, unless a poll is 
demanded 8 by at least five members, a declaration of the chair- 
man 9 that the resolution has been carried shall be deemed conclu- 
sive evidence of the fact without proof’ of the number or 
proportion of the votes recorded in favour of or against the same. 

Notice of any meeting shall, for the purposes of this section, 
be deemed to be duly given and the meeting to be duly held wheia-’ 
ever such notice is given and meeting held in manner prescribed by 
the regulations of the Company. . . . • . 1 - 
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In computing the majority under this section when a poll is 
demanded, reference shall be had to the number of votes to which 
each member is entitled by the regulations of the Company. 

(Notes), 

General. 

Corresponding English Law, 

This section corresponds to S. 69, Companies (Consolidation) Act, 1908, E 
resolution,** 

(1) Hesolations, mode of expressing will of Company. 

The proper method by which the .share-holders can express the will of the 
Company on any particular question is passing a resolution in general 
meeting, Evans and Cooper, p. 76. Q 

(%) Company’s consent necessary for certain acts. 

The articles usually provide that certain things can be done with the consent of 
the Company in general meeting. The Act also provides that certain 
things can only be done with the sanction of a special or extra- 
ordinary resolution, Evans and Cooper, pp. 76, 77. B 

(8) Kesolution, a mode of expressing consent. 

If there are no provisions in the articles as to the way in which the consent is 
to be given, it may be that a formal resolution is not strictly neces- 
sary, and that the proved assent of every one of the share-holders 
(and not a majority only) to a proposal would bind the Company,' 
Evans and Cooper, p. 77. S 

(4) Provision in articles, to be strictly followed. 

If the articles lay down rules for ascertaining the wishes of share-holders those 
rules must be observed. Evans and Cooper, p, 77. T 

(5) Resolution how framed. 

A resolution (whether ordinary, extraordinary, special, or by directors) should 
be clearly expressed and should deal definitely with the result intend- 
ed to be obtained, providing as may be necessary for the means by 
which the result is to be attained ; and for the consequences which 
will fallow; if a resolution required by the Act is to be passed, it 
should follow the wording of the Act. Evans and Cooper, p. 77. U 

(6) Resolution, how passed. 

Unless the articles otherwise provide, a resolution (not being special or extra- 
ordinary) can be passed, if the voting is taken by show of hands, by 
a simple majority of those present, and, if a poll is demanded, by a 
simple majority of the votes given at the poll. Evans and Cooper, 
:p. 77.. ■■ ■ ¥ 

(7) Resolution, when invalid. ■ 

A resolution is invalid : — 

i. If it contravenes any provision of the law, or is contrary to public policy ; 
e.g., an attempt to reduce capital without going through the proper 

formalities, or to finance a gambling house ; 
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ii, I£ it; proposes that something shall be done which is beyond the powers of 

the Company ; • , . , , 

iii. If the meeting is not validly constituted according to the articles or the 
Act and, if any of the provisions of the articles or the Act as to the 
conduct of business are not observed. Evans and Cooper, p. 77. W 

(8) Meeting conyened by irregularly constituted board— Resolution— rYalidity. 

A resolution duly passed by a meeting convened by a board irregularly consti- 
tuted is valid. Boschock Proprietary Co. v. Puke, (1906) 1 Gh. 148. X 

(9) Director’s powers, when not affected by resolutions. 

The resolutions of the Company cannot limit the powers given to the directors 
by the articles,' Automatic Self-Cleaning Filter v. Cunningham. 
(1906) 2 Oh. 324. ' , Y 

(10) Amendments. • 

Any amendment relative to the motion may be moved, provided that it does 
■ : not go beyond the scope of the notice convening the meeting, or of 
the business, that may be transacted at a meeting without notice. 

, . Evans and Cooper, p. 77. Z 

(11) Amendment,' improperly withheld by chairman— Court’s intervention. 

If an amendment is improperly, withheld by the chairman from the meeting, ‘i 

; ■ . the Court will declare the resolution invalid. . jHenderso?! v. Ban7c o/ 

Austral<xsia, (1890) 45 Oh. D. 330. A 

(12) Meeting called for confirming or rejecting resolution — Amendment altering 

■ terms, whether can be moved. 

An amendment altering the terms of a resolution cannot he moved at a second 
meeting which has been called simply for the purpose of confirming, 
or rejecting the resolution. Wall v. London and Northern Assets 
Coj'pomtion, (1898) 2 Oh, 469. B 

2.— Majority ot not less than three fourths.” ^ 

(1) Quorum. 

- ' The number of persons who must be present at any meeting to make it a 

valid meeting is usually laid down by the articles. Halsbury, Vol. 
V, p. 283. • C 

(2) Articles silent as to number requisite— Two members suflioient. 

If the articles are silent, two share-holders can form a quorum, but one alone 
is not enough. Shar-p v. Dawes,2 Q.B.D. 26; Be Sanitary Carbo} 
Co., (1877) ,W.N. 223. ; , - , . • D 

(3) QaortfiM not formed— Whether can be transacted, x 

If the quorum is not present within the prescribed time after the time appoint- 
ed for the meeting no business can be transacted, except such as is 
authorised by statute or by the regulations of the Company. Halsbury, 
Vol. Y, p.254. ;■ . : ■ . - E, 

(4) Want of guorunj— Meeting, invalid. . : . . 

' The want of a giwrMWJ ' invalidates a meeting. Cambrian Peat Co i, (1876) 31 

L.T. 773 = 23 W.B. 405. .. .v F 

See, also, notes undor-S, 92, . 
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3.— ^embers. ..^entitled. ...to vote,*’ 

(1) Sight to attend — Share-hoideF. . ' 

The riglit of a share holder t& attend meetings of the Company depends upon the 
provisions of the Articles of Association. Some articles provide that 
certain classes of share-holders (generally preference share holders) 
shall have no right to attend any meetings or certain classes of meet- 
ings ; and others provide that unless all calls due on the shares of a 
. , share holder are paid, such share-holder shall have no right to attend 

meetings. Subject however to any such special provisions, all share- 
holders are entitled to attend meetings of the Company. Evans and 
Cooper, p. 75. Cl 

(2) PurchascF of forfeited shaFes— Original holder in arrears of payment of calls 
— Parchaser’s inability to vote. 

"Where, under the articles, there is no vote while any sum is due in respect of 
the shares, a purchaser of a forfeited share cannot vote, while calls for 


which the former holder alone is liable are unpaid. Eandt Gold 
Mining Co,. V, Waimuright, (1901) 1 Oh. 184. H 

(3) Casting Yote. 

The chairman has usually a casting vote. Evans and Cooper, p. 76. I 

(4) Votes— Question as to number of votes. 

After a declaration by the chairman, the question as to how many votes were 
given cannot be gone into. Arrot v. United Af rican Lands Go. t 
(1901) 1 Ch. 518. '• J 

(5) Agreement to Yote. ' 

An — in a particular way is good. Greenwell v. Porter, (1902) 1 Oh. 530. K 


4.-—“ Or by proxy.^* 

(1) Voting by proxy — Provision by articles. " 

The articles usually provide for a right to vote by proxy and set out a form of 
proxy, and the provisions arid form must strictly be followed. Har-'y 
' bdnv. Phillips, {1S8-2) 23 Gh. B. 14:. L 

(2) Proxy, by whom to be held. 

1 A proxy can only be held by a person who is a member of the class of which 

a meeting has been summoned, Madras Irrigation Works, 1881, W. 

• N. 120. ^ ' , 'm' 

(3) Proxy— Qualification at the time when he acts— Nomination — Appointment, 

Where the articles of association of a United Company laid down: — “No person 

’ . -shall be appointed, or have authority to act who is not a share-holder 

in the Company, it was held that to construe the article as requiring 
the person appointed to be a share-holder when the proxy is signed is 
to put too narrow a construction on the words. If an unqualified) 
person is named in the proxy, the nomination is not an appointment, 
in any effective sense ; his nomination does not become an appoint- 
ment until be. is qualified. In order to act, something more is 
required he must be qualified not only when he is ‘ appointed ’ but 
also when he acts. 29 B. 126 (P.C.) = 7 Bom.L.R. 29 = 2 A.L.J. 139 
= 1G.L.J, 150. N 
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(i) Unquaiified person, subsequently becoming qualified— Right to hold proxy. 

Though an unqualified person is named as a proxy, yet, if the qualification 
exists when the proxy is lodged and when it is used, it cannot be 
objected to, Bombay Burniah Oorporation v. Borabji, (1905) A. 0. 

■ 215, . 0 

(i-a) Necessity of poll before use of proxy. 

Proxies cannot be used on a show of hands. There must be a poll before 
proxies can be made use of. Per Kay, J. in Caloric Engine Co. , 52 
■ L.T. 846. P 

(5) Counting of proxies— Method. 

At a meeting of the share-holders of a company the articles of which allow' 
voting by proxy, the chairman, in ascertaining the number of votes 
given on a show of hands must count the vote of each person who 
hold proxies as a single vote, and not count a vote for each of the 
members whose proxies he holds. Earnest v. Loma Gold Mines, 
(1897), 1 Oh. 1 ; overruling Bidwell Brothers, (1893) 1 Oh, 603 and 
folloioing Caloric, die. Co., 52 L.T. 846 and Horbury, etc. Co., IX, 
Oh. D. 109. ‘ Q 

(6) Proxies, attestation of. 

Where one of the articles of association of a Company required that the ' 
instrument appointing proxies should be attested, unattested proxies 

!' were rejected. Harbenv. Phillips, 2'i Qh. D, H, R 

(7) Proxy paper signed in blank, when valid. 

The paper may be signed in blank even though at the time of the execution, 
the date of the meeting has not been fixed. Sadgrove v. Bryden, 
(1907) 1 Oh. 318, ’ R-1 

(8) Stamp for proxy. 

Proxies require a one anna stamp. Indian Stamp Act, 1899, ,Sch. I, Art. 52. S 

(9) Proxies duly stamped— Blanks left to be filled up— Validity. 

Proxies signed by members which are duly stamped but in which the date 
of the meeting was left blank and the blanks were filled. up by the 
secretary before proxies were lodged with the company were held valid, 
Ernestv. Loma Gold Mines, (1S91) 1 Gh. J). 1, T 

(10) Company’s funds— User for proxy— Propriety. 

The company’s funds maybe used, by the directors in sending out proxies 
containing the names of the directors, or in stamping the instruments, ■ 
provided the directors are acting bona fide in the interests of the 
company, Peelv, LoMonand N.W. By. Co., (1201) 1 Cb.. 5. U 

S.~* ‘General meeting.'* 

(1) Meeting, when porpelry convened. 

In order that a meeting may be duly convened, it is necessary that it be 
couvened : — 

fii) at a proper time ; 

(iii) at a proper place ; and 

(iv) by a proper notice. liussellandBayley, 3rd Ed,, p. 113. Y 
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(2) Idjourameat of meeting. 

[a) The chairman may adjourn a meeting under a power given by the articles, 
with the consent of the members present. Salsbury Gold Mining Co. 
V. Hathorn, (1897) A.C. 268. SI 

(fc) He is not bound to do so, even when requested by a majority of share- 
holders. (Ibid.) H 

(3) Business unfinished— Power to adjourn— Members’ right to proceed with meet- 
ing. 

A chairman cannot, without the consent of the shareholders, dissolve or ad- 
journ a meeting while any business for which it was convened re- 
mains unfinished. If he attempts to do so, the meeting may elect 
another chairman and proceed with the business. National Diuelling 
Society v. Sylles, (1894) 3 Ch. 59. 0 

(4) General meeting — Postponement. 

A general meeting properly convened cannot, in the absence of express 
authority in the articles, be postponed. Smith v. Paringa Mines, 
(1906) 2 Oh. 193. P 

(5) Particular date fixed for general meeting- Prevention of share-holders from 
exercise of rights— Court’s interference. 

The Court will restrain directors from fixing a particular date for holding the 
annual general meeting of the company for the purpose of preventing 
the share-holders from exercising their voting powers. Cannon v. 
Trash, 20 Eq. 669. Q 

(6) Informal meeting— Adjournment. 

Apart from the Regulations an informal meeting cannot be adjourned, as aa 
adjourned meeting is legally a continuation of the original meeting. 
Seadding v. Lorant, 3 H.L.O. 418. See also notes under the heading 9 
‘ chairman , ’ infra . R 

6. — “Notice.” 

( 1 ) Notice— What it ought to contain. 

Although a notice under this section sufficiently complies with Art. 35 of 
Table A (in a company regulated by that table) if it states the ‘ gene- 
ral nature’ of the business, it is nevertheless desirable, when the busi- 
ness is of great importance, such as the proposed substitution of new 
articles of association for Table A, to supplement the notice with an 
explanatory circular. Young y. South African d'C., Syndicate, {1Q96) 
2 Oh. 208. S 

(2) Notice— Requisites. 

The notice must be absolute, not contingent or conditional, Alexander v. 
Simpsons, 43 Oh. D. 139. For furthernotes, see notes under heading 
‘ notice’ in Ss. 73, 89, m/m. T 

7.—“ Not less than fourteen days.*’ 

(1) ‘ Fourteen days.’ 

mean fourteen clear days exclusive of the respective days of meeting. Eail- 

way Sleepers Supply Co., 29 Oh. D. 204. |J 
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(2) Intei^Yal less than fourteen Says— Effect as between company and its members 
inter se— Stranger. 

If the interval is less than fourteen clear Says, the statutory defect in the re- 
solution only affects the position of the company and its share-holders, 
inter se, and does not concern the creditors. Miller Dale dx., Co,, 
31 Gh. D. 211. ¥ 

8 . — “ Unless a poll is demanded . " 

(1) Object of poll. 

The object of a poll in the case of a meeting of members of a registered com- 
pany is to ascertain the true sense of the meeting, and is not to give 
absent members a further opportunity of voting, unless a contrary in- 
tention is to be gathered from the articles of the company. 15 B. 
164. W 

(2) Poll, how demanded. 

A poll need not be openly made ; it is enough if the demand is made informally 
and privately. JPheenix Electric Light Co., Jj.Tl!. 260; 31 W.B. 
398. X 

(3) ¥oting, how done when poll is not demanded. 

When a poll is not demanded, the voting must be by show of hands without 
counting shares. In the case of a special meeting what is to be done 
when a poll is demanded is not to be done when a poll is not demand- 
ed. Per Jessel, M. R. Morbury Bridge d Co., 11 Oh. D. 109. Y 

(4) Polling, mode of. 

Each voter when polling should be required to sign his name and the 

number of shares held by him on the voting paper. The chairman 
declares the result of the poll, but before doing so, it is the usual 
practice for him to appoint scrutineers to examine the votes given for 
or against the resolution ; sometimes the articles provide for such 
scrutineers. If there are none, the responsibility rests with the chair- 
man to reject any invalid votes, Evans and Oooper, p. 79, E 

(5) Poll— Time for taking. 

(а) A poll is properly and correctly taken immediately after the termination of 

the meeting. 15 B, 164. A 

(б) The articles usually provide that the poll shall be taken in such manner 

and at such time and place as the chairman directs. Evans and 
Cooper, p. 79. B 

(6) Poll, right to— When arises. 

The common law right to a poll exists wherever a meeting is one where a large 

class of persons might have had a vote, but where some are not pre- 
sent, and some who are present demand a poll. Per Brett, L.J. in 
Reg V. Wimbledo7i Local Board, BO W.B,. iQ2. C 

(7) Poll— Its operation. 

The poll operates as an adjournment of the meeting, which is not ended until 
the decision of the poll has been taken. Per Cotton, J. ibid. B 

(8) Poll— Who can demand. 

In the absence of any regulations, the chairman is the proper person to 
demand a poll. Eegf y. Ssdg'a', 12 A. and E, 139. E 
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(9) Poll — Absence of provision — Chairman’s power. 

At common Law, where the taking of a poll is not governed by statute or 
special rule, the chairman of a meeting is the proper authority to 
fix the time and place for the taking of a poll. The same rule applies 
to registered companies also. 15 B. 164;. P 

(10) Poll— Demand to be in writing. 

A poll should always be demanded in writing, whether the articles so require 
or not. Evans and Cooper, p. 79. G 

(11) Yoting on poll — Method. 

On a poll, votes may be given personally or by proxy. Me Millan v. Le Boi 
Mining Co,, (1906) 1 Gh. 331. H 

(12) Polling — Chairman’s powers. 

The Chairman cannot direct that a poll shall be taken by means of polling 
papers signed by the members and delivered at the Company’s office. 
Me Millan v. Le Boi Mining Co., (1906) 1 Gh. 331. I 

P.- - ‘ ' Chairman, ’ ’ 

(1) Chairman— Appointment of. 

The articles usually provide that the chairman of the board shall be the 
chairman at general meetings ; failing this, the meeting elects a 
chairman from among the directors, or failing them, from among the 
members present. Cooper and Evans, p. 76 citing National Dwel- 
lings Society v. Syhes, (1894) 3 Oh. 159. . J 

(2) Duties of chairman. 

The duties of a chairman are to preserve order, to conduct proceedings 
regularly, and to taka care that the sense of the meeting is properly 
ascertained with regard to any question before it. [Ihid,] K 

(3) Moving closure and putting to vote— Chairman’s power. 

When the view.? of the minority have been heard, the cliairman may move the 
closure, and if the motion is carried by the meeting he may declare 
the discussion closed and put the question to the vote. Wall v. London 
and Northern Assets- Corporation, (1898), 2 Ch. 469 (0. A.) L 

(4) Signature by chairman — When to be made. 

The chairman’s signature need not be made at the meeting. West London 
Bailway Co. v. Bernard, Bav. and Mer. 397. Be Oawley dt Co,, 49 
Ch. D. 209 and other cases cited in footnote (a), p. 262, Halsbury, 
Vol. V. M 

10.— “ A declaration — conclusive evidence ol the fact.** 

(1) Chairman— Authority to decide incidental questions. 

The chairman of a general meeting has prima facie authority to decide all 
incidental questions arising thereat and necessarily requiring ini- 
ediate decision. .Z’oedojie Co., 26 Gh. D. 70. N 

(2) Chairman’s declaration, pr/ma /aefe evidence. 

' The entry made by him in the minute book of the result of a poll, or of his 
decision on all such questions, although not conclusive, is priwia /acie 
evidence of that result, or of the correctness of that decision, and the 
burden of displacing that evidence is thrown on those who impeach 
the entry. Indian Zpedone Oo„ 26 Ch. D. 70, 0 
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10 . — "A declamtion ... .conclusive evidence of the fact ^’■—{Gonc’Mded). 

(3) Chairman's declaration, oonclasiire how fai?. 

(a) The declaration of the chairman that a special resolution has been carried 

on a show of hands {no poll having been demanded) is, at any rate, in 
the absence of fraud, conclusive and the Court will not go behind it 
by inquiring into facts. Arnot v. United African Lands, (1901) 
l"ch. 518. P 

[b) The declaration of a chairman at a special general meeting that the special 

resolution has, on a show of hands, been carried is not ‘conclusive 
evidence’ of the fact so as to preclude a share-holder from disputing 
the validity of the resolution by legal proceedings on the ground, for 
instance, that it has not been carried by the Statutory majority. 
Young v. South African dx., Syndicate, (1896) 2 Ch. 268 ; but see 
Iladkigh v, Gastlemhies, (1900) 2 Oh. 419. iQ 

(4) Point of law — Erroneous declaration. 

A declaration which is erroneous in point of law is not conclusive. Caratal 
New Mines, (1902) 2 Gh. 498. R 

78. In default of any regulations as to voting, every member 
shall have one vote, and, in default of any regula- 
Provision where tions as to summoning general meetings, a meet- 

no regulations as to . ° ® O’ 

meetings. mg shall be held to be duly summoned of which 

seven days’ 2 notice 3. in writing has been served 
on every member in manner in which notices are required to be 
served by the table marked A in the first schedule hereto. 

. In default of any regulations as to the persons to summon 
meetings, five members shall be competent to summon the same, and, 
in default of any regulation as to who is to be chairman of such 
meeting, it shall be competent for any person elected by the mem- 
bers present to preside. 

(Notes). 

General. 

Corresponding English Law. 

This section corre-sponds to S. 67, Companies (Oousolidation) Act, 1908. S 


l.—*‘ Regulation.” 

•Regttl8i,Mons that hsi-ve become inoperative. 

^etobe treated as if there had been no regulations. Brick and Stone 

Co., (1878) W.N. 140 =22 Sol. J. 625. T 

2. — “Seven days.” 

“ Seven days.” 

Railway Sleeper's Go., "29 Gh. WiA. U 

. , 3.—” Notice.” 

(1) Rales for drawing up notice convening meeting, 

i. The meeting has no power to pass any resolution outside the scope of 
notice. Re Bridport Old Brewery Go., (1887) 2 Gh. Ap, 191 ; Vale 
of Neath Brewery case, Lawes' case, 1 De G.M. and G. 421 ; Isle of 
Wight Ry. Co. V. Tahourdin, M Gh^ J). B20, 
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3.—^* ‘Notice** — {Continued). 
ii. The notice must fairly disclose the purpose for which the meeting is 
convened. Eaye v. Croydon Trarnwaj/s Co., (189S) 1 Ch. 358, Tisseii 
V. Henderson, (1899) 1 Oh. 861, 

Hi. At the same time, it must not be construed with excessive strictness. 
Pev Selwyn, J. in TPripM’s case, 12 Eq. 346 (f.n.). ¥ 

(2) SufSoiency of notice depends on circumstances of case. 

The sufficiency of a notice is to be determined according to the circumstances 
of each case. Normandy v. hid. Coope Co., (1908), 1 Oh. 84. W 

(3) Director’s report accompanying notice— Mention of business in — Sufficiency. 

Whore the Director’s report, which accompanied the notice, mentioned 
special business not referred to in the notice, both documents 
together gave sufficient notice of such business. Bosohoeh Proprie- 
tary Co. v. Nuke, {HiQ^) 1 Oh. 148. X 

(4) Resolution, not necessarily to be identical with notice. 

A resolution need not he in the identical terms of the resolution specified in 
the notice. For instance, where a notice specifies a resolution to the 
effect that the director’s remuneration shall be 40 percent of certain 
profits, and it is passed at 30 percent, the alteration does not invalidate 
the resolution. Torback v- Lord Westbury, (1902) 2 Ob, 871, Y 

(5) General meeting, notice of— Alterations to be proposed not mentioned— 
Insufficiency. 

Where the notice was given of an extraordinary meeting for the purpose of 
altering the articles cf a Company, the general nature of the business 
in the circumstances was held to be insufficiently indicated, since the 
nature of the alterations proposed did not appear in the notice. 
Normandy v.lnd. Coope Co., (1908) 1 Oh. 84. Z 

(6) Notice, to whom to be sent. 

The notice must be sent to all entitled to attend the meeting. If this is not 
done, any resolution passed at the meeting will be invalid. Smith 
. V. Darby, 2 H.L.O. 789; Rex v. Langhorn, 6 N. and M. 203. A 

(7) Address to be given in notice. 

It is not necessary that the notices should be addressed exactly in the same way 
as the member’s address appears upon the register ; but the member’s 
place of abode must be given with sufficient accuracy. Liverpool Co, 
V, Baughton, 23^1. R. 93. B 

(8) Notice to representatives— Necessity. 

Representatives of a bankrupt or deceased share-holder are not entitled to 
receive notices unless they have become members by formal registra- 
tion. Allen V. Gold Reefs of West Africa, {1990)1 do.. 656. C 

(9) Notice to share-holders abroad unnecessary. 

Notices need not be sent to share-holders who choose to reside abroad. Union 
Hills Silver Co. , 22 L.T, 400 ; Smith v. Darby, 2 H.L.C. 789. D 

(10) Notice of resolution, to indicate needlessness of confirmation. 

The notice convening a meeting for the purpose of passing an extraordinary 
resolution must contain something to show that it is proposed to pass 
a resolution as will not require confirmation. Bridpot Old Brewery 
Co., 2 Oh. App. 191. E 
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3,—‘* Noiice**'—{Conchided), 

{11) Special resoIution—Single notice for two meetings— Sufficiency. 

A provision in the articles that the two meetings necessary in the case of a 
special resolution may be convened by the same notice is good. Re 
North of England Steamship Go., {1906), 2 Ch-. W. F 

79. A copy of every special resolution that is passed by any 
Company nnder this Act shall be printed and for- 
sp5Si1esSions.°^ warded to the Eegistrar of Joint-Stock Companies 
and be recorded by him. 

If such copy is not so forwarded within fifteen days from the 
date of the confirmation of the resolution, the Company shall incur 
a penalty not exceeding twenty rupees for every day after the expir- 
ation of such fifteen days during which such copy is omitted to 
be forwarded ; and every director and manager of the Company who 
knowingly and wilfully authorises or permits such default shall 
incur the like penalty. 

(Note). 

Correspondiag English Law. 

This section corresponds to S. 70, els. (1) and 6 of the Companies (Consolidation) 
Aot, 1908. G 


80. Where articles of association have been registered, a copy 
Copies of special ®very special resolution for the time being in 
resolutions to be em- force shall be annexed to, or embodied in, every 
Scition'^*^^^^^^ articles of association that may he 

issued after the passing of such resolution. Where 
no articles of association have been registered, a copy of every 
special resolution shall be forwarded in print to any member request- 
ing the same on payment of one rupee or such less sum as the 
Company may direct. 

If any Company makes default in complying with the provisions 
of this section or section 76, it shall incur a penalty not exceeding 
twenty rupees for each copy in respect of which such default is made; 
and every director and manager of the Company who knowingly and 
wilfully authorises or permits such default shall incur the like 
penalty. 

(Note). 

Corresponding English Law, 

This section corresponds to S. 70, cIs. 2, 3, 4 and 5 of the Companies (Consoli- 
dation) Act, 1908. H 


Ss. 8i to 83] Act YI of 1882 (the Indian companies act). 
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81. An}' Company under this Act may, by instrument in wri- 
fixecution of deeds ting under its common seal, empower any person, 

either generally or in respect of any specified 
matters, as its attorney, to execute deeds on its behalf in any place 
not situate in British India ; and every deed signed by such attor- 
ney on behalf of the Company and under his seal shall be binding on 
the Company and have the same effect as if it were under the common 
seal of the Company. 

(Note). 

Gorr’espoiiding English Law. 

This section corresponds to S. 78, Companies (Consolidation) Act, 1908. I 

82. The Local Government may appoint one or more competent 

„ . - inspectors to examine into the affairs of any 

Examination of ^ 

affairs of Company Company under this Act, and to report i , thereon 
by Inspectors. manner as the Local Government may 

direct upon the applications following (that is to say) : — 

(a) In the case of a hanking or any other Company that has 

a capital divided into shares, upon the application of 
members holding not less than one-fifth part of the 
whole shares of the Company for the time being issued ; 

(b) In the case of any Company not having a capital divided 

into shares, upon the application of members being in 
number not less than one-fifth of the whole number of 
persons for the time being entered on the register of the 
Company as members. 

(Note). 

CorrespoBdisig English Law, 

This section corresponds to S. 109, cl. 1, Companies (Consolidation) Act, 1908. J 

L—“ To examine and to report. ” 

Tiie teg a/ry— Report— -Nature. 

The inquiry is not in the nature of a judicial proceeding, and therefore prohibi- 
tion will not lie to prevent it being held. The report cannot be made 
the foundation of any subsequent action ; it is merely evidence of the 
opinion of the inspectors. Re Orosveiwr Hotel Co,, (1897) 76 L.T. 
337. K 

83. The application shall be supported by such evidence as the 
Application for Local Government may require for the purpose 

inspection to be sup- of showing that the applicants have good reason 
ported by evidence. xequiring such investigation to be made, and 

that they are not actuated by malicious motives in instituting the 


same. 



248 


let YI 6f 1882 (tub mDiAS compahiis act). [Ss. 88 to 86 

The Local Government may also require the applicants to give 
security for payment of the costs of the inquiry before appointing 

any' inspector Of inspectors. : 

(Kote). 

Cowespondisg English Law. 

Thi? section corresponds to S. cl. f’2), Companies (Consolidation) Act, 190S. L 

84, It shall be the fluty of ail officers and agents of the 

Company to produce for the examination of the 
inBp{.v.uoii o£ books. and documents in their 

custody or power. 

Any inspectf)}' may examine upon oath the officers and agents 
of the Company in relation to its business. 

If any such officer or agent refuses to produce any book or 
document hereby directed to be produced, or to answer any question 
relating to the affairs of the Company, he shall incur a penalty not 
exceeding one hundred rupees in respect of each such offence. 
(Note). 

Corresponding Eoglish Law. 

This section corresponds to S. 109, cl.s, (3), (4) and (5), Companies (Consoli- 
dation) Act, 1908. M 

85. Upon the conclusion of the examination, the inspectors 

shall report their opinions to the Local Govern- 
ti^how°L?lt™it£ nient. Such report shall be written or printed as 
the Local Government directs. 

A copy shall be forwarded by the Local Government to the 
registered offfee of the Company, and a further copy shall, at the 
request of the members upon whose application the inspection was 
made, be delivered to them or to any one or more of them. 

All expenses of and incidental to any .such examination as 
aforesaid shall be defrayed by the members upon whose application 
the inspectors were appointed, unless the Local Government shall 
direct the same to be paid ouc of the assets of the Company, which 
the Local Government is hereby authorised to do. 

(Note). 

Correspondiag Engiish Law. 

This section corresponds to S. 109, cIs, (G) .and (7) of the Companies (Consoli- 
dation) Act, 1908. jf 

PowetofCompany 86- Any Company under this Act may, by a 

to appoint inspect- special resolution, appoint inspectors for the pur- 
° ■ pose of examining into the affairs of the Company. 
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The inspectors so appointed shall have the same powers and per- 
form the same duties as inspectors appointed by the Local Govern - 
met, with this exception, that, instead of making their report to 
the Local Government, they shall make the same in such manner 
and to such persons as the Company in general meeting directs. 

The officers and agents of the Company shall incur the same penal- 
ties in case of any refusal to produce any book or document hereby 
required to be produced to such inspectors, or to answer any question, 
as they would have incurred if such inspectors had been appointed 
by the Local Government. 

(Note). 

Coi^respondln^ English Law. 

This section corresponds to S. 110, Companies (Consolidation) Act, 1908. 0 

87. A copy of the report of any inspectors appointed under this 

Act, authenticated by the seal of the Company 
to to°be eviSnce!* whose affairs they have made inspection, 

shall be admissible in any legal proceeding as 
evidence of the opinion of the inspectors in relation to any matter 
contained in such report. 

(Note). 

Corresponding English Law. 

This section corresponds to S. Ill, Companies (Consolidation) Act, 1908. P 

88. Every prospectus i of a Company, and every notice iiivit- 

Prospectus etc persons to subscribe for shares in any Joint - 

to specify dates and Stock Company, shall specify the dates of and the 
certain prior con- names 01 the parties to any agreement entorceable 
by law which has been entered into by the Com- 
pany, or the promoters 2, directors, or trustees thereof, before the 
issue of such prospectus or notice (whether subject to adoption 
by the directors or the Company, or otherwise), and which might 
reasonably influence 3 a person in determining whether he would 
or would not become a share-holder^ in the Company ; and any 
prospectus or notice not specifying the same shall be deemed fraud- 
ulent on the part of the promoters, directors, and officers of the Com- 
pany knowingly issuing the same, as regards any person taking 
shares in the Company on the faith of such prospectus ^ unless he 
has had notice of such contract.' 

32 
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(Notes). 

English Law. 

See Ss. 80 and 61, Companies (Consolidation) Act, 1903. Q 

I, Prospectus.” 

(1) What it means. • 

“Prospectus” means any prospectus, notice, circular, advertisement, or other 
invitation, offering to the public for subscription or purchase any 
shares or debentures of a Company. S. 2S5, Companies (Consolida- 
tion) Act, 1903. See for further notes, Evans and Cooper, p- 101. K 


(31 Contents of prospectus, to be true. 

It is a desirable, though not essential, that a prospectus should contain a true 
statement of every fact which is material to be made known to persons 
invited to take shares, in order to enable them to form a judgment as 
to the policy of so doing. But, there must be no actual misrepresen- 
tation of a material fact, and no ouaission so great as to falsify what 
is stated, nor must a false impression be intentionally given even if 
. the individual .statements by which that impression is conveyed are 

true if taken one by one. Aaron Beefs v. Tiviss, (1896) A,0. 273; 
Greenwoods. Leather Shod Wheel Co., (1900) IGh. i21. , S 


(3) Issue of prospectus— Company bound by statements therein. 

The issuing of a prospectus is an act comprised within the management and 
conduct of the Company’s business. The statements made in the 
prospectus are representations of the Company. 2 Ind. Jur. N. . S. 
296. T 

(4) Portion of truth, amounts to falsehood. 

A statement of a portion of the truth is neither more nor less than a false 
statement. Aaron Reefs v. Tmiss, (1896) A.O. 273 (287), Per Lord 
Watson. U 

(5) Prospectus — ^Material misrepresentation — No laches— Rescission of contract.’ 

The prospectus though issued by the promoters before the formation of the 
Company, was the basis of the contract between the Company and 
the defendant for allotment of shares, and if an alleged mis- 
statement therein wore relied on by the defendant and were material 
to the contract, he would, in the absence of laches on his part depriv- 
ing him of the right, be entitled to rescind the contract and repudiate 
the shares. 4 C.W.N, 3G9. IT 


2. — Promoters. 


(1) Definition. 

A promoter is one who undertakes’lo form a Company with reference to a given 
project, and to set it going, and who takes the necessary steps to 
accomplish that purpose. Bee Cockburn, G.J., in Twycross w. Grant, 
2G.P.D. 541. ' W 


(2) What the term connotes. 


The term ‘ promoter ’ is not a term of law, but of business. Usefully summing 
up in a single word a number of business operations familiar to the 
commercial world, by which a Company in generally brought into 
existence. Bowen, L.J. in WJiaby Bridge Co. v. Green, 5 Q.B.D. lll.X 
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2 * — ''Promoters** — {Cmtiniied). 

(3) Meaning. 

The word “ promoter” has no very definite meaning. As used in connection 
with Companies the term “ promoter ” involves the idea g£ exertion 
for the purpose of getting up and starting a Company or what is called 
•‘floating” it, and also the idea of some duty towards the Company 
imposed by or arising from the position w’hich the so-called promoter 
assumed towards it. Per Londby, J. hi Emma Mining Co. v. Lewis, 
4G,P.D. 407. ■ Y 

(4) Question whether a person is promoter, one of fact in each case. 

Whether or not a person is a promoter is a question of fact, and must be 
determined with regard to the special circumstances of each particuLar 
case, .and if the facts show that a particular person has taken an active 
part in the formation of a Company, he will be liable as a promoter. 
Bagtiallv. Carlton, 6 Oh. D. Bll. Z 

(5) Promoter, need not be concerned with every business. 

It is not necessary that a man should have been concerned with ail or even a 
major part of the business involved in forming a Company to consti- 
tute him a promoter. Emma Silver Mining Co. v. Grant, 11 Ch. D, 
918. A 

(6) Solicitor, not promoter. 

A solicitor who is concerned as such in the formation of a Company, and has 
no interest therein except the right to bo paid for his labour, is note 
• promoter. Great Wheal Polgooth, 53 L.J. Oh. 42; Emma Silver 

Mining Co. v. Lewis, i G.P.D. 396; Tioycross v. Grant, 2 0.P,: 
D. 541. B 

(7) Promoter, entitled to remuneration alone. 

He is only entitled to the remuneration agreed upon. Evans and Cooper, 
citing Imperial Mercantile Credit Association v. Coleman, 6 H.L. 189. C 

(8) Promoters — Benefit under.oontract in memorandum and articles — Absence of. 

The memorandum and articles of association of a Company embody a contract 
between the share-holders and the Company and possibly between the 
directors and the share-holders .and do not constitute any contract 
between the Company and its promoters. 10 Bom. L.R. 141 = 3 M. 
L.T. 197, B 

(9) Promoter — Fiduciary relationship of. 

A promoter of a Company stands in a fiduciary relationship to it, and is, 
accountable .to it in the same way as if the relationship of principal 
and agent, or trustee and bestui gue trust had existed. Lidney and 
. , , , Wighpool Go. .v. Bird, 33 Oh. D. 85; Neio Sombrero d- Co. v. 
Erlanger, 5 Ch. D. 73 ; Ermna Silver Mining Co, y* Grant, 11 Oh. 
D. 918. E 

(10) Promoter not entitled to secure profits for himself. 

The promoter is not entitled to secure, either directly or indirectly, any profit ' 
for himself out of the formation of the Company without the knowledge 
of the Company, which must have an opportunity of exercising, 
through fair and infiependeui directors, an independent judgment 
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2 . — ‘“Promoters** — {Concluded), 

upon all matters which affect its interests. Erlanger v. New Sombrero 
PJwsphate Co., 3 A.C. 1218 ; GlucJcstein v, Barnes, (1900) A.O. 240 ; 
EeLeeds a^idEandieyTheatres, {1902) 2 Gh. 809. F 

{11} Secret profits — Promoter’s accountability. 

All secret profits beIong=to the Oompany, and the promoter is liable to account 
for them to the Company. Imperial Mercantile Credit Association v. 
Coleman, 6 H.L. 189. G 

(12) Secret profits— Sale of private property to Company— Proof of intention. 

(a) If promoters are to be made liable for secret profits derived by them from 
a sale to a Company of a property belonging to such promoters, it 
must be proved that there was an intention, on the part of the 
promoters, when the promoters bought the property so to resell it, 
Evans and Cooper, pp. 103, 104. H 

{b) Where certain persons who acquired a property had, at the time of such 
acquisition, no present intention of reselling it to, or forming, a new 
Company, although such new Company was formed shortly after- 
wards with such persons as directors, it was held that, although the 
directors of the new Company had been guilty of a breach of duty in 
not disclosing what profit had been made by them, and although the 
Company might have had a right to rescind the contract for purchase, 
if matters had not been altered since the right arose, yet, the directors 
could not be ordered to repay the secret profit made by them, Ee 
Lady Forrest Gold Mine, (1901) 1 Oh. 582. I 

(13) Promoter— Secret profits— Right to be re-imbursed of all reasonable expenses. 

A promoter who is compelled by the Company to account for secret profits, is 
entitled to deduct all reasonable expanses incurred by him, and is) 
only liable for net profits. Bagnall v. Carlton, 6 Ch. D, 371 ; Emma 
Silver Mining Co. v. Grant, 11 Ch. D. 918. J 

(14) Payment of registration fee— Promoter’s right to recover. 

The mere fact that a promoter pays the registration fees and stamp duty on 
the registration of a Company does not in itself entitle him to recover 
them from the Company. National Motor Mail Coach Co ., {1908) 2 
Ch. 515 {overruling on this point jS'ng'7is7t and Colonial Produce Co., 
(1906) 2Ch. 435). K 

3.—** Which might reasonably influence.” 

The words “ which might reasonably influence.” 

^give effect to the decisions of Brefl, B.J., CocTtburn, C. J., Coleridge, C. J., 

Bindley and Grove, JJ., in tho following cases, vis., Cover' s case, 1 Oh, 
I). 200 ; Twycross v. Grant, 2 C.P.D. 639 (546) ; ibid, la O.P.D. 485. 
See Russell and Bayley, 3rd Ed., p. 120, L 

4. Knowingly Issuing.” 

Meaning of the words. 

These words will include the case where the notice of the contracts in question 
has been omitted under the bonajfide belief that it was not necessary 
to specify them. Twycross “v. Grant, 2 O.P.D. 469. M 
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S.—“ Taking shares on the faith of such prospectus, ” 

“Taking shares on the faith of sach prospectus ’’—Construction. 

Giving a reasonable meaning to this not very happily worded expression, no 
person can be said to have taken shares on the faith of a prospectus, 
except a person who can prove to the satisfaction of .a jury that he 
took his shares on the faith of their being no such contract, as that 
omitted to be disclosed, and that, if such contract had been disclosed 
to him, he would not have taken his shares. Per 'fJieseger, J, in 
Salboin v. Metcalfe, 5 C.P.D. 455. M 

Miscellaneous. 

(1) Remedy given by section. 

The is a personal remedy against the persons named in it, and it does not 

give a share-holder a right to rescind his contract to take share.?, 
Qover's case, 20 Eq. 114 ; 1 Oh. 1>. 182 ; Sullivan v. Metcalfe, o 
O.P.D. 465. O 

(2) Remedy to whom available — Bond-holder not entitled. 

Only a share-holder — not a bond-holder — can avail himself of the section. 
Cornell v. Eay, L.E. 8 G.P. 328. P 

(3) Measure of damages, 

The recoverable by the plaintiff in an action for deceit against director on 

account of false statements in a prospectus, is the difference between 
the price paid him for shares and the real value at the time of allot- 
ment ; and such value must be ascertained not by the market value 
of the shares at the time but, by the light of subsequent events, 
including the result of winding up of the Company. Peeli v. Derrg, 37 
Oh. D. 541 (590) ; Arktoright v. Newbold, 17 Oh. D. 301; Twycros$r 
V. Grant, 2 C.P.D. 469 ; Arnison v. Smith, 41 Oh. D. 848 (363). Q 

Notices . 

89. Any summons, notice, order, or other document 2 required 
Service of notices 1 ^0 he served upon the Company may be served 

on Company. ][ 3 y leaving the same, or sending it through the 

post by a registered letter addressed to the Company, at their regis- 
tered office; and any notice to the Kegistrar of Joint-Stock Com- 
panies may be served by sending it to him through the post by a 
registered letter, or by delivering it to him, or by leaving it for him 
at his office. 

(Notes). 

Corresponding English Law, 

The first paragraph of this section corresponds to S, IIG Companies (Consoli- 
dation) Act, 1908. R 

l.—‘* Service of notices,’* 

(1) Service of Summons — Applicability of S.i36, C.P.C., 1882 [=0.29, r. 2, C.P.G. 

(1908)1. 

The service of a summons on a Company registered under this Act, is regu- 
lated by S. 89 of this Act and S. 436, O.P.O. (1882) [ = 0. 29, r, 2, 
Q.P.G. (1908) does not apply, J 12 Bom. L.R. 730. 
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1. — ** Service of notices ’’—{Concluded). 

For further notes, vide noto under the heading 2.—“ To WHICH ALL COM- 
MUNICATIONS MAY BE ADDEBSSBD UNDER S. G3,” SUpra md 

notes under heading and notice S. 77, stfpra. S-T 

(2) Service on clerk, when good. 

In the absence of the secretary, such notice may be given at the registered 
office to a clerk in charge, and, is then a communication to the 
Company. yrwjKUu’s case, (1894) 3 Oh, 272. . 

(3) Managing director, notice to— -when good. 

Notice to a managing director, in that charactef, affecting the business of the 
Company under his management, is notice to the Company itself. 
Jaeger's Sanitary Co. v. Walker, 77 L.T. 180. ¥ 

(4) Service at branch establishment insufficient. 

A summons in Criminal proceedings, as well as writs in Civil proceedings, must ; 
be served at the registered office, as required by the section and not at 
a branch establishment. Pearks v. Mchardson, (1902) 1 K. B. 91. W 

(5) Secretary of two Companies— Knowledge as secretary of one Company— 
Whether notice to other Company. 

Where a man is secretary to two Companies, a fact which comes to his knowl- 
edge as secretary of one is not notice to him as secretary of the other, 
unless it was his duty to the first Company to communicate it to the 
second. Fenwick, Stoibart & Co., (1902) 1 Oh. 507. X 

(6) Verbal notice. 

A — to the company, e.ijf., of the withdrawal of an application for shares., 
is good. TFiZscji’s case, 20 L.T. 962. ¥ 

(7) Death of member— Mere rumour heard by a Company’s official —Information by 
person not interested— Whether amounts to knowledge of the fact by Company. 

The communication to the Company of a member’s death ought to be a for- 
mal communication to the Company of the fact by some one authorised ' 
to make it as in some way representing the deceased. A mere rumour , 
reaching the ear.s of an official of the Company or actual information 
given by some one in no way interested in the matter will not cause " 
the Company to have knowledge of the. fact, 4 Bom.L.H. 215. Z 

(8) Death of member— Kon-comraunication of— Notice sent to registered address— 

Sufficiency. 

Where a member of a Company ha.s died, and his death has not been com- 
municated to the Company, all notices which ought to be served upon ' 
him are duly served if they are sent addressed to his registered 
address whether they actually come into the hands of his executors 
.and other representatives or not. 4 Bom. L.B. 215. A 

2. — ” Document.” 

Document, Meaning. 

A ‘ document ’, includes s.uramons, notice, order and other legal process. Sea 

S..2S5,,Gompames (CousoUctati 0 ii) Act, 1908, B 
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90. Every document to be served by post on tlic Company shall 

be posted in such time as to admit of its being 
delivered in the due course of delivery within the 
period (if any) prescribed for the service thereof ; 
and, in proving service of such document, it shall be sufficient to 
prove that such document was properly directed, and that it was 
put as a registered letter into the post office. 

91. A,ny summons, notice, order, orjproceeding requiring authen- 

tication by the Company may be signed by any 
not“osby‘tomp»y! 'iireotor, secretary, or other authorised oflicor of 
the Company, and need not be under the common 
seal of the Company ; and the same may be in writing or in print, 
or partly in writing and partly in print, 

(Note). 

Corresponding English Law. 

This section corresponds to S. 117, Compaiiietj (OonsoUdaifcion) Act, 1908. C 
Legal Proceedings. 

92. Every Company under this Act shall cause minutes of all 
Evidence of pro- resolutions and proceedings of general meetings of 

the Comany, and of the directors i or managers 
of the Company in cases where there are directors 
or managers, to be duly entered in books to be from time to time 
provided for the purpose ; and any such minute as aforesaid, if 
purporting to be signed by the chairman of- the meeting at which 
such resolutions were passed or proceedings had, or by the chairman 
of the next succeeding meeting, shall be received as evidence in ail 
legal proceedings. 

Until the contrary is proved, every general meeting of the 
Company or meeting of directors or managers in respect of the 
proceedings of which minutes have been so made shall be deemed 
to have been duly held and convened, and all resolutions passed 
thereat or proceedings had to have been duly passed and had, and 
all appointments of directors, managers, or liquidators shall be deemed 
to be valid, and all acts done by such directors, managers, or liqui- 
dators shall be valid, notwithstanding any defect that may afterwards 
be discovered in their appointments or qualifications. 

Explanation 2 — Nothing in this section shall be deemed to 
give validity to acts done by a liquidator after his appointment has 
been shown to be invalid. 


ceedings at meet- 
ings. 
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(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 71, Companies (Consolidation) Act, 1908. D 
Proceedings of.... directors. *” 

(1) Board, meetings. 

The business of a Company is usually transacted by the directors at hoard meet- 
ings and unless the articles provide otherwise, the directors must act to- 
' gether as a Board, and cannot act without meeting. D'Arcy v. 
Tamer Beg, 2 Ex. 158 ; Haycroft Gold Redxiction Co., (1900) 2 Ch. 
230. E 

(2) Board meetings, ordinary and extraordinary. 

Ordinary board meetings are usually held at fixed intervals (e.g.,aweek) at 
some fixed hour and place ; extraordinary board meetings are usually 
summoned by the secretary or one or more of the directors. Evans 
and Cooper, p. 81. F 

(3) Notice to directors. 

No notice need be given to the directors of such ordinary board meetings, but, 
if they are not held at such fixed intervals, notice must, to ensure 
a valid meeting, always be given to all directors. Portuguese Copper 
Mwes, Steele’s case, 42 Ch. D. 160. G 

(4) Directors residing abroad. 

No notice need be given to — , Halifax Sugar Co. v. Franchlyn, 59 L. J. Oh. 
591. ' H 

(5) Contents of notice. 

The notice need not state what business is to be transacted, unless it is so 
provided in the regulations. Campagine de Mayville v. Whitley, 
(1896) 1 Oh. 788. I 

(6) Quorum Skt Board meetings. 

(i) The articles usually provide the number of directors required to constitute 

quorum, if not so prescribed, the numer who usually act in 
conducting the business of the Company will constitute the quorum. 
Tavistoch Iromeorks Co., Lystet'^s case, 4 Eq. 233 ; Re Bank of Syria, 
(1901), 1 Ch. 115, .J 

(ii) A majority of the whole board may constitute a quorum, York Tramways 

Co. Willows, 8 Q.B.D, 685. K 

(7) Want of qrororanj— Meeting invalid. 

A board meeting of a number less tb.au the quorum is invalid. Faure Electric 
riccujKMlafor, 40 Ch. D. 141. L 

(8) Directors— Board of directors— Qtrortr/n of three members— Only one member 

remaining on board— His powers— Court’s directions. 

A resolution of the director® , of a Company provided that three members 
should form a pttorztm at <a meeting of the directors. Of the three 
directors, two resigned, leaving only one in charge of the affairs of 
the Company. The accounts of the Company having been prepared, 
the question arose as to how, and who should pass the accounts. One 
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L — “ Proceedings of — directors*’ — [Cmitimud). 

director applying to the Court for directions, it was held that three 
courses were open to him, vis.., (i) The director can get five members 
of the Company under S. 78 of the Act ; (ii) The director himself can 
call an extraordinary general meeting and (iii) The director can move 
the Court to call a general meeting. 8 Bom. L.R. 473. M 

(9) Director not competent to vote— Interested jn&tiev— Quorum. 

Whore a director may not vote on any matter in which he is interested, he 
does not count towards a for such busine.ss. Be. Greijmoidk 

Point Elisabeth Co,, I Ch. M. M 

(TO) Authority to act in spite of vacancy, no authority to act without quorum. 

A power given to directors to act in spite of vacancies will not anthorise them 
to act when no quorum is formed, Newhaven Local Board, 30 Gh. 
D. 350. 0 

(11) Meeting, invalid— Innocent third parties, not affected. 

The invalidity of a meeting will not affect persons dealing with the company 
without notice. ^ Royal British Bank v. Tarquanti, 6 E. & B. 327 ; 
County of Gloucester Bank v. Rudry Gather Co., (1895) I Ch. 629. P 

(12) Ratification — Transactions at invalid meeting— Reasonable time. 

The company may ratify the transactions of an invalid meeting at a subsequent 
board meeting, provided it does so within a reasonable time. 
Portuguese Copper Mines, Badman’s and BosanqueVs cases, 45 Oh. 

D. 16. Q 

(13) Director— Exclusion from acting as— Right of action. 

A director can bring an action against other directors for an injunction to 
restrain him from wrongfully excluding them from acting as director. 
Pulbrook V. Richmond Mining Co., ^ (jh.T). QIQ. R 

(14) Director— Act done at meeting without him— Subsequent meeting— Voting for 
confirmation of minutes— Responbibility. 

A director does nob make himself responsible for an act done at a meeting at 
which he was not present, and which is complete without further 
confirmation, merely by voting at a subsequent meeting for the 
confirmation of the minutes. Burton v. Sevan, (1908) 1 Gh. 240. S 
(14-n) Delegation by Directors. 

1, Directors can delegate their powers to a committee of their number, if 

authorised so to do by the articles, but not otherwise. Howard’s ease, 
1 Ch, App. 561. T 

2, The committee need not consist of more than one director. Re Taurine £ 

Co., 25 Gh. D, 118. U 

(15) Managing director, professing to act under delegated powers— Other directors 
empowered to delegate— Dealings with bona fide stranger— Binding nature. 

Where a director of a company purports to do, as managing director, an act 
the doing of which his co-directors have, under articles, power to 
delegate to Mm, a person dealing with him bona fide, and in the ordi- 
nary course of business, may assume that he has the power which ho 
professes to have, Biggersiaff v. Bowatt’s Wharf, (1896) 2 Ch. 93. If 
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L~** Proceedings of directors”— [Continued), 

{Ifi) Director's capacity— How far fiduciary. 

A director of a company tliougli he may occupy a fiduciary position with re- 
gard to the share-holders collectively, holds no such positions as re- 
gards individual share-holders. 18 A. 56 = 15 A.W.N. 58 (re/errmp io 
case, L.R. 5 Gb. 559, Crozeer’s case, L.E. 6 Eq. 77). W 

(17) Director of public Company— Profit to himself— Applicability of rule prohibit- 
ing. 

Although a director of a public company is always clothed with a fiduciary 
character in regard to the dealings of any property of tho Company 
in his capacity of director, the rule that a trustee is not allowed to, 
make a profit of Ms trust does not apply to such a director qua 
director only. 6 B.L.R. 278. X 

(18) Directors— Power to contract for personal benefit. 

There is nothing to prevent the directors of a Company from entering into a 
contrsict with the Company for their own benefit. 10 P.R. (1905)== 
lOOP.L.R, (1905). , Y 

(19) Partner of director— Claim for remuneration for work done as a solicitor, 
allowable, 

Where a partner of one of the directors did work for the directors as solicitor 
and there was nothing to show that he had not been duly appointed 
by the directors, his claim in respect of such work was allowed, 5 B.L. 
R. 196, Z 

(20) Directors, responsible for management with aid of agent — Delegation to agent 
—Agent’s fault— Director’s liability, 

Directors are responsible for the management of their Company where, by the 
articles of association, the business is to be conducted by the Board with 
tho assistance of an agent. They cannot divest themselves of their 
responsibility by delegating the whole management to the agent and 
abstaining from all enquiry. If he proves unfaithful under such cir- 
cumstances, the liability is theirs, just as much as they themselves 
had been unfaithful. 9 B. 373, A 

(21) Company authorized to deal, in cotton &o., local trade— Purchase of other 
Company’s shares— £/ijfrs vires— Director’s liability. 

Where a Company was formed with the object of doing tho business of commis- 
sion agency and general trading in cotton, Ac., and where its memoran- 
dum laid down ‘if found desirable, the Company may effect purchases 
of cotton and produce in Bombay and ship to England and carry on 
such local trade as may seem profitable,’ it was held that the memo- 
randum did not justify the directors in dealing in the shares of other 
Companies and that it was ultra vires. The directors were held 
liable to replace the moneys they had misapplied in tho purchases of 
such shares. 18 B. 119. B 

(22) Shares already issued— Canoeliation. 

Directors have no power to cancel shares already issued to a share-holder at his 

> request and so to reduce capital. 20 B. 654 '[following 18 B. 162). C 
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h — “Proceedings of.‘.>directors “ — (Concluded). 

{23} Directors empowered to declare diyidend— Share-holders dissatisfied with 
directors— Interference — Remedy, 

Where, under the articles, the directors were empowered, before recommending 
a dividend, to set aside out of the profits of the Company as they 
thought proper as a reserve fund, and the disposal cf profit were 
entirely entrusted to them, to allow the share-holders to deal with 
them would be a direct contravention of the article. Nor could the 
share-holders decide the question as to the amount of the dividend. 
The remedy of the share-holders, is if they were dissatisfied with the 
directors, was to remove from office, or to alter the articles of associa- 
tion. 10 B. 415. D 


(24) Ratification, whether cures similar acts done subsequent thereto. 

The ratification by a Company of particular acts done by its director in excess, 
of their authority does not extend the powers of the directors so as to 
give validity to apts, of a similar character done subsequently, 3 C. 


2.—“ Explanation. ” 

(1) Source. 

The explanation to this section is based on the ruling in the English case of 
Bridport OWBrewery Co., 2 Ch. 191. P 

(2) Irregularity in appointment of directors. 

If third parties having no knowledge of any — , act with them, the company 
will be bound. Cotmiy Assurance Co., 5 Ch. 288; Mahoney v. East 
Holy ford Mining Co., 7 H.L. 869. Q 


(3) Acts as against director himself— Allotment of shares to himself— Confirmation 
to his becoming director — Liability. 

Where the articles of association provided that the number of directors should 
be not less than three, and also that any casual vacancy occurring on 
the board might bo filled up by the board and that the continuing 
board might act notwithstanding any vacancy in their body, and, 
upon a casual vacancy having occurred, the defendant who had shares 
allotted to him by the two directors, became subsequently a director 
and confirmed the resolution to himself and joined in a resolution that 
the shares allotted to him should be paid in full forthwith, he was 
hold liable to pay the shares allotted to him. York Tramway Co. v. 
Willotos, 8 Q.E.D. 685 ; Russell and Bayley, 3rdBd., p. 123. See, also, 
8 Bom. L.R. 478, H 


(4) Directors— Informality in their proceedings— Estoppel. 

Directors cannot take advantage of any informality in their proceedings in 
which they have themselves participated and are estopped, as between 
themselves, and their company, even from saying that they have been 
improperly appointed, if they had acted after their appointment. Tyne 
Mutual Steannship Ins. Association v, Broton, 74 L.T. 283; York 
Tramways Do. v. Willows, -8 Q.B.Di 685 G.A. I 
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93. Where a limited Company i is plaintiff 2 in any suit, if it 

appears from the evidence adduced that there is 

suits brougM reason to believe 3 that, if the defendant be suc- 
by certain iimited cessful ill his defence, the assets of the Company 
LAnipanits, 'vvill be insufficient to pay his costs, any Judge 

having jurisdiction in the matter may require sufficient security ^ 
to be given for such co.sts, and may stay all proceedings until such 
security is given. 

(Notes). 

CorrespondiHg English Law. 

This Haction corresponds to S. 278, Companies (Consolidation) Act, 1908. J 

I.— A limited Company.” 

Liquidator. 

Where a ^is the applicant and not the Company, no security can be ordered. 

TFood Co., (1904) 2 Gh. 1. K 

2.~” Plaintiff.” 

(1) Plaintiff in cross suit. 

A or what is virtually a ero.ss-suit does not come under the section. Buck- 

ley, 9th Ed., p. 555. I* 

(2) Security when refused. 

Where a company was plaintiff in a suit to set aside a policy on which the 
defendant in the suit had already brought against the company an 
action at law, which w.-is still pending, security was refused. Acci- 
dental, etc,, Instirance Co. v. Mercati, S Eq. 200, Buckley, 9fch Ed., 
p. 555. M 

(3) Company, respondent in appeal. 

A company who is a respondent in an appeal against the decision in an action 
where the company, as plaintiff, succeeded, is not a plaintiff for the 
purposes of security for the costs of the appeal. Star Fire v. Davidson, 
4 Fraser 997. M 

(4) Company appealing against winding-up order. 

A , can be ordered to furnish security for costs. Drummond Fuel Co., 13 

Gh. D. 400 (412) ; Photographic Artist's Association, 23 Gh. D. 370. 0 

3. — ” ffeason to believe.” 

Liquidation. 

The fact of being in , supplies, ‘ reason to believe ’ unless evidence is given 

to the contrary. Northampton Coal Go. 'f. Midland Wagon Go., 7 
■ ■ Gh. D. 600 ; Pure Spirit Co. v. Fowler, 25 Q.B.T). 235. P 

4.— May require sufficient security.” 

(1) Security up to a certain stage. 

The Court may order to furnish in the proceedings and then allow the 

application to be renewed. Western of Canada Oil Go, v. Walker, 10 
Ch. G28. Q 

(2) Security— Time for ordering’to give. 

The Court may order security to be given at any time of the proceedings. 
Lydney i£ Co. v. Bird, 23 Ch. D. 358, R 
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94. In any suit brought by the Company against any member 
Plaint in suits recover any call or other moneys due from 

against members. Bucti member in his character of member it shall 
be sufficient to allege that the defendant is a member of the Com- 
pany and is indebted to the Company in respect of a call made or 
other moneys due vt'hereby a suit has accrued to the Company. 

Alteration oj Forms. 

95. The forms set forth in the second schedule hereto, or 

Forms to be used thereto as circumstances admit, 

shall be used in all matters to which such forms 
refer. 

The G-overnor-General in Council may, from time to time, 
Governor-General ^^^.ke siich alterations in the tables and forms 
in Council may contained in the first schedule hereto, so that he 
a e orms. increase the amount of fees payable to the 

Eegistrar in the said schedule mentioned, and in the forms in the 
second schedule, or make such additions to the last-mentioned 
forms, as he deems requisite. 

Any such table or form, when altered, shall be published in the 
Gazette of India, and, upon such publication being made, such table 
or form shall have the same force as if it -were included in the 
schedule to this Act; but no alteration made by the Governor- 
General in Council in the table marked A contained in the first 
schedule shall affect any Company registered prior to the date of 
such alteration, or repeal, as respects such Company, any portion of 
such table. 

(Note). 

. Corresponding English Law. 

This section corresponds to S. 118, Companies (Consolidation) Act, 1908. S 
■ Arhitrations. 

96. Any Company under this Act may, from time to time, by 
Power for Com- "'writing under its common seal, agree to refer, and 

panics to refer mat- may refer, to arbitration any matter whatsoever 
ters to arbitration. dispute between itself and any other Company 

• or person ; and the Companies, parties to the arbitration, may dele- 
gate to the person or persons, to whom the reference is made, power 
to settle any terms or to deteraiine any matter capable of being 
lawfully settled or determined by the Companies themselves, or by 
the directors or other managing body of such Companies. 
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(Note). 

Sorrespondisig Engiish Daw. 

This section corresponds to S. 119, els. (1) and (2), Companies (Consolidation) 
Act, 1908. ® 

07. The Companies jointly, but not otherwise, from time to 
Power to alter or Writing Tinder their respective common 

revoke agreements seals, may add to, alter, or revoke any agreement 
for reference. reference in accordance wnth this Act thereto- 

fore entered into betiveen the Companies, or any of the terms, 
conditions, or stipulations thereof. 

(Note). 

Comsponding English Law. 

This section corresponds to S. 3, Railway Companies Arbitration Act, 18£9. U 

98. Every reference or agreement in accordance with this Act, 
except so far as it is, from time to time, revoked 
canferStoeffect.^^ iDodified in accordance wnth this Act, shall 
bind the Companies, and may and shall be carried 
into full effect. 


(Note). 

Corresponding English Law. 

This section corresponds to S. 4, Railway Companies Arbitration Act, 1869, ¥ 
Reference to arbi- 99. Where the Companies agree, the refer- 

ence shall be made to a single arbitrator. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 6, Railway Companies Arbitration Act, 1859. W 
100. Except where the Companies agree that 
orSSrSbitratSi! reference shall be made to a single arbitrator, 
the reference shall be made as follows, to wit : — ■ 
where there are two Companies, the reference shall be made to 
two- arbitrators ; 

where there are three or more Companies, the reference shall 
be made to so many arbitrators as there are Companies. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 6, Railway Companies Arbitration Act, 1859. X 

101- Where there are to be two or more arbitrators, every 
Appointment of Company shall by writing under their common 
arbitrators by Com- seal appoint one of the arbitrators, and shall give 
notice in writing thereof to the other Company 
or Companies. , . ,, 
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(Note). 

CoMssponding English Law. 

This section corresponds to S. 7, Bailway Companies Arbitration Act, lSo9. Y 

102. Where there are to be two or more arbitrators, if any of 
Appointment of the Companies fail to appoint an arbitrator within 

arbitrators by Local fourteen days after being thereunto requested 
Government. Writing by the other Company, or by the 

other Companies or any of them, then, on the application of the 
Companies or any of them, the Local Government, instead of the 
Company so failing to appoint an arbitrator, may appoint an 
arbitrator. The arbitrator so appointed shall for the purposes of this 
Act be deemed to be appointed by the Company so failing. 

(Nofee). 

Corresponding English Law. 

This section corresponds to S. 8, Railway Companies Arbitration Act, 1859, % 

103. Where the reference is made to two or more arbitrators, 

tnent of referred to them are deter-- 

arbitrators by com- mined any arbitrator dies, or becomes incapable 
p»mes _ . to supply unfit, or for seven consecutive days fails to act 
as arbitrator, the Company by which he was 
appointed shall by writing under their common seal appoint an 
arbitrator in his place. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 9, Railway Companies Arbitration Act, 1859. A 

104!. Where the Company, by which an arbitrator ought to be 
Appointment of appointed in the place of the arbitrator so 
Gw^nment to^s°up5 deceased, incapable, unfit, or failing to act, fails 
ply vacancies, to make the appointment within fourteen days 

after being thereunto requested in writing by the other Company, 
or by the other Companies or any of them, then, on the application 
of the Companies or any of them, the Local Government may 
appoint an arbitrator. 

The arbitrator so appointed shall for the purposes of this Act 
be deemed to be appointed by the Company so failing. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 10, Railway Companies Arbitration Act, 1859. B 
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Appointment of 
arbitrator not rc-vo- 
cable. 


Appointment of 
umpire by arbitra- 
toris. 


. Appointment of 
umpire by Local 
Government. 


105. Wlien anj’' appointment of an arbitrator is made, the 
Company making the appointment shall have no 
power to revoke the same without the previous 
consent in writing of the other Company or every 
other Company in writing under their common 
seal. 

(Note). 

Gorjc'esponding English Law. 

This section corresponds to S, 11, Eailway Companies Arbitration Act, 1859. G 

106. Where two or more arbitrators are ap- 
pointed they shall, before entering on the business 
of the reference, appoint by writing under their 
hands an impartial and qualified person to be their 
umpire. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 12, Railway Companies Arbitration Act, 1859. D 

107. If the arbitrators do not appoint an umpire within seven 
days after the reference is made to the arbitra- 
tors, then, on the application of the Companies 
or any of them, the Local Government may 

appoint an umpire ; and the umpire so appointed shall for the pur- 
poses of this Act he deemed to be appointed by the arbitrators. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 13, Railway Companies Arbitration Act, 1859. E 

108. Where two or more arbitrators are appointed, if before the 

matters referred to them are determined their 
Appointment of • i . 

umpire by arbitra- umpire dies, or becomes incapable or unfit, or 

tors to supply va- fQj. seven coiisecutive days fails to act as umpire, 
the arbitrators shall by writing under their hands 
appoint an impartial and qualified person to be their umpire in his 
place. 

(Note). 

Corresponding English Law. ■ 

This section corresponds to S, 14, Eailway Companies Arbitration Act, 1859. F 

109. If the arbitrators fail to appoint an umpire .within seven 

' ^ , days after notice in writing to them of the decease, 

umpire by Local incapacity, uofitness, or failure to act of their 
p\*7vacMicT> umpire, then, om the application of the Companies 

or any of them, the Local Government may 
.appoint an umpire. 
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The umpire so appointed shall for the purposes of this Act be 
deemed to be appointed by the arbitrators so failing. 

(Note). 

Gopresponding English Law. 

This section corresponds to S. 15, Railway Companies Arbitration Act, 1S59. G 

110. Every arbitrator appointed in the place of a preceding 

arbitrator, and every umpire appointed in the 
trators and umpires place of a preceding umpire, shall respectively 
pred^essorr^^^” powens and authorities as his res- 

pective predecessor. 

(Note). 

Ooppeaponding English Law. 

This section corresponds to S. 16, Railway Companies Arbitration Act, 1859. H 

111. Where there are two or more arbitrators, if they do not 

within such a time as the Companies agree on, or, 
Reference to um- g^^h agreement, within thirty days next 

after the reference is made to the arbitrators, 
agree on their award thereon, then the matters referred to them, or 
such of' those matters as are not then determined, shall stand 
referred to their umpire. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 17, Railway Companies Arbitration Act, 1859.. I 

112. The arbitrator, and the arbitrators and the umpire, 

respectively, may call for the production of any 

Power for arbitra- documents or evidence in the possession or 
tors, etc., to call for , 

books, etc., and ex- power of the Companies respectively, or which 

oath ^ witnesses on respectively can produce ; and which the 

arbitrator, or the arbitrators of the umpire shall 
think necessary for determining the matters referred, and may 
examine the witnesses of the Companies respectively on oath. 

(Note). 

Coppesponding English Law. 

This section corresponds to S. 18, Railway Companies Arbitration Act, 1859. J 


113. Except where and as the Companies otherwise agree, the 
arbitrator, and the arbitrators and the umpire, 
respectively, may proceed in the business of the 
reference in such manner as he and they res- 
pectively shall think fit. 


Procedure 

arbitration. 
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(Note). 

Corresponding Eaglish La'S?. 

This section corresponds to S. 19, Railway Companies Arbitration Act, 1859. K 

Hi. The arbitrator, and the arbitrators and the umpire, res- 
pectively, may proceed in the absence of ail or any 
Arbitration may of the Companies in every case in which, after 
S'companie^^^”^^ giving notice in that behalf to the Companies 
respectively, the arbitrator, or the arbitrators or 
the umpire, shall think fit so to proceed. 

(Note). 

Gorrespoading English Law. 

This section corresponds to S- 20, Railway Companies Arbitration Act, 1859. L 

113. The arbitrator, and the arbitrators and the umpire, res- 
pectively, may, if he and they respectively think 
may's make several awards, each on part of the 

matters referred, instead of one award on all 
the matters referred. 


Every such award on part of the matters shall, for such time 
as shall be stated in the award, the same being such as shall have 
been specified in the agreement for arbitration, or, in the event of 
no time having been so specified, for any time which the arbitrator 
may be legally entitled to fix, be binding as to all the matters to 
which it extends, and as if the matters awarded on were all the 
matters referred, and that notwithstanding the other matters or any 
of them be not then or thereafter awarded on. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 21, Railway Companies Arbitration Act, 1859. M 

116. The award of the arbitrator, or of the arbitrators or of 
the umpire, if made in writing under his or their 
^ Awards made in respective hand or hands, and ready to be deli- 
aii parties. vered to the Companies within such a time as 

the Companies agree on, or, failing such agree- 
ment, within thirty days next after the matters in difference are 
referred to (as the case may be) the arbitrator, or the arbitrators 
or the umpire, shall be binding and conclusive on all the Companies. 

(Note). 

Corresponding English Law. 

This section corresponds to S, 22, Railway Companies Arbitration Act, 1859, 
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117. Provided always that (except where and as the Com- 
panies otherwise agree) the umpire, from time to 
writing under his hand, may extend the 
makiug faE award. period within which his award is to be made. If 
it be made and ready to be delivered within the 
extended time, it shall be as valid and effectual as it made within the 
prescribed period. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 23, Railway Compiijics Arbitration Act, 1859.0 

Awards not to be award made on any arbitration in 

set aside for inform- accordance with this Act shall be set aside for any 
ality. . 

irregularity or informality. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 24, Railway Companies Arbitration Act, 1859. P 

119. Except only so far as the Companies bound by any award 
in accordance with this Act from time to time other- 
obeyld!^'* wise agree, all things by every aw'ard in accord- 

ance with this Act lawfully required to be done, 
omitted or suffered shall be done, omitted or suffered accordingly. 


(Note). 

Corresponding English Law. 

This section corresponds to S. 25, Railway Companies Arbitration Act, 1859. Q 

120, Full effect shall be given by the Courts according to their 

respective jurisdictions, and by the Companies 
Agreements, arbi- respectively and otherwise, to all agreements, 
t^haveeffeet!^''^^^^^ references, arbitrations and awards in accordance 
with this Act; and the performance or observance 
thereof may, where the Courts think fit, be compelled by any pro- 
cess against the Companies respectively or their respective property 
that the Courts or any Judge thereof shall direct, and w-herc re- 
quisite frame, for the purpose. 

(Note). 

Corresponding English Law, 

This section corresponds to S, 26, Railway Companies Arbitration Act, 1859. R 

121. Except where and as the Companies otherwise agree, the 
costs of and attending the arbitration and the 
award shall be in the discretion of the arbitrator, 


Costs of arbitra- 
tion and award. 


and the arbitrators and the umpire, respectively. 
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(Note). 

Corresponding English Law. 

This section corresponds to S. *27, Railway Companies Arbitration Act, 1859. S 

122. Except wiiere and as the Companies otherwise agree, 

and if and so far as the award does not otherwise 
" ’ determine, the costs of and attending the arbitra- 

tion and the award shall be borne and paid by the Companies in 
equal shares, and in other respects the Companies shall bear their 
own respective costs. 

(Note). 

Corresponding English Law. 

This section, corresponds to S. 28, Railway Companies Arbitration Act, 1859. T 

123. On the application of any party interested, the submission 

to any such arbitration may be filed in the High 

Submission t o Court, and an order of reference may be made 

arbitratmn to be -fcjiereon, with any directions the Court thinks fit ; 
filed in Court. ’ . 

and the provisions of the Code of Civil Procedure 
shall, so far as the same are applicable, apply to every such order 
and to all proceedings thereunder. 

(Note). 

Corresponding English Law. 

This section]corresponds to S. 29, Railway Companies Arbitration Act, 1859.11 

PAET IV. 

Winding-up op Companies and Assooiations under this Act i* 


'.Prelimmanj. 

124. The term “contributory” shall mean every person liable 
to contribute to the assets of a Company under 
butOTy!”^°^ contri- in the event of the same being wound 

up 2 ; it shall also, in all proceedings for deter- 
mining the persons who are to be deemed contributories, and in 
all proceedings prior to the final determination of such persons, 
include any person alleged to be a contributory 
(Notes). 

/._»< Wmdiag-up this Act. ” 

(1) Modes of winding-ap. 

A company may be wound up in one of the three following ways : — 

, (i) by the Court, or (ii) : voluntarily, or (iii) subject to the supervision 

of the Court. 

N.B. — A voluntary winding-up of a Company is no bar to a winding-up by 
Court. The Court may on the petition of a creditor of the Company 
order a windiug-up, if it is of opinion that the rights of such credit- 
or wnll be prejudiced .by a voluntary winding up. See 1S9. infra. 


it 

I 





4 
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l>—-**Wiading-ttp.... this Act*’— {Continued). 

(i3) Ijicorporated Company— How extingaisbed. 

Au incorporated Oompany cannot come to an end except by means of a 
winding-up. See Princess o/ He«ss v. JSos, L.R. 5 H.L. 17(5. Y 

(8) Corporation cannot be made bankrupt. 

No insoh’ency petition shall be presented against any Corporation or against 
any association or Company registered under any enactment for the 
time being in force. See S. 107, Presidency Towns Insolvency Ad- 
{III of 1909). W 

WHAT COMPANIES BMY BE WUUND-UP. 

(1) Registered Companies. 

(а) (j) Companies registered under this Act, including those registered under 

partVII, m/ra. Sec S. 240, m/m. X 

(ii) Companies formed and registered under Act XIX of 1857 and Act VII 

1860 or either of them. (S. 221, Y 

(iii) Companies registered but not formed under the said Acts or either of 

them. (S. 222.) Z 

(б) Companies registered under the earlier Acts may, without being registered 

under this Act, be wound-up compulsorily or voluntarily or subject 
to the supervision of the Court like Companies registered under this 
Act. Ss. 221 and 222. See, also, London India Rubber Co., 1 Ch, 329. A 

(c) A Company duly registered, though formed for an illegal object, can be 

wound-up. Re Padstoio Total Loss Assn per Brett, L.J. 2 O.E. at 
p. 147 ; Cf. TJmaites v. CotiUhwaiie, (1896) 1 Ch. 496. B 

(d) So also can a partnership illegally registered under part VII, infra. Re 

Newman, (1895) 1 Ch. 685. C 

(e) A registered Company whose articles provide for the transfer of its shares 

by delivery, may be wound up. Such a Company is not illegal though 
the provision as to the transfer of shares by delivery is illegal. 
General Co. for Promotion of Land Credit, 5 Oh. 303 ; affirmed H.L. 
Sub nom Rems v. Bos, L.R. 5 H.L. 176 ; Littlehamptorv Steamship 
Co., 34Beav. 256=2 D.J. and S. 521. © 

Qmere : — Whether a Company though registered can bo wound-up, if its 
memorandum is signed by less than seven persons. See National 
Debenture Corp., (1891) 2 Ch. 505, distinguishing Oakes v. Turquand, 
L.R. 2 H.L. 854. E 

N.B. — Under the present English Law, however, such a Company may be 
wound-up. For, under S. 17 of the English Companies (Consolida- 
tion) Act of 1908, the certificate of incorporation is conclusive evi- 
dence that all the requirements of the Act not only in respect of 
registration but also in respect of matters precedent and incidental 
thereto have been complied with, and that the association is a com- 
pany authorized to be registered and duly registered under the Act. 
But see the corresponding section of the Indian Act, S. 41, sztpm. F 

(2) Unregistered Companies. 

Unregistered Companies coming under S, 243. infra, may be wound up. 



i570 Act ¥i of 1882 (the inihak companies act). CS. 121 

t.— ** Winding-up this Act ”~{Ooncluded}. 

E-ut, buch Companies, cannot be wound-up voluntarily or subject to the 
supervision of the Court. They can be wound up only by an order 
of the Court or in an action. See S. 243 <2), hifra ; also lie Lead 
CaJiipnn}/ s Workman’s Funds Society, (1904) 2 Oh. 196. G 

K.B. — The expression “ more than seven members” in S. 243, means more than 
seven members at the date of the petition. BoltcmBeneflt Loan Society, 
12 C.r. 679 ; see, also, Be Bowling and Welby, (1895) 1 Oh. 663. 

N.B.— Tf the members are less than seven the Company can be wound up onl 
in an action. Bolton Benefit Loan Society, .12 G.B. Q79. 

(3) Foreign Companies. 

{a) A foreign Company may be wound up in this country, provided it has a 
branch or office, assets and creditors here. The fact that all the 
operations of the Company are outside this country is no bar to the 
jurisdiction to wind-up. Commercial Bank, 6 Eq. 617 ; Mathesore 
Brothers Limited, 27 Ch.D. 225 ; Commercial Bank of South Aus- 
tralia, 33 C.D. 174 : Federal Bank of South A^istralia, 62 L.J. Ch. 
561 ; Queensland National Bank (1883) W.N. 128 ; Mercantile Bank 
of Australia, (1892) 2 Oh. 204 ; Madrid and Valentia Bailway Co., 8 
D.D. and Bm. 127=2 Mac, and G. 169 ; Jams Couklin Mortgage 
Go., 11 T.L.jR. 373; Be Faccage Parisien 34 L.J. (Oh.) 140=13 W.B. 
214, 330=L,T. 600, 556 = 11 Jur. N.S. 121 ; Peruvian BailwaysOo., 
2 Ch. 617 ; Tumacacori Mining Co., 17 Eq. 534. H 

{b) Hor is the Court’s jurisdiction affected by the existence of a winding-up 
order made by a foreign Court whether such order was made before 
or after the presentation of the petition in this country. Matheson 
Brothers Limited, 27 Ch. D. 225, Commercial Bank of South Australia, 
33 0. D. 174. I 

(c) But the winding-up in this country should be only ancillary to that in the 

country of the Company’s domicile. Commercial Bank of South 
Australia, dBC.B. m. J 

(d) In the matter of winding a foreign Company, the Court exercises a judicial 

discretion, and will not make an order, unless it is shown that there 
exist in this country means of doing substantial justice. Union Bank 
o/ Cafciitfa, 3 De. G. and Sm. 253. K 

2.—** The term ‘ contributory *... .wound- up. ” 

(1) Corresponding English Law. 

This section corresponds to S. 124 of the English Companies (Consolidation), 
Act of 1908. 

K.B. — The aectiou must be read with S. 61, supra, which decribos the persons 
who .are liable to contribute to the assets of a Company in the event 
of its being wound-up, Anglesea Colliery Company, 1 Gh. btn, 
559 ; National Savings Bank Association, 1 Ch. 547, ,551. L 

(2j Fully paid share-holders-— Whether contributories. 

(a) Though the holder of fully paid shares iu a limited Comi>any, is not liable 
for calls, be is a contributory, and is entitled to be placed on the list 
of contributories, in order to share the surplus assets, if any. Anglesca 
Colliery Co., 1 Ch, 655=2 Eq. 379; Hodges' Distillery Go., Tj.P. 
Maude, 6 Ch, 51. M 
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2, — “The term * contributory * — wound-up ”—{Concindcd}. 

(b) But, he cannot be placed on the list without his consent even though he 

is indebted to the Company. The Court eaiuiot piace him on the 
list merely to enforce the payment of his deijt under S. 160, infra. 
If he does not like to be placed on the list, the debt can be recovered 
only in an action, Marlborauffh Club Co., 5 Eq. RC6 ; LeifchihV.^ 
case, 1 'Eq. 2Bl •, BndeieH' Distiller}) Co.,E.P. Maude, 0 Ch. 51. N 

(c) A fully paid share-holder may present a petition for winding-up. iSatumal 

Savings Banli Associatimi, 1 Ch. Ml , 0 

(3) Scrip-holdep. 

(а) The holder of a scrip certificate who is entitled to become a share-holder 

in respect of the shares therein mentioned, and in the meantime to 
receive dividends is a contributory, if he admits himself to bo a 
contributory, and undertakes to do all acts necessary to become a 
share-holder. Littlehavipton Steaynship Co., 2 D. and S, 671 ; Ex. 
P. Capper 3 De. G. and S. 1 ; Wexford, etc, li}/. Co., 3 De. G. and 
S. 116. ' P 

Qacere, — Whether the scrip-holder would be a contributory if he does not 
admit himself to be a contributory, {Ibid.) Q 

(б) A person who applied for 100 shares but who was allotted only 10 shares 

and was given a scrip certificate for 90 shares was held to be a contri- 
butory only in respect of 10 shares. Ormerod's case, 5 Eq. 110, cited 
in Buckley, 9th Ed,, p. 29*2. R 

(4) Past members. 

The Court may pass a winding-up order on the petition of persons who have 
transferred their shares and who allege themselves to be contribu- 
tories, though as between themselves and other proprietors they are 
under the terms of a deed of settlement discharged from liability. 
Time Fire Oo., 3 Beav. 596. S 

N.B. — Such members are contributories, for, their liability is not discharged as 
against creditors. Buckley, 9th Ed., p. 291. 

3.— “It shall also — alleged to be a contributory. “ 

WInding-up petition by alleged contributory. 

The Court will not generally entertain an application for, winding-up, by an 
alleged contributory unless he will admit himself to be a contributory. 
Be Continental Bank Corporation Be London and Madiferrrnean 
Bank, 15 W.R. 548 = 16 L.T. 112 = (1S67), W-N. 114, ITS. T 

125. The liability of any person to contribute to the assets of a 
Company under this Act in the event of the same 
wound up shall be deemed to create a 
debt 1 accruing due from such person at the time 
when his liability commenced, but payable at the time or respective 
times when calls are made as hereinafter mentioned for enforcing 
such liability, and it shall be lawfnl, in the case of the insolvency 
of any contributory, to prove against his estate the estimated value 
of his liability to futwo calls, as well, as calls already made 
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No claim founded on the liability of a contributory shall be 
cognizable by any Court of Small Causes situate outside the towns 
of Calcutta, Madras, and Bombay. 

(Notes). 

General. 

Corresponding English Law. 

The first para of this section corresponds to Ss. 125 and 127 (2) of the English 
Companies (Consolidation) Act of 1908. U 

S. 125 of the English Act contains the words “in England and Ireland of the 
nature of special duty ” between the words “ debt ” and “accruing 
due.” 

L—“Theliabmty....adebt.” 

(1) Contributories' liability binds the heirs. 

(a) The liability to contribute in a winding-up binds the heirs as much as the 

liability to pay calls made by the directors of a going Company. The 
same legal obligation binds both members and contributories. Buck 
V. JRobsoji, 10 Eq, 629. See, also, Ss. 11 and 39, SMpm, and S. 126, 
infra. Y 

(b) The provisions of this section are applicable to the winding-up of an unregis- 

tered Company under Part YIII, infra, and the liquidator of such a 
Compan}'^ is entitled to prove against the estate of a deceased contri- 
butory for the estimated value of future calls though no call has been 
made in the winding-up, and to have a proportionate share of the fund 
meet such claims. Ih re Miiggeridge Muggeridge, v. Sharpe, 10 Eq. 
443. ' W 

(2) Contributory’s liability— When commences. 

The liability under the section commences on the data when the contributory 
entered into the contract under which he became a member. Ex. P 
Camoell, 4 De.G.J. and S. 539 = 33 Ii.J. (Bk.) 26 ; Ex. P. Mackenzie, 
7 Eq. 240 ; Williams v. Harding, L.B. 1 H.L. 929 ; Faure Electric 
Accumulator Co. v, Phillipart, 58 L.T. 525 ; Ex.P. Hatcher, , 12 C.D, 
284 ; Buck v. Bobson, 10 Eq. 629; Whitehotise & Co., 9 C.D. 
695. X 

(3) Liability, contingent until call is made. 

(a) Though the liability of a contributory creates a debt even before a call is 
made, it is a debt which does not accrue due until a call is made. 
Till then the liability is only contingent. SeeE.P. Canwell, 4 D.J. 
and 8,539 = 33 L.J. (Bk.)26; Williams v. Harding, L.R.lK.h, 9 
(29); West of England Bank, E,P. Hatcher. I'i Ch. D. 284. Inre 
Muggeridge Muggeridgev. Sharpe, IQ Eci. iMi. Y 

(5) Hence, the Company cannot claim to set off a debt due by it to a member 
against the liability of that member in respect of future calls. Grissel's 
case, 1 Ch. 528. See, also, Eoj.P. .Browi, 12 C.D. 823. Z 

(4) Call when due. 

A call is owing from the day on which it is made although it is payable on a 
subsequent day. Be China Steamship Co., Dawes' case, (1869) 38 L.J. 
Oh. 612. A 

(5) Interest on calls. 

The Court may allow interest on calls in a winding-up. But, the provisions in 
the articles as to interest on calls do not necessarily apply to calls in 
winding-up, Qee Welsh Flannel Qo„ 20 Eq.360. B 
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2.—‘* It shall be lawful, . . , already made , ' ' 

(1) Insolvency of contributory. 

This section and S. 127, infra, relate to cases where a contribuior)j becomes 
an insolvent, i,e., to cases whore a member becomes an insolvent 
after the commencement of winding-up, and not to cases where insol- 
vency inecedes winding-up. financial Cor ywhatcrence, Tj.'S,. i Q. 
P. 730 ; Jfasfie’s case, 7 Eq. 3 = 4 Ch. 274. G 

(2) Insolvency of member before winding-np. 

(rt) If a share-holder becomes an insolvent before winding-np, the Official 
Assignee may disclaim the shares ; such disclaimer operates to deter- 
mine the rights and liabilities of the insolvent in respect of the 
shares ; the Company shall thereupon be deemed to be a creditor of 
the insolvent to the amount of the injury caused by disclaimer, and 
may prove the same as a debt under the insolvency. See Ss. 62 and 66, 
Presidency Towns Insolvency Act (III of 1909). See, also, Be Eallett, 
(1894) W.N. 156. D 

(b) If the Company is subsequently wound up, neither the insolvent nor the 

Official Assignee can he placed on the A list or B list of contribu- 
tories. Ex. P. Budden and Roberts, 12 C. I). 288, Sec, also, Emden's 
Winding-up of Companies, 8th Ed., p- 206. E 

(c) If the Assignee do not disclaim, the Company can prove for calls made as 

also for the estimated value of future calls. Be West Coast Gold 
Fields, (1906) 1 Ch. 1. . F 

(d) On payment of dividends the shares do not become full paid, for the pur- 

pose of the distribution of surplus assets of the Company, Be West 
Coast Gold Fields, (1906) 1 Gh. 1. 

N.B. — As to debts provable in insolvency which include contingent liabilities. 

See S. 46 of the Presidency Insolvency Act (III of 1909). 

N.B, — When a contributory becomes an insolvent, he becomes .an utter stranger 
to the Company, and no order in the winding-up proceedings can be 
made on his application. Gr 

(3) Insolvency after winding up. 

(a) If a share-holder becomes an insolvent after winding-up, the Assignee can 

disclaim, in which case the liquidator may prove for the injury. Be 
Balleit, (1894) W.N. im\ Mitchell's case, 5 Gh. 400. H 

(b) If the Official Assignee do not disclaim, the liquidator can prove for all 

calls made as well as for the estimated value of future calls. {Ibid,) 
N.B. — The name of a contributory is nob removed from the list, though he may 
become an insolvent. Be Cape Breton Co,, 19 Q.D, 77. I 

(c) If the Company having the right of proof neglects to avail itseff of the right, 

and the insolvent is discharged, he cannot afterwards be placed in the 
list. Mercantile Mnlual Marine Associafioji, 25 C.D, 415 and other 
cases, cited in Emden’s Winding-up of Companies, 8th Ed.,p, 207. J 

(d) In the same way, a transferor who neglects to prove the right, of indemnity 

may lose it, by the discharge of the bankrupt. Hardy v. Father gill, 
13 A.O. 361. K 


35 



2.74: Act ¥I of 1882 (this. INMAIJ companies act). [S. 126 

128 . If any contribatory dies either before or after he has been 
placed on the list of Gontribntories hereinafter 
mentioned, his personal representatives, heirs, 
and devisees shall be liable in due course of 
administration to contribute to the assets of the Company in dis- 
charge of the liability of such deceased contributory i ; and such 
persona] representatives, heirs and devisees shall be deemed to be 
contributories accordingly. • 

(Notes). 

(ienera!. 

Corresponding English Law, 

This Hection corre.sponds sixb-sec. 1 o£ S. 126 of the English Companies (Consolid- 
ation) Act of 1908, which contains two more sub-sections which run 
thus ; — (2) Where the personal representatives are placed on the list 
of contributories the heirs or devisees need not be added, but, except 
in the case of heirs or devisees of any such real estate in England, 
they may be added as and when the Court thinks fit. If the personal 
representatives make default in paying any money ordered to be paid 
by them, proceedings may be taken for administering the per- 
sonal and real estates of the deceased contributory or either of them 
and of compelling payment thereout of the money due. h 

His personal representatives — contributory . " 

(1) Deceased member’s estate — Liability for calls. 

(a) The estate of a deceased share-holder is liable to the same extent as he him- 
self would have been. His death in no way alters the liability for 
calls, nor disentitles the estate for dividends payable on the shares. 
Baird's ease, 5 Cb. 725. H 

(5) A deceased member remains a member so long as his name remains on the 
register without notice to the company of his death. Neio Zealand Co. 
V. Peacock, (1894) 1 Q.B. 622. H 

(c) The liability can, so long as the shares are standing in the name of the 
deceased member or his representative, in his representative capacity, 
be enforced against his moveable property and immoveable property 
in the hands of devisee. Turqtmnd v. Kirbij, 4 Eq. T23 ; Hamer's 
case, 2 D.M. and G. 366. 0 

{d) Whether the share-holder die after the commencement of winding-up, and 
before or after he has been placed on the list of contributories, or 
whether he have died many years before the winding-up, but his 
share.s have not been either personally accepted or otherwise disposed 
of by hi.s executors, the liability of his estate is the same, and is that 

which would have been the liability of the share-holder if living. 
Buckley, 9th Ed., p. 294.. 

U.B. — But neither a deceased share-holder nor his personal representative will 
•count as a member for purposes of determining the number of mem- 
bers. WetoEeatond Oo. V. Peocoefe, (1894) 1 Q.B, 622. P 
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S. 126] Act YI of 1882 {the ihdiah companies act). 

I. — •“ Ws persona/ represent&tives. • . .contributory '‘^—{Coniinued). 

N.B. — Thus, if for winding-up an unregistered Company under S, 2 *3 it becomes 
necessary to determine whether it consists of more thair seven mem- 
bers, neither the estate of a deceased member nor his personal repre- 
sentative will he regarded as a member. Neii: Zealand Co. v. Peacock, 
(1894) 1 Q.B. 622. 

(e) Under S. 144 (9), the Official Liquidator can take out. if necessary, in his 
official name, letters of administration to the estate of a deceased 
contributory. P-1 

(/) Though the liability of a share- holder’s estate, is, under the Act only a con- 
tingent liability, the liquidator may claim to have a sura set apart to 
answer future calls. In re Mugcjeridqe, Mugiferidijc v. Shar}), 10 Kq. 

■ ■ 443. ■ ' ' Q 

(2) Liability as taetween the estate and a legatee. 

In the absence of any direction in the will, w’here there is a specific bequest of 
stock in a joint stock Company, if any call or other payment is due 
from the testator at the time of his death in respect of such stock, 
.such call or payment shall, as between the testator’s e.stata and the 
legatee, be borne by such estate ; but if any call or other payment 
shall, after the testator’s death, become due^in re.spect of such stock, 
the same shail, as between the testator’s estate and the legatee, be 
borne by bequest. S. 157, Indian Succession Act (X of 1865). R 

(3) Liability of personal representatives. 

(a) The personal representatives of a deceased share-holder are not, so long as 
they have not personally accepted, transferred or disposed of the 
shares, personally liable for calls, hut they are liable only in their 
representative capacity. See New Zealand Co. v. Peacoak (1894), 1 
Q.B. 622 ; Buchan' & case, 4 A.O. 549 ; Taylor v. Taylor, 10 Eq. 477. S 
(d) An executor is not liable for a devastavit for paying debts, before a call is 
made or before claim is made by the liquidator for the amount of the 
estimated liability in respect of future calls. See Lady Bolt's case, 
(Ear. Arb.) L.T. 106. T 

(c) A balance order against the legal personal representatives is not such a 
' judgment as would give the liquidator priority over the other credit- 
ors. . Lite-rnational Marine Co. V. Halves, ^9 Qh.Div. Odi. tf 

{d) But if an executor proceeds to distribute the estate among the benefi- 
ciaries, without providing for liability on shares held by the deceased 
in the Company, he may become personally liable. Taylor v. Taylor, 
10 Eq. 477. ' ■ “ ' ¥ 

N.B. — An executor is not bound to pay or deliver any legacy until the expiration 
of one year from the testator’s death. S. 117, Probate and Adminis- 
tration Act (V of 1881) and S, 297, Indian Succession Act (X of 1865). 

N.B. — Xor is he bound to pay any legacy without a sufficient indemnity to 
meet contingent: liabilities whenever they may become due. S. 2SC, 
Indian Succession Act {X of 1865). 

(44 Executor's right to indemnity on payment of calls. 

. (a) If, an executor has paid bequests without providing for payment of fixture 
calls, ’and has in^consequenqe been obliged, to pay for calls out of his 
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personal representatives^*. * contributory ” — [Concluded). 
own money be is entitled to indemnity, and can call upon the legatees 
to refund the sums paid by bira. Jervis v. Wolferston, 18 Eq. 18; 
Whittaker v. Kershmc, tiC.Ii. diO. ® 

[b] When the executor has paid away the assets in legacies, and he is after- 

wards obliged to discharge a debt of which he had no previous notice, 
he is entitled to call upon each legatee to refund in proportion. S. 138, 
Probate and Administration Act (V of 1881), and S. 319, Indian 
Succession Act (X of 1865). X 

(c) ^Vhere shares specifically bequeathed, have been transferred under the 

order of the Court in an administration suit, the executor is not 
entitled to any indemnity against liability in respect of those shares. 
The order of the Court is itself a sufficient indemnity to him. 
Addams v. Ferick, 26 Beav. 334 ; Be King, (1907) 1 Ch. 72 ; Be 
Mson, (1904) 1 Oh. 638. Y 

(6) Death of a Joint shareholder— Sarvivorship. 

Two or more persons registered as joint share-holders are joint tenants so far as 
the legal interest is concerned. In the absence of anything to the 
contrary in 'the articles, the covenant into which they are, by virtue 
of S. 41, to be deemed to have entered will be taken to be a joint, and 
not a joint and several covenant. Upon the death of one, his liability 
will cease. See Hill’s case, 20 Eq. 585 ; also Buckley, 9th Ed., 
p. 295. Z 

127. If any contributory becomes insolvent, either before or 

after he has been placed on the list of contribn- 

Contributories inj_>i- • -ihit , 

case of insolvency. tones, his assignees shall be deemed to represent 

such insolvent for all the purposes of the winding- 
up, and shall be deemed to be contributories i accordingly, and may 
be called upon to admit to proof against the estate of such insolvent, 
or otherwise to allow, to be paid out of his assets in due course of 
law, any moneys due from such insolvent in respect of his liability 
to contribute to the assets of the Company being wound up. 

(Notes). 

General. 

Corresponding English Law. 

This section corre.sponds to sub-sec, 1 of S. 127 of the English Companies 
(Consolidation) Act of 1908. 

!.—** His assignees.... contributories.” 

Insolvent— Contributory, a stranger to the Company. 

Where a contributory becomes insolvent his name is not removed from the 
list. But, his assignee represents him for all purposes, and is to be 
deemed a contributory; the insolvent becomes a stranger to the 
Company, and the Court cannot entertain an application by him in 
the winding-up. Cape Breton Oo., 19 Oh. Diy. 77, B 
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Winding-u^ by Court. 

128. A Company under this Act may he 
wound up by the Court as hereinafter defined 
under the following circumstances {that is to 
say) 

{n) whenever the Company has passed a special resolution 
requiring the Company to be wound up by the Court i ; 
(&) w'henever the Company does not commence its business 
within a year from its incorporation or suspends its 
business for the space of a whole year 2 j 
(c) whenever the members are reduced in number to less 
than seven 3 ; 

{d) whenever the Company is unable to pay its debts ; 

(<?) whenever for any other reason of a like nature the Court 
is of 0 ])inion that it is just and equitable that the Com- 
pany should be wound up 
(Notes). 

General. 

Corresponding English Law. 

This section corresponds fco S. 129 of the English Companies (Consolidation) 
Act of 1909. But the Indian Act does not contain any provision 
similar to cl. (ii) of the section of the English Act which says that a 
Company may be wound up by the Court if default is made in filing 
the statutory report or in holding the statutory meeting.” Again, 
cl. (vi) of the section of the English Act which corresponds to cl. (e) of 
the present section does not contain the words “ for any other reason 
of a like nature.” C 

I,— “ Whenever — wound up by the Court.” 

Winding-up in pursuance of a special resolution. 

A Company may be wound up for any cause whatever if a sufiicient number 
of members pass a special resolution that it shall be wound up. 
Topham, 2nd Ed., p. 208. D 

2, — “Whenever — a whole year.” 

(1) Order under cl. (h) when may be passed. 

{a) The power of the Court to wind up a Company on the ground that it has 
not commenced business within a year from its incorporation or has 
suspended its business for the space of a whole year, is discretionary, 
and will not be exercised unless there is a fair indication that there is 
no intention of carrying on. or continuing the business. See Metro- 
' politan Railway Warehousing Co., iVillr=Vi L.T. 108. See, 

also, Buckley, 9th Ed., p. 303 ; Topham, 2ad Ed., p. 208. E 

(6) The Court will ref use to make an order if satisfactory reasons are given 
for the delay or suspension, and there is a hona fide intention to 
carry on the business. Metropolitan Bailway WarehousmgCo-, 16 W. 
E. 1121 ==17 L.T. 108 ; Be Capital Fire Insurance (1882) 21 Ch. D. 
209 •, Middlesborough Asmhbly Booms Co., 14 Ch. Div. 104 ; Peters- 
67i9-p <?as Co., (1894)W.N. 196. F 


Circumstances 
under which Com- 
pany may be wound 
up fay Court. 
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2. — “ Whenever- ‘ whole year^’ — (Continued), 

(c) Thus, an order was refused in the case of a Company which was formed to 
carry on bu.sine.ss in England and Prance, where it appeared that the 
Company had actually commenced a considerable business in Prance 
within the year and intended to commence business in England as 
soon as sufiicLent capital should be subscribed. Be Capital Insurance, 
(1882) 21 Oh. D. m 

N.B. — A Company formed to carry on business,, e.g. , to work a tramway, in a 
foreign country cannot be deemed not to be carrying on business 
simply because it is not working a tramway in this country. See Per 
Ohiity, J, in Capital Fire Imurance Assurance, 21 C.D, 209. G 

(d) But, an order will be made if the Court is satisfied that the business has 

never been and will never be commenced, though the Company has 
received no money and has no debts. Tmnacacori Mining Co., 17 Eq. 
534; Onemento. Oo., (1908) W.N. 257. H 

(e) If the majority of share-holders unreasonably refuse to pass resolutions for 
the voluntary winding-up of a Company that has never and will never 
carry on business, the Court will order a winding-up, on the petition 
of a share-holder. Tumacacori Mining Oo., 17 Eq. 634 ; Gaernentium 
Co., <190S) W.N. 257. 

N.B. — (i) But, in Neio Gas Generator Co., 4 Ch. D. 874, Bacon, Y. 0. refused to 
follow the .authority of Tumacacori Co., 17 Eq. 634, and declined to 
make an order on the petition presented by the legal personal repre- 
sentative of a decea.sed subscriber of the memorandum, on the ground 
that no debt was shown to exist. 

N.B. — (ii) The fact that an incorporated Company cannot be extinguished except 
by means of a winding-up, should be brone in mind in considering a 
share-holder’s right to an order. See Princess of Reus v. Bos, L.R. 5 
H.L. 176. See Buckley, 9th Ed., p. (2) I 

(2) Abandonment of business— Test of. 

In cases under this hand the question is whether the Company has abandoned 
the purpose for which it was formed, and the Court must see whether 
the Company is in any way carrying into effect the objects stated in 
the memorandum, and be satisfied that there is an intention to abandon 
the business, or inability to carry it on. Tomlin Patent Horse Shoe 
Co., 55 L.T. 314, cifed in Emden’s Winding up of Companies, Sth 
Ed„ p. 19, J 

(3) Order before expiration of one year— When justified. 

(a) A winding-up order may be passed even before the expiration of the year of 
the case comes under any other clause of the section. See London arul 
County Coal Co., 3 Eq. 355 ; Langham Skating Rink Go., 5 Gh. D. 

German Date Coffee Co., no Gh. Diy, 1G9, K 

ib) But the Court will not in the absence of exceptional grounds interfere 
before the year has expired. Hop and Malt Exchange Go., (1S6G) W. 
22% •, Langhaitn Skating Eink Go., b Ch.iyvj. GGG, L 

(4) Abandonment of one of several businesBes. 

A Company formed to carry on several businesses will not be wound up if it ceas- 
es to carry on . one of such businesses, unless the business abandoned 
is the main object of the Company, See Norwegian Titanic Iron On,, 
36 Beav. 223; Per ; Ee (1900),. 2 Ch. G54; Patent Bread, etc. Co., 
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2.— Whenever,. a whole year ” — iC>^nduded), 

14 L.T. 582 = 14 W.E. 787 ; Lanr/harn Skaiing Rink Co., 5 Ch. Div. 
660 ; New Gas Vo., 36 L.T. 364 == 37 L.T. Ill = 5 Gh. Div. 703. See, 
also, Thellusson v. Valentia, (1907) ‘2 Cli. 1. M 

(5) Amalgamation whether a ground for winding up. 

A Company cannot be wound up by the Court on the ground that it has 
amalgamated with another Company and ceased to carry on business 
separately. National Fitiancial CorpomiioK, (1860) W.N. 243 = 14 W. 
R. 907 = 14 L.T. 749. See, also, A;i|yio Aiisindian, etc. Life Assurance 
Co., 1 Dr. and Sm. 113. R 

2 . — “ Whenever to less than seven. ” 

N,B. — There is no reported ease in which a winding-up has been ordered simply 
on the ground that the members arc reduced to less than seven. See 
Emden’s Winding up of Companies, 8th Ed., p. 20. H-1 

(1) Company with a few members— -Winding-up of. 

(a) A Company with a small number of share-holders may be ordered to bo 
wound up. West Surrey Tanning Co., 2 Eq. 737; London and County 
Coal Co., 3 Eq. 355 ; Sande7-son's Patents Associnimi, 12 Eq. 188 ; 
Cf. Tiimacam-i Mining Co., 17 Eq. 534. 0 

{b) “ The section enables an order when the share-holder.s arc less than seven, 
so that an order cannot be improper when the number is seven or 
more.” Buckley, 9th Ed., p. 304. P 

(cj But, the Court would not, iu the absence of special circumstances, be 
inclined to apply the e.vpeasive machinery of a winding-up order to a 
Company with very few share-holders. The Court will leave it to the 
Company to wind up voluntarily. See Natal, etc. Co., 1 H. & M. 
639; Sea a7ii2 River Marme Lisurance Co,, 2 "Eq. 545; New Gas 
Ge7xerator, 4 Oh. D. 874 ; Secus Sa7iderso7i^s Paie7its, 12 Eq. 188. 
(Malins, V.O.). . Q 

id) A compulsory order in the case of a Company with a few members is 
justified only when there is a suspicion of fraud, which may be detected 
by a winding-up. Neto Gas Ge7ierator Co., i Ch. L. 81L R 

(e) Thus, an order was refused where there were no debts, and only nine 
members, and no difficulty in the way of voluntary winding-up. 
WatoZ, efc., Co., 1 H. & M. 639. S 

(/} So, also, in a case where there were no debts and there were only seven 
members. Sea and Marine hisimmce Co,, 2 Eq. 545 ; Nev) Gas 
Geiierator, 4 G.D. 874. ' T 

(g) Winding-up was ordered in the following cases : — 

(1) Where there were ten share-holders, but there were matters requiring 

investigation and the preponderating influence of one share holder. 
West Sur7-ey Tan7iing Co., 2Eq. 737. U 

(2) Where there were seven members and gross fraud disclosed. London and 

Coimf/y Coai Co,, 3 Eq. 355. ¥ 

(3) The existence of only seven or very few niombens was hold no answer to a 

creditor’s petition. Lacey dl Co., 46 L.J. Gh. 660 ; .-Inf/fo Mexica7i 
Co., (1875} W.hT. 168. 

N.B.— Emden says "It may be doubted whether any difficulty would be raised 
now-a-days.” See Emden’s Winding up of Companies, 8th Ed., p. 20 ; 
Of. Cae77mitimi Parent Co, Lid.,' {1908) W,N. 257* W 
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Whenever... •should be wound up. ” 

(1) Scope of clause (e)— Eugiish and Indian Law. 

(a) (1) This clause corresponds to the fifth sub-clause of S. 79 of the English 

Companies Act, 1862. For many years it was considered that the sub- 
clause was restricted to matters ejMsdem geiteris with the four pre- 
vious sub-clauses of the same section corresponding to {a) to (d) of 
the present section. Se& Suburba7i Hotel Oo., 2 Oh. ISl. W-1 

(2) This old rule has of late been considerably relaxed, and the Courts in 
England have under the “just and equitable clause” unfettered 
discretion to consider any and all reasons which may be urged as 
making it just and equitable that the Company should be wound 
up. See J« re Amalgamated Syndicate, (1897) 2 Oh. 600 ; for Vaughan 
Williams, J.; also, Palmer’s Company Law, 5th Ed,, p. 334; re/er- 
red fo in 10 Bom. L.R. 107 (109, 110). X 

(b) la India, it has been held that in spite of the words “ for any other reason 

of a like nature ” (which are not found in the corresponding section 
of the English Act) cl. (e) of the present section should be construed 
as widely as the corresponding provision of the English Act, and that 
the introduction of these words, is not intended to restrict the dis- 
cretion of the Indian Courts to reasons ejusdem generis with the four 
previous clauses of the section. 10 Bom. L.E. 107 (111). Y 

(c) But, though the Court has under this clause power to order a winding-up 

in cases not coming under any of the first four heads, the power 
should not be acted upon at the instance of a share-holder, unless a 
strong case is made. The Act creates as between the share-holders a 
domestic tribunal for the management of the affairs of the Company, 
and the Court should not, in the absence of some strong ground, 
withdraw from that tribunal the decision as to whether the Company’s 
business shall be carried on. See In re Suburban Hotel Co, per 
Jessell, M.B, See, also. In re Laiigha^n Skating Sink Co., (1877) 
5 Oh. Div* 669. Cf. Middlesborough Assembly Rooms Go-, 14 Ch. 
Div. 104 ; Gold Co., 11 Ch, Div. 701. But sea Amalgamated Sy^idicate, 
(1897) 2 Oh. 600, contra. Z 

(d) A part fulfilment of the conditions specified in each of the first four clauses 

would not justify the Court in passing an order for compulsorily 
winding-up a Company, in the absence of other circumstances bring- 
ing the case within cl. (e). 10 Bom. L.R. 107 = 32 B. 415. A 

(e) When the law requires the fulfilment of one or more of several conditions 

before an order could be made, the part fulfilment of two or more of 
such conditions should not be taken as having cumulative effect 
justifying the order, 10 Bom. L.R. 107 (110). B 

N.B. — Emden says, that it was stated many years ago that in a strong case an 
order would be made in cases not ejusdeyii generis (see Suburban Hotel 
Co., 2 Gh. 737 ; Langkam Bkatmg Mink Co., 5 G.D. 669), and though 
during recant years it has been held that the ejusdem generis rule has 
been relaxed, and even that the old eases may be ignored, still the 
recent cases might well be considered to fall within the rule, for, Re 
Brinsniead Sons, (1897) 1 Ch. 406, was a case of gross fraud, not 
waived by the share-holders ; Be Amalgamated Syndicate, (1897) 2 Ch, 
600 was a case of the substratum having failed, and a business 
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entirely ultra vires being eonteinplated by the directorrs ; and Jn Be 
Sailing Ship Kentmere, (1897 W.jST. 5S), owing tn a complete dead- 
lock in management, it had in fact iTecome impossible to carry on 
business. See Emden’s Winding up of Companies, Sth Ed., p. 27. C 

O.A.SES F.ALLING UNDER CLAUSE. 

(1) Cases of preponderating influence of some members. 

Cusas in which, owing to the preponderating influence of one or more members 
who prevent a resolution being passed or insist on a voluntary 
liquidation, an investigation into their conduct becomes necessary. 
Be Varieties, 1 Ad., i^Bm) 2 Ch. 295; Gold Co. 11 C.D. 701; iresi 
Surrey Tanning Co,, 2 Rq. "tUl South Lriipnnrds Vlei Gold Mwes, 
19 T.L.R, .501, cited in Bmden’s Winding up of Companies, Bth 
Ed., p. 2.3. D 

(2) Case of presentation of petitioa vrith a view to share surplus assets. 

Ga,ses in which a petition i.s pre.sented by shareholders who seek the aid of the 
Court to work out the final disposition of surplus assets. Anglo 
Mexican Go., (18751, W.N. 168, cited in Emden, 8th Ed., p. 23. E 

(3) Case of substratum gone. 

(rt) Cases where the of the Company has gone i.e>, the business 

contemplated by the Company at the date of its formation has 
substantially become impossible, as where a Company established to 
work a gold mine has no title to the mine, or a Company formed foi 
making cofiee from dates under a German Patent has not acquired 
the Patent- German Date Coffee Co., 20 C.D. 169 ; Suburban Hotel 
Co., 2 Ch. 737 : Haven Gold Mining Co., 20 C.D. 151 ; Coolgardie 
Consolidated Mines, 41 Sol. J. 365 ; International Gahle Co,, 2 Meg. 
183; Bed Rock Mining Co., Cl L.T. 785; Ni/lstromn Co., 60 L.T. 
477 ; M’ Donald Gold Mines, 14 T.L.R. 204 ; Amalgamated Syndicate 
(1897), 12 Ch. 60. F 

{h) It is not every object stated in the memorandum that forms its substratum', 
it is only on the failure of the principal or main object that the sm6- 
stratum is gone. See Nonvegianand Iron Co,, 25 Beav. 22S. F-1 

(c) Where on the face of the memorandum there appears one main or principal 
object, any general words including other objects must be construed 
only as ancillary to the main object, so that if the main object fails, 
the s7ibsiratum is gone though the other authorised object anight be 
still carried out. German Date Coffee Co., 20 C.D. 169; Coolgardie 
Consolidated Mines, 41 Sol. J. 365 ; Be Amalgamated Syndicate, 
(1897), 2Gh. 600. G 

(d! Where the busine-ss of a Company had been carried at a constant loss, and 
all the capital was spent, a winding up was ordered on a shareholder’s 
petition on the ground that the business had come to an end without 
any prospect of resuscitation, Diatncnid Fuel Co., \2 C. D. i(D. See, 
also. Great Horthem Oopp&r Co.. 201^.1. 2Q4, H 

(e) But, the clause does not authorize the Court to wind up a solvent Company 
against the wishes of the majority of shareholders merely because the 
business has been carried on at a loss, and appears likely to continue 
a losing concern. The winding up process cannot be used to evoke a 
judicial decision as to the probable successor failure of a Company. 
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SeeperLorti Cairns, h.J. in Sitburban Hotel Co., (1867), 2 Ch. 737 ; 
see, also, Joint Stock Coal Co., 8 Eq. 46 ; National Live Stock Insur- 
ance Co., 26 Beav. 153 ; New Zealand Quartz Co., (1873) W.N. 174. 1 
(/) .K shareholder has no right to petition for winding up merely because the 
Company i.s proceeding to do something ultra vires. His remedy in 
such a case is to obtain an injunction on behalf of himself and other 
shareholders, to restrain the act alleged to be ultra vires. Irrigation 
Co. of France, Exp. Fore, 6 Ch. 176, 184; sea, also, Prhiccss of 
Mnsholaland, (ISm) 1 Ch. 131. d 

ig) But, if the directors are about to extend the business to ultra vires objects 
this may he cogent evidence that the real substrattmi of the Company 
has gone. See Buckley, 9th Ed., p. 306 P, N, (P.) ; see, also. 
Amalgamated Syndicate, (1897) 2 Ch. 600, K 

(h) If the legitimate object of the Company is entirely suspended the substratum 
i.s gone, and the substratum has not failed the less because an illegiti- 
mate business is being carried on. Grovm Bank, 44 0. D. 684. L 

(4) Bubble Companies. 

Bubble companies, whose chief characteristic is that they have no bona fide in- 
tention to carry on business, come within this sub section. See London 
and County Coal Co., 3 Eq. 355 ; Anglo Creek Steam Co., 2 Eq. 1 ; 
West Surrey Tanning Go., 2 Eq. 737 ; Brinsmead £■ Sons (1897), 
I'^Ch. at pp. 57 and 406. M 

(5) Fraudulent Companies. 

{a) A fraudulent Company will be wound up unless the majority of the share- 
holders having full knowledge of the facts have waived the fraud. 
Brinsmead £• Sons, (1897), 1 Oh. 45. See, also, Haven Cold Mine, 20 
G.I>. 151 ; re Nylstroom Go., 00 li.T. 4:11. N 

(6) In Brinsmead d Sons (1897, 1 Ch. 45, 406) “ a Company was initiated to 
carry out a fraud and was hopelessly embarrassed by actions brought 
by shareholders alleging fraudulent misrepresentation and there were 
strong suspicions that the promoters were organizing resistance to the 
petition in order to enable themselves to retain money to which the 
shareholders were entitled. The Court held it to be “just and equit- 
able ” to make a winding-up order. A meeting of the shareholders 
had voted in favour of continuing the business but false statements 
had been made at the meeting, and the vote did not in the opinion of 
the Court express the real preponderating wish of the majority.” 
Buckley, 9th Ed., p, 307. 0 

N.B.— But the Court wi IV not make a compulsory order where the charge of 
fraud is not connected with the promotion or formation of the Company, 
but relates to dealings with the outside public, merely because an 
investigation under such an order would be desirable. Medical Battery 
Co., (1894) ICh. 444=63 L.J. Gh. 189 = 69 L.T. 799 = 42 W.R, 191 
= 8 R. 46 = 1 Mans. 104. P 

(6) Insolvent Companies. 

(a) A Company though able to pay all its debts actually due may be wound up 
under this clause, if it is commercially insolvent that is, if the exLst- 
ing and probable assets would be insufficient to meet the existing 
liabilities. European Life Assurance Society, 9 Eq. 122, 128; 
Brim CHI Co., 15 L.T, 601 ; Cf. E. P. Laioton', 1 K. and J, 204. ^ 
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[b) Where the affairs of a Company aresuch that if it .should continue to carry 

on business it must inevitably become insolvent at an early date, an 
orderniaybepasseduuderthisclausetoenableasehemeofarrango- 
rnent to be carried out. AitsfraKan Joinf Sfoos- (lSb'7) W.N. 48. T 

(c) If any portion of the share capital of a Company is incapable of being called 

up except in the event and for the purpose of winding up, suich reserve 
capital shall be left out of account in determining the question of 
solvency. Bristol Joint Stock Bank, 44 C. D. 703, U 

M.B. — A Company cannot be wound up on the ground of mismanageraenfc or 
misconduct of directors, if it does not result in insolvcjjcy . Anglo Greek 
Steamship Berlin Great Market Co., l\} 'id'6. V 

Company when 129. A Company undei- this Act shall be 

deemed unable to i , V -j. t i . 

pay its debts. deemed to be imable to pay its debts — 

(a) whenever a creditor, by assignment or otherwise, to 
whom the Company is indebted in a sum exceeding five 
hundred rupees then due h has served on the Company, 
by leaving the same at its registered office, a demand 2 
under his hand requiring the Company to pay the sum 
so due, and the Company has for the space of three 
weeks succeeding the service of such demand neglected 
to pay such sum, or to secure or compound for the same 
to the reasonable satisfaction of the creditor ® ; 

(5) whenever execution or other process issued on a decree 
or order obtained in any Court in favour of any creditor 
in any proceeding instituted by such creditor against the 
Company is returned unsatisfied in w’hole or in part ; 

id) whenever it is proved to the satisfaction of the Court that 
the Company is unable to pay its debts 
(Notes). 

General. 

Corresponding English Daw. 

This section corresponds to S, 130 of the English Companies (Consolidation) 
Act of 1908. Under that section the petitioning creditor’s debt should 
exceed £ 50. The concluding words of that section iirovide that in 
determining whether a Company is unable to pay its debts the Court 
shall take into account the contingent and prospective liabilities of 
the Company. 

But undtr the Indian Law except in the case of Life Assurance Companies, the 
expression “debts ’’ when used with reference to winding-up proceed- 
ings, means only debts actually due, of which the creditor could claim 
immediate payment and does not include prospective and contingent 
liabilities. See S. HO, para infra, and notes under S. 131. W 
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I. A creditor — then due.” 

(1) Equitable assignee of debt. 

An equit-Tible assignee of a debt is a creditor, entitled to present a winding-up 
petition. Monfjjrosner?/ NJiips Nf/wdicate, (1903) W.H. 121. 

N.B. — In order to present a petition as creditor a person must show that there 
is a debt, legal or equitable, whicbi be can enforce against the Company . 
ZoedoneCo.., S3 L.J. Ch.465. ^ 

(2) Aaaignmenfc by petitioning creditor— -Right to proceed with petition. 

A creditor Ciinnot after presenting a petition sell the debt and the right to 
proceed with the petition. Paris Shathig Binh Co., 5 Gh. D, db2, 
N.B,“ This decision is based on grounds of public policy. Sec Buckley, 9th 
Pkl., p.319, F.Nr. (/£). Z 

(3) Petition by creditors for less than Rs. 500. 

(a) A creditor may petition though his debt does not exceed Rs. 500. The 

right of a creditor to present a petition is founded on S. 131, infra, 
which fixes no limit as to the amount of the debt. See Buckley, 
9th Ed., p. 309. See, also, Yate Collieries Co., (1883) W.K. 171; 
London and Birmingham Alkali Co,, 1 De. G. P. & J. 257. A 

(b) But the Court will treat the Rs. 500 limit in the section as a guide to the 

stake which the petitioner ought to have, and will refuse to make an 
order on the petition of a creditor for a very small amount or will 
make it without costs. See, Re Milford Docks Co., 23 G.D. 292 ; 
Herbert Standring c§ Co., (1895) W.N. 99; Fancy Dress Balls, 43 
SJ, 657 “(1899) W.N. 109. ' B 

(c) If. however, the petition of a creditor for less than Rs. 500 is supported by 

creditors for upwards of Rs. 500, the usual order will be made. Leyton 
and Walthamstow Cycle Co., (1901) W.N. 225 = 50 W.R. 95. 

N.B.— In insolvency proceedings, a petition by two creditors whose debts 
together amount to more than Rs. 500 may petition, though the debt 
of each creditor is less than Rs. 500. See Presidency Towns Insolvency 
Act, III of 1907, S. 12 (1) (fit), and Provincial Insolvency Act, III of 
1907, S. 6 (4) (a), see, also, In re Andrew, 1 Ch. D, 358, C 

2.—“ Has served a demand.” 

(1) Demand how scpyed when there is no registered office. 

If a Company has no registered office, demand may be served at the Company’s 
unregistered office. British and Foreign Gas, etc. Co., 13 W.R. 
649 = 12 L.T. 368 = llJur. N.S. 559. ' * D 

(2) Order based on excessive demand— Validity of; 

• ■ Au order made on the petition of a creditor for more than Rs- 500 is not bad 
‘ ' * because it is based on a demand which subsequently turns out to be 

excessive. Cardiff Coal Co. v. Norton, 2 Ch. 406, 410. E 

(8) Demand not waived by reasonable delay. 

. A creditor who does not present a petition immediately on the expiration of 
three weeks' does not waive his demand by a reasonable delay. 
Imperial Hydropathic Hotel Go., 49 L.T- 147. F 
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3.—“ The Company has — of the creditor, 

(1) Inability to pay debts— Proof of. 

This sub-S'Cctioa lays down one of the ways in which the inability of a 
Company to pay its debts can be proved. A creditor who relics on 
the statutory demand and non-payment tinder this section must 
wait till the twenty one days have expired. Till then he has no 
ground for his petition. Catholic Publishing Co., dS L.J. Ch. :T25 
= 2 D. J. & S. 116. 

H.B. — But this is not the only mode of proving the insolvency of a Company. 
See notes under cl, (c), injra. G-H 

(2) Debt bona fide disputed. 

(a) An order will not be made on the petition of a creditor where there is a 

bona Jide dispute as to the amount due though it is admitted to 
exceed five hundred rupees. See Brighton Club Co., 35 Beav. 204 ; 
also Exp. Oiven, 4 L.T. 634 ; Cmminghame v. ]\ nlkinshaio Oil 
Co., 14 G. of S. Gas. 87 {S.G.). 

N.B.— For, the word “neglected” in the section does not necessarily mean 
“omitted” but it means “omitted to pay without reasonable excuse.” 
London and Paris Banking Co., 19 Eq. 444. I 

(b) In the case of a disputed debt the Court will dismiss the petition if there 

is no reason to believe that if the debt is established the Company 
will be unable to pay. London Wharf ing Co-, Bo Beav, 204. 3 

(c) Or the petition may be ordered to stand over with or without security until 

the debt is established in action. Catholic Publishing Co., 2 D.G. J* 
& S. 116 ; Inventor'' s Assn. 2, Dr. & Sra. 553. Compagine Generaledes 
Asphaltes, W.N. (1883) p. 17 ; London and Paris Banking Corpor- 
ation, 19 Eq. 444. K 

N.B. — Where the Company denies insolvency, mere non-compliance with a 
statutory notice is no evidence of insolvency. London and Paris 
Banking Corporation, 19 Eq. 444. h 

{d) A winding-up petition is not the right method of enforcing payment of a 
debt that is bo7ia fide disputed by the Company. Catholic Publishing 
Co., 2 De. G.J. & S. 116 ; Rhodesian Properties, (1901) W.N. 130; 
London and Paris Banking Corporation, 19 Bq. 444 ; Brighton Club 
Co.,35 Beav. 204. M 

(a) But if the debt is not disputed on some substantial ground, the Court will 
not grant an adjournment but will proceed to hear the dispute itself 
on the hearing of the petition. King's Cross Dwellings Co., 11 Eq. 
HQ ; Imperial Silver Quairie, W W.U, 1220 Brighton Club Co., 35 
Beav. 204 ; Imperial Hydropathic Hotel, 49 L. T. 147 ; Great Britain 
Mutual Society, 16 Ch. D, 247. N 

(3) Petition presented in bad faith. 

(а) The Court will dismiss a petition presented in bad faith. Ee Metropolitan 

.Saloo7i Omnibus Co., E.P. Homkins, 28 Ij.J. Ch, 830 = 5 Jur. 

. . {N.S)922. ■ 0 

(б) The Court has an inherent Jurlsidiction' to restrain an abuse of its process, 

and may dismiss a petition presented ostensibly for a winding up 
order but really to esercise pressure on the Company, 8^6 Re Advance 
Boiler Company (reported S.8 Be A Coinp&ny), 1894, 2 Ch. 349; Be 
Gold Hill Mines, 23 O.D. 210; Compagine Generale, E.P. Neiichatel 
Co., (1883) W.N. 17. P 
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3,— ‘‘The Company has.. -.of the creditor ”-~{Conchided). 

(4) Damages for presenting a petition in bad faith. 

The presentation of a winding-up petition falsely, maliciously and without 
reasonable cause is actionable without proof of special damage or 
pecuniary loss, for the presentation of the petition is from its nature 
calculated to injure credit. Quarts Hill Co. , Eyre, 11 Q.E, I3iv. 
674 : Cj. South Heiion Coal Co. v. North Eastern News, (1894), 1 Q.B. 
133. Q 

(5) Injunction to restrain presentation of petition. 

(a) As a solvent Company may sustain great damage by the presentation of a 

wiiiding-up petition by an unreasonable creditor, whose debt the 
Company is willing and able to pay, if established , but to whom, the 
Company bona fide think they are not indebted, the Court will, at the 
instance of the Company, restrain the presentation of petition or may, 
even after presentation, restrain the advertisement of the petition and 
stay all proceedings and remove the petition from the file. See Circle 
Restaurant Co, v. Leverij, 18 C.D. 555 ; New Traveller's Gho-mhers 
V. Cheese, 70L.T. 271 ; Cadiz Water Works Co. v, Barnett, 19 Eq. 182; 
Brown v. Eeeble, (1879) W.N. 173 ; Merchant Banking Co of London 
V. Sough, (1874) W.N. 230; Niger Merchant Co. v. Cupper, (1877) 18 
Ch.D. 657n. R 

(b) Thus, C claimed £ 500 from the Company for services, and the Company 

said they owed C only .£ 260, and had a set-ofi for this and 0 threat- 
ened to wind-up the Company if he was not paid ; the Company was 
solvent and an injunction was granted to restrain 0 from bringing the 
petition. Niger Merchant Co. v. Cupper, (1877) 18 Ch.D. 557 n. 

N.B. — So also, the publication of a libel likely to injure a friendly society or 
joint stock society may be restrained by an injunction. Hill v. Hart 
Davies, 2i Ch. D. 798 ; but see Liverpool Stores v. Smith, 37 Ch. D. 
170. S 

4,~“ Whenever it is proved — its debts. ” 

(1) Scope of cl. (c). 

The particular indications of insolvency mentioned in clauses (fl) and (6) are 
all included im clause (c), and under this clause insolvency may be 
shown in any way other than those mentioned in clauses (a) and (6). 
See Buckley, 9th Ed., p. 310. T 

(2) Instances of inability to pay debts, under cl (c). 

{a) Where a bill of exchange accepted by a Company in part payment for goods 
purchased by it was dishonoured, this was held to be sufficient proof 
of the insolvency of the Company, though no demand had been made 
or execution levied. Globes Steel Co., Eq. Wdl . 0 

(o) Similarly, a notice given by the Company to. a judgment-creditor, that it 
has no assets on W’hicb he can levy execution is sufficient proof of its 
inabi lity to pay debts, and the judgment-debtor need not actually 
proceed to execute the decree before he can petition. Flagstaff Min- 
ing Co:, 20 Eq. ‘l&B ; Yate Collieres Co., W.N. (1883) 171. ¥ 

N.B.— If the Company admits insolvency, a share-holder cannot prevent the 
passing of a winding-up order on the petition of a, creditor, order by 
offering to pay the petitioner’s debt. Pavy's Fabric Co., 1 C. D. 631 
= 24 W.E. 91. W 
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Ss, 129 & 130] let ¥I of 1S82 {the Indian? cohpaxii-:.-^ act). 

4.—“ Whenever it is proved its debts '"—{Concluded). 

{3) Facts not amounting to sufficient proof of insolvency. 

(ft) Galling a meeting of principal directors, .stating tint the Cjmpiny is carry- 
ing on business at a loss and is short oi working capitaL and asking 
for execution of credit. Per Baggxllau L. J, in Phoenb' Bcsst oic-i- 
Steel Co., 4 G. D. 103. X 

{h) A bare statement of a director that the 0 jmpany is unable to pay its debts. 
2nd Jur. N.S. 94. 

H.B. — To prove the insolvency of the Company the Court will not order it to 
produce its documents. European A'iaurauce Societ;i, Y 

130- The expression “the Court” as used in this Part of this 
De&iitianof “the -^-Ct shall mean the prinoipal Court having original 
civil jurisdiction in the place in which the register- 
ed office of the Company is situate h unless in the regulations for 
the management of the Company it shall be stipulated that the Com- 
pany, if wound up, shall be wound up by the High Court of Judi- 
cature at Fort William, Madras, or Bombay (as the ca.se may be), 
or by the Chief Court of the Punjab, in which case the word “ Court” 
shall mean the said High Court or Chief Court (as the case may be) 
in the exercise of its original civil jurisdiction. 

The expression “ debts” as used in this Part of this Act means 
Definition of debts actually due, of which the creditor could 
claim immediate payment 2, except in the case of 
a Company issuing or liable under policies of assurance upon human 
life within British India, or granting annuities upon human life 
within British India. In the case of such a Company (hereinafter 
called a life assurance Company), the expression “ debts,” as so 
used, includes also contingent or prospective liability under policies 
and annuity and other existing contracts. 

(Notes). 

/. — "The expression is situate." 

(1) Object of the section. 

The object of the Act in vesting the winding-up jucisdiefcion solely in the prin- 
cipal Court of original civil jurisdiction is to provide :i Court of high 
competence to deal with matters often involving large interest and 
complex questions. 17 A. 253 (254) -■= (1S95) WMd. 97. Z 

Court,” meaning of. 

(ft) The Court in which a suit must ba brought for a Company’s liquidation is 
the principal Court having original civil jurisdiction in the place in 
which the principal registered office of the Company is situate, hut it 
is not necessary that such Court should hold its sitting at the place 
where the registered office of Company is situate. 17 A. 252 "1895 
A.W.N. 97 A 


“ debts.” 


( 2 ) 
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Act ¥I of 1882 {the INDIAN COMPANIES act). [Ss. 130 & 131 

I.— “ The expression.^ ..is situate — [Concluded) 

[b) A Company registered at Bombay only cannot be wound up by the Higla 
Court in Calcutta. 1 Ind. Jur. N.S. 330. B 

(3) Limited Company managed by direetors in Calcutta— Registered office in London 
—Jurisdiction of High Court. 

The High Court of Calcutta can wind up a limited Company, managed virtually 
by directors in Calcutta, and carrying on business exclusively in India, 
though it has its registered office in London and was formed there- 
under the English Companies Act, in spite of the inconvenience that 
might be caused by the currency here and in England. 5 0. 8SS. 

N.B.— For Courts having jurisdiction to wind up Companies in England, 
Scotland and Ireland, see Ss. 131, 134 and 136 of the English 
Companies {Consolidation) Act of 1908. C 

2 .—“ The expression ‘ debts ’ — immediate payment ” 

Definition of “ debts ’’—Difference between English and Indian Laws. 

For the difference between English and Indian Laws as to the meaning of 
the expression “debts” in relation to winding-up proceedings, see notes 
under S. 131, in/ra. D 

131. Any application to the Court for the winding-up of a 
Application for Company under this Act shall be by petition i, 
winding-up to be which may be presented by the Company or by 
made by petition. anyone or more creditor or creditors 3, contri- 
butory or contributories of the Company, or by all or any of the 
above parties, together or separately. 

The petition must allege facts which, if proved, will justify an 
order for winding-np the Company Every order which may be 
made on any such petition shall operate in favour of all the creditors 
and all the contributories of the Company in the same manner as 
if it had been made upon the joint petition of a creditor and a 
contributory. 

In the case of a life-assurance Company the Court shall not give 
a hearing to the petition until security for costs for such amount as 
the Judge thinks reasonable is given, and until a primd facie case 
is also established to the satisfaction of the Judge ; and where the 
Company has an uncalled capital of an amount sufficient, with the 
future premiums receivable by the Company, to make up the actual 
invested assets equal to the amount of the estimated liabilities, the 
Court shall suspend further proceedings on the petition for a reason- 
able time to enable the uncalled capital, or a sufficient part thereof, 
to he called up ; and, if at the end of the original or any suspended 
time for which the proceedings have been suspended such an amount 
has not been realised by means of calls as with the already invested 
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assets is equal to the liabilities, an order shall be made on the 
petition as if the Company had been proved to be unable to pay its 
debts. 

Explanation. — Nothing in this section authorises the present- 
ation of a petition by a member of a Company who is indebted to 
the Company in respect of a call made, or other moneys due 

(Notes). 

General. 

Gowespondiag English Law. 

The first para of this section corresponds to S. l;i7, sub-S. 1 of tlie English 
Companies (Consolidation) Act of 190.S without the proviso to that .sub- 
seclion. The second sentence in the second para corresponds to S. 138 
of the English Act. 

Under the English Law a contingent or prospective creditor of any Company 
is entitled to present a winding-up petition, but the Court .shall not 
hear his petition until such security for costs has been given as the 
Court thinks reasonable and until facie case for winding-up 

has been established to the satisfaction of the Court. (S. 137 (1) 
proviso (c) of the Cousolidation Act). But under the Indian Act the 
right of a contingent or prospective creditor is limited to cases of Life 
Assurance Companies. 

Under the English Law a petition may be presented on the ground of default 
in filing the statutory report or in holding the statutory meeting- But 
such petition can be presented only by a shareholder and that only 
after the expiration of fourteen days after the last day on which the 
meeting ought to have been held. (S. 137 (l) proviso (6) of the 
Consolidation Act). 

Where a Company is being wound up voluntarily or subject to supervision in 
England, a petition may be presented also by the official receiver 
attached to the Court, but the Court shall not make an order on the 
petition unless it is satisfied that the voluntary winding-up or winding- 
up subject to supervision cannot be continued with due regard to the 
interest of the creditors or contributories. S. 137 (2), (Ibid.) 

The English Act contains no provision corresponding to the explanation to the 
present section. E 

l.—‘* Any application — petition.’* 

(1) Petition presented in bad faith. 

(а) A petition presented in bad faith will be dismissed. He Metropolitan Salooti 

Omnibus Co., E,P. Hawkins, (1859), 29 L.,T. Ch. 830 = 5 Jur. (N.S.) 
922. F 

(б) Thus where certain creditors, whose petition for winding-up was dismissed 

with costs, induced a share-holder to present a petition for the purpose 
of annoying the Company, the petition of the shareholder was dis- 
missed on the ground that it was presented in /nif A. (Ibid.) 

;N.B. — As to the liability of a person who presents a petition maliciously, and 
as to the jurisdiction of the Court to restrain the presentation of 
such petitions, see notes under S. 129, supra. (3f 

( 2 ) Registration after petition to wind up, void. 

The registration of a Company after the presentation of a petition to wind it 
up is a nullity. Hercules tftsurance Co,, XI Eq. Z21. H 
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2.—*‘ Presented by the Company.” 

Petition by Company. , ' . 

(a) “ A petition may be presented by the Company, that is to say, by a 
majority of its directors acting within their powers. But it is-seldom 
advisable that the Company should he the petitioner.” Emden’s 
Winding-up of Companies, 8th Ed., p. 34. I 

ib) If a Company is in difficulties it usually prefers a voluntary winding-up, 
but there may be no eases (e.g. when there is a deadlock in the 
management) when a compulsory order is the only way out of the 
difficulty. Evans and Cooper, p. 178. J 

3. — ” By any one or more creditor or creditors.’* 

(1) Creditor’s position. 

In order that a person may present a petition as a creditor, there must be an 
existing debt, either legal or equitable, which he can enforce against 
the Company. South Wales Atlantic Steamship Company, 2 Ch. D. 
IGi-, Laio Courts Chambers Co., QtlJjll. fi&y, Rhodesian Properties, 
(1901) W.N. ISO •, Dimderland Iron Ore Company, (WOd) W.N. 23; 
Be United Club Co. , (1889) 60 L.T. 665. K 

(2) Creditor’s right to an order. 

(a) A creditor who is unable to obtain payment of his debt is entitled ex debito 

jiisiitioe as between himself and the Company to an order on his 
petition, on making out a ease within the Act. He need not give time. 
See West Hartlepool Iron Works, 10 Oh. 618 ; Wear Engine Works, 10 
Ch. 188 ; London Suburban Bank, 6 Oh. 643, 643 ; Western Bank of 
Canada Oil Go., 17 Eq., 1 ; Kras Napolsky Restaurant, (1892), 3 Oh. 
174 ; the Hope etc.. Society, 11 H.L.G. 389 ; General Go. for Promotion 
of Land Credit, 5 Ch. 363, 380, affirmed in 6 H.L. 176 : Home 
Assurance Association, 12 Eq. 112 ; International Contract Co., 14 
L.T. 726. L 

(b) When a valid debt is established and not satisfied, it is not a discretionary 

matter with the Court to say whether the Company shall be wound up 
or not. One would not like to say positively that no case would 
occur in which it would be right to refuse it, but, ordinarily speaking, 
it is the duty of the Court to direct a winding-up. Per London 
Cranworth Bowes v- The Hope etc.. Society, 11 H.L.G. 389 ; General 
Co., for Promotion of Land Credit, 6 Ch. 363, 380, affirmed in 5 H.L. 
176. M 

(c) As between himself and the Company an unpaid creditor who proves 

insolvency of the Company is entitled to a winding-up order, and the 
Company cannot prevent it by alleging that there are no assets. Sec 
Chapel House- Colliery, 24 Ch.D. 259; Re Crigglestone Coal Co., (1906) 
2 Ch. 327; Krasndpolsky Restaurant, (1892) 3 Ch, 174; Russell 
<e Co., (1891), 3 Ch. 171, 175. ^ ^ ^ N 

id) The right of a creditor to an order is, however, not his individual right but 
a representative right as one of a class, and is subject to the powers 
vested in the Court by Ss. 140, 193, in/m, and having regard to the 
wishes of the majority of creditors or arbitratories, the Court may- 
pass a compulsory order or a supervision order, or may dismiss or 
adjourn the petition, Uruguay Central By. Co,, 11 O.D, 372 ; 
West Crigglestone- Coal Company, (1906), 2 Ch. 327, 331; Hartlepool Co. 
106 Ch. 18; New Oriental Bank, (1892) 3 Ch. 563; Chapel House 
Oolliery Co., 24 C.D- 259; Langley Mill SieelGo., 12 Eq. 26 ; Universal 
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3y~** By aay oae or mors creditor or creditors 

Drug Assn.., 22 W.R. 676 ; Western BanTc of Canada Oil Co,, 18 
Eq. 1-, Great Western Coal Co., 21 C.D. 7G9; St. Thomas Dock Co., 
2C.D. 116, 0 

(e) But where unsecured creditors do not oppose, the Court should make a 
v/inding-up order if such order will be useful though not neeessarily 
fruitful. Per Buckley, J. inHe Crigffl'Zesfcme Coai Co,, (19G6)2Gh, 327. P 
if) Even where there is nothing to wind-up, an order may he justified as a 
means of bringing to an end a vicious career- Crigglestone Colliery, 
(1906), 2 Ch. 327, 333, and other cases cited in Buckley, 9th Ed., 
P. 301. ' Q 

(g) An order to wind-up will not be refused on a creditor’s petition where the 
Company is admittedly insolvent, merely because a share-holder 
undertakes to pay off the creditor’s claim. Pavifs Fabric Go., 24 
W.R. 91. ’ R 

(7t) A creditor, who under the constitution of the Company has a special 
remedy to enforce the payment of his debt, is not exdebiti Justiii<r 
entitled to an order until the remedy has been tried and filed. 
ExmotUJi Dock Co., 17 Eq., 181. See, also, Merm Bay Co,, 10 Ch. 
D. 42, S 

(i) Thus w'hile the debenture holders of a Company were empowered by an 
Act of Parliament to obtain payment of the principal and interest 
secured by the debenture by appointing a receiver, the Court refused 
to make an order on the petition of debenture-holders who had not 
tried to obtain payment of their debts by the appointment of a 
receiver. {Ibid,) T 

(3) Petition by assignee of a debt. 

(а) An assignee of a debt may present a winding-up petition. See S. 129, 

sugma ; see, also, London etc., Alkali Co., 1 De. G. F & J. 267 ; 
Montgomery Moore Ship etc. Co., (1903), W.N. 121 ; Ooregam Gold 
Mining Co., 29 Sol. J. 204 ; Paris Skating Bink Co., 5 Ch. D. 959.0 

(б) But a creditor cannot, after presenting the petition, sell the debt and the 

right to proceed with the petition. Paris Skating Rink Go., 5 Ch, 
D. 959. Y 

(4) Creditor under voluntary liquidation. 

(a) An order may be made on the petition of a person who has become a cre- 

ditor under an arrangement in a voluntary liquidation of the Company, 
between himself, the voluntary liquidators and the Company. Re 
Bank of South Australia, {2) (1895) 1 Ch. 578. W 

(b) But such creditor cannot obtain a .supervision order. Re Bank of South 

Australia, (1) (1894), 3 Ch. 722. X 

(5) Executor of creditor. 

The executor of a creditor may present a petition before he obtains probate. 
It is enough if he obtains probate before the hearing of the petition. 
Masonic and General Life Assurance Co., 32 Oh. I). 373. Y 

(6) Secured creditor. 

A secured creditor may without losing the benefit of his security, present a 
petition. Moor V. Italian Bank, 10 Ch.D. 081, 689; Great 

Western Coal etc., Go,, 21 Ch.D. 769. Z 

N.B.— But a mortgagee who presents a petition will not be allowed to exercise 
his right of sale under the mortgage, until the hearing of the petition. 
Cambrian Mining Go., Exp. Fell, 29 W.®. 881, 
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" By any one or more creditor or creditors ’’—{Continued). 

{7) Deljenfeure holdei?, 

(a) A debenture holder can present a petition if the Company have covenanted 
to pay the holder or bearer of the debenture the sum secured thereby, 
and if the amount secured lias become payable. Chapel House Col- 
liery Co., 24 C. D. 259 ; Western Bank of Canada Oil Co., 17 Eq. 
1 ; Olathe Silver Mining Co., 21 C. T). 278 ; St. Thomas Dock Co., 2 
G.D. 116. A 

{b) But, if the covenant to pay has been entered not with the debenture 
holders, but with a trustee for him, the debenture holder is not a 
"creditor” entitled to petition. Urugtiay, etc. By. Co,, 11 C.I>. B12; 
see, also, Dundar land Ir mi Ore Co., (1909) 'W.H. 2Q. B 

(c) A depositee of bearer debentures, by way of mortgage, can present a peti- 
tion. Olathe Silver Mining Cg., 21 G.B. 218. € 

(8) Judgment creditor. 

(a) A Judgment creditor is entitled to present a petition, and if the Company 

alleges that the Judgment was obtained by fraud, he cannot be required 
to refuse the allegation by going into farther evidence in support of 
, . his claim, as a preliminary to his right to an order. Bowes v. Hope 

Insurance Society, 11 H.L.C. 389; see, also, Exp. Lennox, 16 Q.B.D. 
315 ; London India Rubber Co., 1 Ch. 329, 331. D 

(b) But if the Company undertakes to bring an action within a certain time to 

, , set aside the Judgment, the petition may be ordered to stand over. 

Bowes V. Hope Jnsuratice Society, 1 H.L.C. 389. E 

(c) If upon hearing the petition there is before the Court sufficient evidence to 

show that the Judgment was obtained by fraud, the Court may disrdiss 
the petition though the Judgment has not been impeached in an 
■ action. United Stock Exchange Co., 51 L.T. 687. F 

(d) If the Judgment is reversed on appeal before the hearing of the petition, the 

petition will be dismissed with costs, although a further appeal may be 
pending. Anglo Bavarian Steel Bale Co., (1899) W.N. 80 ; Re Char- 
les, Ltd., 51 Sol. J. 101. G 

(9) ProspectiYe op contingent creditor. 

(a) Under the Act except in the case of Life Assurance Companies, thepetition- 

ing creditor’s debt should be presently payable, i.e., it sbould not be 
prospective or contingent. This was also the English Law before the 
Act of 1907 came into force. H 

(b) Thus, a landlord cannot petition in respect of rent for the expired portion 

of a term. For, such rent is not a debt presently payable ; the rent 
, for the whole term becomes due only on the expiration of the term. 

United Chib Co., (1889) W-U. 67. I 

(c) Similarly the holder of a bill of exchange which has not matured is not a 

creditor entitled to petition though the Company has given notice that 
the bill would not be met at maturity. Be W. Powell S Sons, il{i92) 
W.N. 94. J 

(d) So also is the holder of debenture stock to whom nothing is presently 

payable. Melbourn Brewery, (1901) 1 Gh. 453, K 

N.B. — (i) If debentures specify a time and place for payment of interest, and 
provide that on default of payment of interest the principal shall 
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J.— “ By any one or more creditor or creditors ’*—{Conihimd). 

become immediately payable, the principal does notbecorae due unleHS 
payment has been demanded at the specified place. Thorn \\ Citif 
jRice Mi/Zs, 40 Gh. D. 357. See Buckley, 9th Ed., p. 303. L 

(ii) The rale that a debtor mast seek the creditor for payment o! the debt, 

does not apply, if a place for payment is specified. {Ibid.) M 

(iii) For the diSerence between the present English Law and the Indian Law 

as to a prospective or contingent creditor’s right to petition, see notes 
to this section under the heading “ General,” supra. M 

(iv) Even under the Indian Act as under the English Law before 1007, it 

seems that though a ComifKiny is able to pay its existing debts it may be 
ordered to be wound up under the just and equitable clause of S, 128, 
.w/pm, if it is eommercially insolvent. See Ihu'openn TAfe Assurance 


Co., 9 Eg. 122 ; British Oil Co., 15 L.T. GOl. 0 

(v) Subscribed but uncalled capital must, in the absence of evidence of the 
insolvency of shareholders, be regarded as an asset. European JAfe 
Assurance Soc., 9 Eq. 122 ; British Oil Co., 15 L.T. 601. P 

(10) Persons not entitled to petition. 

{a) A surety of the Company who has not been called to pay anything. Iron 
Colliery Co., 20 G.D. 442. (Ev. 35). § 


(5) An unpaid vendor of land taken by a Company under compulsory powers 
before his title has been accepted. Milford Docks Co., 23 O.B. 292. 8 

(c) An officer of the Company who claims remuneration under an Article, 

not under any contract entered into with the Company. Bhodesiber 
Properties (1901) W.N. 130, cited in Emden’s Winding-up of Compa- 
nies, 8th Ed., p. 35. S 

N.B. — The articles of association only constitute a contract between the 
Company and the members in respect of their rights as share-holders. 
They do not constitute a contract between members and outsiders or 
members in their individual capacities. See EUy v . Positive Govern- 
ment Security Life Assurance Company, (1875) 1 Ex. D. 20= (1876) 
1 Ex. D. 88; Re Rotherham Akm and Chemical Co., (188.3)25 G.D. 
10^; Bronne v. La Trinidad, (1887) 37 C.D. 1; Pritchard's cme, 
(1873) 8 Oh. 956; Baring Gotild- Sharping toyi Combined Pick and 
Shovel Syndicate, (1899) 2 Gh. 80. T 

(d) A person, who has lent money to a Company which it is not entitled to 

borrow, is not entitled to petition. National do.. Building Society. 5 
Ch. 309. H 

(e) A garnishor of a debt due from the Company is not a creditor of the 

Company. The debtor of the garnishor remains the creditor of the 
^ Company. But if the garnishor brings an action on the garnishee 
order against the Company and obtains a judgment, he becomes a 
judgment-creditor of the Company and can then present a petition. 
Combined Weighing Co., 43 Ch. D. 99. 105 ; Laio Court's Chambers, 
(1889) W.N. 189; Friteket v. English and Colonial Syndicate, (1899), 
2Q.B. 428. ¥ 

(/) A person who claims unliquidated damages is not a creditor entitled to 
present a petition. The claimant mnst change his claim for damages 
into a judgment before he can petition, Pen-y-7an Colliery Co., 6 
Ch. D. 477, Oriental Comwrcnal Bank, 15 L,T. 8- W 
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By any one or more creditor or creditors ”~{Conchiied). 

( 11 ) Creditoi? should have substantial intepest io the debt. 

An order will not be made on the petition of a creditor, if it appears that he 
has substantially lost his interest in the debt by attachment, charge, 
or otherwise. See European Banking Co., 2 Eq. 521. Also Pentalta 
Exploration Co., (1898) W.m. &5. X 

M.B. — But it is no objection to an order that the creditor has agreed to refer 
ail the matters in dispute to arbitration, and though the arbitrator 
has made the award, provided it has not been taken up. Lancaster 
and Newcastle-upon-Tyne By Co., 5 Bail. & Cm. Oases, 632 cited in 
Emden’s Winding-up of Companies, 8th Ed., p. 41. Y 

4. — ** Coniribatory or contributories.” 

(1) Coatpibutory’s right to petition. 

(а) The right of a contributory to present a winding-up petition cannot be re- 

stricted or excluded by any provision in the .Articles of Association. 
Peveril Cold Mines, (1898) 1 Ch. 122. Z 

(б) Nor can the right be affected by a contract between tbe Company and an 

individual member, Pu?ii v. Symons, & Co,, (1903) 2 Oh. 506; C/. 
Baity v. British Equitable Assurance Co., (1904) I Ch. 375. A 

(2) Order on contributory’s petition, discretionary. 

(а) The Court is not bound to make a winding-up order on a contributory’s 

petition. The Court has a wide discretion under the Act, and when 
the petition is before it, and even before making a winding-up order 
it may exercise the powers given to it by S. 140, which enables the 
Court to ascertain the views of creditors or contributories by calling 
a meeting. See Emdens Winding-up of Companies, 8th Ed., p. 27. 
See, also, European Life Assurance Society, 9 Eq. 122, 126 ; E.P. Wise, 
1 Drew, 465 ; Planet Benefit Society, 14 Eq. 441, 450 ; Middleshorough 
Assembly Booms Co., 14 Ch, D. 104 ; London Suburban Bank, 6 Oh. 
641 = 19 W.R. 600, 763. B 

(б) Thus, the Court will not make an order to wind up a solvent limited 

company against the wishes of a majority of share-holders, merely 
because the business bas been carried on at a loss and appears likely 
to continue a losing concern. See per Lord Cairns, L.J. in Suburban 
Hotel Company, [1881) L.B. Oh, App. Cas. 787. C 

K.B.— But iu the ease of an unlimited Company, the Court will not refuse to 
make an order on the petition of a share-holder merely because of the 
opposition of the majority, for, to do so would involve the petitioner 
in increased liabilities. Electric Telegraph of Ireland, 22 Beav. 471 ; 
Norwkh Yarn Co., l%Boav. 888. D 

(3) Contributory’s petition— -Allegations in. 

A contributory’s petition should allege that the terms of the section have been 
complied with, but is not demurrable for want of su^h allegation. 
City and County Bank, 1C Oh, 470; Glendoner Steamshijj Co., 
(1899) W.N. 114. E 

(4) Fully paid shareholder’s right to petition. 

[a] The holder of fully paid shares is a contributory within the meaning of 
S, 124, the present section and S. 132, infra and a petition for winding- 
up may be presented. 2 Ind. Jur. N.S. 94. See, also, Anglesea 
OoZZiery Co., 2 Eq. .379 = 1 Oh, 555; Natnmal Savings Bank Associa- 
tion, 1 Ch. 547 ; London Armoury Go., 11 Jur. (N.S.) 963 ; Cheshire 
Patent Salt Co., l'E,B, b88. F 
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■ 4, — “ Contributory or contributories’ ’—{Continued), 

(b) His right to petition is not affected by the fact that the Company is 
already in voluntary liquidation. Nat, Electricity Co,, (1U02) 2 
Oh. 35. " a 

N.B.— Where petitions were presented by a fully paid share-holder, and a share- 
holder who paid only a deposit, and the Company did not appear to 
be insolvent, the conduct of the order was given to the former, 
Comtantinople Hotels Co., 13 W.E. 851, H 

N.B. — A fully paid shareholder should allege in his petition and prove that in 
the event of winding-up he will have a tangible interest in the 
surplus assets. Bica Gold Washing Co,, 11 Ch. D. 36 ; Neu' Zealand 
Quarts Washing Co,, W.N. 1873, p. 174 ; Patent Bread Machinery 
Go., 14 L.T. 682 ; Irrigation Co. of France, 6 Ch. 176. I 

(5) Order when may be refused on paid-up share-holder’s petition. 

(a) As a fully paid shareholder is not liable to contribute to the assets of the 

Company, and as his interest ia limited to share in the surplus assets 
in the final adjustment of the rights of contributories, the Court 
may refuse to pass au order, if his petition is not supported by any 
other shareholder or creditor and if the Company be recently formed 
and ha.s not had a fair trial. Patent Artificial Stme Co., 34 Beav. 
185 = 11 Jur. (N.S.) 4 = 13 W. R. 285=34 L, J. (Ch.) 330 j Patent 
Bread Machinery Co,, 14 WAR. 787 = 14 L.T. 682; Lancashire 
Brick and Tile Co., 34 Beav. 3.30 = 13 W.R. 569; Irrigation Co. of 
France, E.P. Fox, 6 Ch. 176, 190; New Zealand Quartz Co., (1878), 
W.N. 174. . J 

(b) Issuing shares at a discount is not a sufficient ground for making a 

winding-up order on the petition of a fully paid shareholder, even 
where, if the amounts unpaid on the shares were called up, there 
would be a surplus to be divided among the members. Pioneers of 
Mashonaland Syndicate, (1893) 1 Oh. 731, cited inBmden’s Winding- 
up of Companies, 8th Ed., p. 43. See, also, Buckley, 9bh Ed., 
p. 321. , K 

(6) Whether a B contributory can petition. 

A past member liable as a B contributory is entitled to petition. Sec notes 
under S. 182, infra. L 

(7) Scrip holder, when can petition. 

(а) The holder of a scrip certificate can present a petition if there are surplus 

assets which he has a right to have distributed. See Bindley, 5th 
Ed., p. 627. M 

(б) He can also petition, if he alleges himself to be a contributory, and 

uudertakes to da all acts necesjsary to make himself a shareholder. 
Littlehampton, Steamship Co,, 34 Beav. 256 = 2 D. J. & S. 521. ; E.P. 
Capper, 3 Da. G. & Sin. 1 ; Wexfod etc,, liy. Co,, 3 De. G. & S. 

■' 116. ■ ■ ■ ■":i. 

(8) Executors of contributories. 

lilxecutors of decreed^sbareholdets are contributories and can petition, though 
their deed of settlement provides that they are not proprietors, 
Worwic/i Tara Co., 12 Beav. 366. 0 
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4. ~“ Coatribuiory or contributories'*— [Concluded), 

(9) Whethep share warrant holder can petition. 

It is doubtful whether the holder of a share warrant can petition. See Positive 
Assurance Co., {X877) W.N. 23; Wala Wynaad Co., 21 Ch. 849 = 
.30 W. R. 915. P 

5.—“ The petition must allege.... windiag-up the Company.” 

(1) Contents of petition. 

(а) An order will not be made if a sufficient case is not made out on the peti- 

tion ; defects in it cannot be revived by the evidence. The, order must 

be made Secundjwtt allegata et probata. Steam Stroher Vo., 19 Eq. 
416 ; Wear Engine Worh, 10 Oh. 188 ; Patent Cocoa Fibre Co., (I876j 
W.N. 132 ; Langham Shating Rink Co., 5 Ch. Div. 669 ; Rica Gold 
lynsJiing Oo., 11 Oh. Div. 36. Q 

(б) A mere allegation that it is just and equitable that the Company should 

be wound-up is not sufficient without a statement of the facts which 
render it just and equitable. Wear Engine Works Go., 10 Ch, 188. R 

(c) If fraud is alleged, the facts which constitute it must be stated. Bica 

Gold Washing Co., 11 Ch. Div. 36. S 

(d) A contributory’s petition should allege that the terms of S. 132, infra, have 

been complied with but it is not demurrable for want of such allega- 
tion. City and County Bank, 10 Ch. 470 ; Glendanier Steamship 
Co., (1899) W.N. 114. T 

(e) A fully paid shareholder who presents a petition must allege and prove, at 

least to the extent of a prima facie case, that there are assets of such 
amount that in the winding-up he will have a tangible interest. Biea 
Gold Washing Co., 11 Ch. Div. 36, 43. See, also, Diajnond Fuel 
Go., 13 Ch. Div. 400, 411, cited in Buckley, 9th Ed., p. 321. U 
{/) It is not enough to allege that moneys will be recovered from directors or 
others for misfeasance. Bica Gold Washing Co., 11 Ch. Div. 86, 43. Y 
(g) But an order will be made, if a reasonable probability is shown that such 
sums will be recovered so as to leave a surplus. Diamond Fuel Co., 
13C.D. 400. W 

Qticere: — Whether a creditor’s petition should allege that there will be assets 
available for distribution. See Be Crigglestone Coal Co., (1906) 2 Ch. 
327. X,, Y 

N.B. — S. 141 of.the English Companies Consolidation Act of 1908, which is a re- 
enhancement of S. 29 of the Companies Act of 1907, provides that the 
Court shall not refuse to make a winding-up order on the ground only 
that the assets of the Company have been mortgaged to an amount equal 
to, or in excess of, those assets or that the Company has no assets. 
But, even before the Act of 1907 came into force, it was held that as 
between an unpaid creditor and Company absence of assets was no 
answer and that an order might be made even though the Company 
should allege that there wero .no assets available. Be Crigglestone 
Coflf Co., (1906), 2 Ch, 327, ’ Z 

(2) Petition ppesented in wrong character. 

If a person, entitled to petitions in a wrong character, the petition may be 
amended and an order made upon it. See Queen’s Benefit Building 
Socicijy, 6 Oh. 816, • . , A 
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.5.— “ The petition mmt allege.... winding- up the Company'*— {Continued}. 

(3) Persons entitled to be heard on the petition. 

The persoDfi entitled to be heard on the hearing of the petition are por-on?; served 
w-ith petition, the Company, any creditor, are any contributories;. But 
the Court can in its discretion hear other persons intorohted in the 
order. See Bradford Navigation Co., Kq. ^0- 10 ¥'.q. S31. B 

(4) Petitiones?’s costs. 

{a) If a petition is successful, the petitioner's costs su-e a ilist charge on the 
estate and must be paid in full in priority to any costs of the iinaid- 
ator. A udlep Hall Cotton Spinnififf Co., (j liq. C 

(6) The costs are to be paid to him without any «et-uS b.;iug made against 
callsthat may be payable by him as a (.ontributory. Ah'c/irtupe 

Bank, 4 Eq. 138; see, also. Equestrian Buildings Co. , i iilcgoisc. 11,0. C-1 

(c) But the costs are to be paid only out of the assets of the Coiupany; 

the petitioner is not, as between himself and dubenlure holders, 
entitled to be paid out of assets avaihibla for the latter, Xen: York E.t- 
chmige, 1 Oh. 371. D 

(d) If a creditor proceeds to bring his petition to hearing after an olter made 

to him to pay or secure his debts and costs, he will not be given costs 
incurred after the oSer. See Times Life do. Co., 9 Eq. ES'd ; Imperial 
Guardian Society, 9 Eq. 447. E 

<5) Petitioner not bound to prosecute the petition. 

A creditor who presents a petition is not a trustee for other creditors or for 
shareholders and is not bound to bring the petition to a liearing so 
as to give the other creditors an opportunity of appearing to support 
or oppose it. But, subject to the rule as to .sukstituting, another 
petitioner is entitled to dismiss it or to agree with the Company for 
its withdrawal upon terms. Sea Buckley, 9th Ed., p. 322, P 

(6) Withdrawal of petitioning creditor from suit— Eight of other creditors to 
continue proceedings — English and Indian Law. 

(a) Under the English Act of 1862, before its amendment by the Amending 

Act of 1890, it was held that after the withdrawal of the creditor 
who intended the proceedings, the suit could not be proceeded with 
at the instance of other depositories and contributories who subse- 
quently Joined in his petition. In re Times Assurance and Guarantee 
Company, (18691 L.R. 9 Eq. 382 ; In re Home Assurance Assacintion, 
(1S71) L.R. 12 Eq. 59 ; In re Hereford and Soitik JYaks lYaggon a72d 
Enffincermg ConqMny, (1874) L. R. 17 Eq. 123. 

(b) This rule has been superseded by the rule passed after the enactment of 

the Amending Act, 1890 and the present x)raetico in England appears 
to be that when a petitioner consents to withdraw his petition, the 
Court may constitute as petltdoner any creditor or noutributorii s, who 
in its opinion, would have a right to present a petition and who is 
desirous of doing so. 310.106(109). H 

(c) Although S. 131 of the Indian Act corresponds to S. 82 of the English Act 

of 1862, still, as the Amending Act of 1890 has in no way altered the 
provisions of 82 of that Act, the rule of practice which has been 
passed since the Amending Act of 1890 was enacted is equally suited 
to proceedings taken for the winding-up of Compauie.s in this 
country as in England^ 31 0. lOG (109). I 
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The petition must allege ... .winding-up the Company' ^—{Continued). 

(7) Withdrawal by one of severai joint petitioners— Effect of. 

{a) Where a depositor of a Company applied for the winding-up of the Com- 
pany, and the Court allowed other creditors and contributories to be 
made parties to that application, held that the subsequent with- 
drawal of the original applicant w'ould not operate as a withdrawal 
of the whole case and the other persons, who were made parties, could 
proceed with the case, 310. 106, J 

(6) x\part from the rule as to substituting a new petitioner, the Court will not 
make an order upon a petition at the instance of other persons 
appearing upon it, if the petitioner has no case unless until sufficient 
notice of it be given. But the petition may, in some cases, be treated 
as amended. See Buckley, 9th Ed., p. 325 and cases there cited. K 

(8) Presentation of second petition— Liability for costs. 

(а) A creditor who presents a second petition knowing that a petition has 

already been presented, runs tbe risk of having to pay the costs, even 
though the first petition was presented by the Company, See 
Accidental and Marine htsur mice Company., E.P. Basch, 36 L.J. 

. (Ch.) 75=L.T. 173; Joint Stock Coal Co. 8 Eq. 140; Empire 
Assurance Corpoi-ation, 16 L.T. 341 ; Brooke ACo., (1888), W.N, 213 ; 
Buildincj Societies Trust, 44 Ch. D. 140 ; Standard Cement Co., (1890) 
W.N. 91, cited in Buckley, 9th Ed., p. 324. L 

(б) But if the second petitioner alleges and proves fraud affecting the first peti- 

tion, the first petition will be dismissed and the second petition will 
become the first. See Buckley, 9th Ed., p. 325. Also Norton Iron 
Co., (1877) W.N. 223=47 L.J. Oh. 9 ; Building Societies Trust, 44 Ch, 
D. 140. M 

(c) If a creditor who is in earnest about winding up — ^finds that a petition has 
been already presented but suspects fraud, he should, before he pre- 
sents a second petition, write to the first petitioner requiring to know 
before a certain day whether or not he is going bona fide to press for an 
order and stating that in default of a satisfactory answer he should 
present another petition. See pet Jessel, M.B. in the Norton Iron Co. 
(1877) W.N. p. 223=47 L.J. (Oh.) 9. N 

((Z) Where a second petition is presented in ignorance of the first, the petitioner 
will have costs up to the time he becomes aware of the existence 
of the first petition. General Financial Bank, 20 Ch. Div. 276 ; 
Building Societies Trust, 44 Ch. B. 140 ; Sheringham Development 
Co.. (1893) W.N. 5. ’ B 

(e) He will not be given the subsequent costs unless he has good reason to 
believe that the first petition was presented in bad faith. (Ibid.) See 
Buckley, 9th Ed., p. 325. 

N.B, — The mere advertisement of the first petition does not necessarily raise a 
presumption of notice. Mairin Bank Co., 38 h.T. liO. 

N.B. — Thus where a first petition that was advertised was adjourned sine die on 
coming for hearing, and six months afterwards a creditor an ignor- 
ance of its existence presented a second petition he was held entitled 
to costs. {Ibid.) F 

(9) Several petitions— Conduct of winding-up. 

Where two petitions were presented, one by paid-up shareholder, and the other 
by shareholders who had only paid a deposit, one order was made on 
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S. — The petition mmt aiiege . . . , wlndiag-up the Company*^— {Comludid). 

both the petitions and th# conduct of the wiuciing-up given to tlie 
paid-up shareholder. Constnntinople and Alexandria Hotel Co-, l-S 
W.R. 851 ; Berlin Great Market etc., 19 W.R. 793. 

(10) Le^al representative of deceased petitioner. 

On the death of a petitioner before the hearing, his personal legal representative 
can obtain an order to carry on the petition. Dynevor Ccdlieries Co.^ 
W.N. (1878), p. 199. ' R 

6. — Nothing in this section. . ..moneys due.” 

1. share-holder in appear— English and Indian Law. 

(а) The explanation expressly provides that a member, who is indebted to the 

Company in respect of a call made, or other inoncvt* due, cannot peti- 
tion. There is no such provision in the blnglish Act. In some 
English cases it has been held that the fact tliat a shareholder is in 
arrears of calls is no bar to his petition, but the Court will not hear 
the petition until the calls are paid or paid into the Court. See 
Diamond Fuel Co,, 13 Ch. D. 400; Crystal Beef Gold Minina Co., 
(1892) 1 Gh. 408. ' S. 

(б) Or the Court may before hearing the petition require the petitioner to 

give an undertaking that he will submit to the order of the Court in 
respect of the payment of eallsj so that if the petition succeeds, the 
Court may require the payment of calls before drawing up the order ; 
and if it fails, the Court may enforce the undertaking and order; the 
payment of calls. Crystal Reef Co., {1892) IGh.iQS. T 

(c) In some other English cases, it has been held that the petition of a share- 
holder may be dismissed on the ground that he is in arrear ; otherwise 
a shareholder, upon whom a call has been made may evade the 
payment of call by presenting a petition. See European Life Assur- 
ance Society, 10 Eq. 403 ; Steam Stoker Co., 19 Eq. 416 ; Petersburg 
Gas Co,, 33L.T. 637 = 24 W.R, 230 ; Joint Stock Coal Co., 8 Eq. 146, 
152. U 

N.B.— But Buckley says “ this was rather supplementing the Act than 
interpreting it.” See Buckley, 9th Ed., p. 321. 

132. No contributory of a Company under this Act shall he 
capable of presenting a petition for winding-up 

. Contributory when ^ i .r. i c r, 

not qualified to sucli Company unless the members of the Com- 

petiMon pany are reduced in number to less than seven, 

or unless the shares in respect of which he is a 
contributory, or some of them, either were originally allotted to 
him, or have been held by him, and registered in his name, for a 
period of at least six months during the eighteen months previous 
to the commencement of the winding-up i, or have devolved upon 
him through the death of a former holder : 

Provided that, where a share has, during the wdiole or any part 
of the six months, been held by or registered in the name of the 
wife of a contributory either before or after her marriage, or by or 
in the name of any trustee for such wife, or for the contributory, 
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such share shall, for the purposes of this section, be deemed to have 
been held by and registered in the name of the contributory. 

(Notes). 

General. 

Gorresponding Engiish Law. 

The two paragraphs of this section correspond to proviso (a) to S. 137, 
sub-s. (1), and to S. 137, suh-s. (2) respectively of the English 
Companies (Consolidation) Act of 1908. 

Under the English Act a contributory cannot present a petition if the number 
of members is reduced in the case of private company, below two, 
or in the case of any other company below seven. The Indian Act 
draws no distinction between a private company and a public 
company. 

In other respects there is no diSerence between the provisions of this section 
and the corresponding English Law. Y 

/. — “ Unless the shares . . . .commencement of the winding-up,” 

(1) “ Held’ ‘—Meaning of . 

(а) The word “ held” in the section means that the name of the contributory 

has been on the register of shareholders during the requisite time or 
ought to ha%’e been on the register but for the default of the Company. 
Wala W^naad Mljimg Co., 21 Oh. D. 849 = 30 W.R. 915; Patent 
Steam Engine Go. , 8 Ch. D, 464. W 

(б) Where a trustee was appointed in the liquidation of a contributory during 

the period of six months but was nob registered as a share-holder and 
his title was lost by the acceptance of a composition, held, the contri- 
butory in liquidation was entitled to petition, and his holding was not 
affected by the appointment of the trustee. TFuZa Wynaad Miniitg 
Co., 21 Ch.D. 849 = 30 W.R. 915. X 

(c) Where by an order of the Court made more than six months before the 
winding-up of a Company, the Company was required to register 
certain persons as shareholders, but the Company neglected to comply 
with the order, the persons were held entitled to petition though 
their names were not on the register. Patent Steatn Engine Co., 
8 Ch. D. 464. J 

(2) Whether a B contributory can petition. 

“ There does not seem to be any doubt that a past member liable as a contri- 
butory, can petition. He is of course included under the term 
“contributory,” and the enactment which imposes upon a contri- 
butory as one qualification for presenting a petition that his shares 
must have been registered in his name for ' ‘ at least six months 
during the eighteen months before the commencement of the winding- 
up,” .shows that the petition of a B Contributory was intended.” 
Buckley, 9th Ed., pp. 321, 322. O/. Times Fire Assurance Co., bOQ 
which was a case under 7 & 8 Yie., Ch. 110. % 

N.B.— For the difference between the English and Indian Laws as to the right 
of a shareholder in arrear to present a winding-up petition, sec notes 
under S. 131, szipm. X 
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Commencement A winding-up of a Company !)y the Court 

by shall be deemed to commence at the time of the 
presentation of the petition for the winding-up i. 

(Notes), 

Cieneral. 

GorpespornSing English Law. 

This section corresponds to S. 139 of the English Companies (Consolidation) 
Act of 190S, B 

‘M winding-up.. tor the winding 

(1) Commencement of winding-up when order made on several petitions. 

Whore the order is maclo on several petitions the date of the presentation of 
the earliest petition is the date of the comnicneemont of the winding- 
up. Kent V, Freehold Land Co,, 3 Ch. 493. C 

H.B. — As to the commencement of voluntary winding-up, see S. 174, infra. 

(2) Date of commencement, when voluntary winding-up, is followed by corapulsory 
order. 

(a) Where a voluntary winding-up is superseded by a compulsory order, the 
winding-up will d.ate from the presentation of the petition for compul- 
sory winding-up and not from the date of the resolution for voluntary 
winding-up. Taurine Co,, 25 Ch. D„ 118 ; see, also, We&t Cumberland 
Iron, etc,, Co., 40 C.D. 3Gi. D 

lb) In United Service Co., 7 Eq. 76, it was held that if a compulsory order was 
made after a supervision order, the winding-up, commenced on the 
date of the passing of the voluntary resolution, and not on the date of 
the presentation of the petition. D-1 

N.B.— This case was doubted and criticised in Taurine Co., 25 Oh. D. 118. 

(8) Date of commencement when supervision order made. 

(ft) Where a resolution for voluntary winding-up is followed by a supervision 
order the date of the commencement of the winding-up is the date of 
the resolution ; for, the supervision order merely directs the conti- 
nuance of the voluntary winding-up subject to the Court’s supervision. 
See Buckley, 9th Ed., p. 411 ; Emden's windhifi-up of Compatiies, 
8th Ed., p. 137, E 

ib) It makes no diSerence whether the petition on which the supervision order 
is made is a petition for compulsory order or one for a supervision 
order, and whether the petition was presented before the date of the 
resolution for voluntary winding-up or after that date. See Weston's 
case, 4 Ch. 20. F 

(4) Importance of the date of the commencement of winding-up. 

The date of the commencement of winding-up affects many matters. 

(a) Thus if a person who has been induced by misrepresentation, to become a 
share-holder brings an action for rescission of his contract to take 
shares after the presentation of a winding up petition, the action will 
be defeated if a compulsory order is made on the petition. Kent v. 
Freehold Land and Brichmakmg Co., 1868, 3 Oh. App, 493. G 
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(6) Again, where a Company is being wound up by fcbe Courb, or subject to 
supervision, all dispositions of its property, and every transfer of 
its shares or alteration in the status of the members made between 
the commencement of the winding up and the date of the order, is, 
unless the Court otherwise directs, void . See S. 197, m/m. H 

(c) The date of the commencement of winding up will also be material to 
determine whether a past member is liable as a B contributory, and 
in some cases to determine whether a person who > ag ceased to be 
member is liable as a ,B contributory or A contributory. Sec S. 61, 
mpra. * . , . I 

{d/ It would also be material to determine whether a conveyance or other 
transaction is invalid as a fraudulent preference. See S. 213, infra, S 
(e) Also determine the validity or otherwise of certain attachments, distresses 
and executions put in force against the estate or effects of the Com- 
pany. See S. 212, in/m. K 

if) The date of commencement of the winding up may also be important in 
applying the rules of Insolvency to winding-up proceedings. See 
Halsbury's Laws of England, p. 419. L 

135. The Court may, at any time after the presentation of the 
petition for winding-up a Company under this 
injuSiom "^^' before making an order for winding-up 

the Company, upon the application of the Company 
or of any creditor or contributory of the Company, restrain further 
proceedings in any suit or proceeding against the Company i, upon 
such terms as the Court thinks fit 2. 

The Court may also, at any time after the presentation of such 
petition, and before the first appointment of liquidators, appoint 
provisionally an official liquidator of the estate and effects of the 
Company 3. 

(Notes). 

Oeneral. 

Corresponding English Law. 

The first para of this section corresponds to S. 140 of the English Companies 
Consolidation Act of 1908. 

That section also provides that where the action or proceeding sought to be 
restrained is pending in the High Court or Court of Appeal in Eng- 
land or Ireland, the application should be made to the Court in which 
the action or proceeding is pending. In other cases the application 
should abe made to the Court having jurisdiction to wind up the 
..'Company.. 

Para 2 of the present section corresponds to S. 149 (2) of the English Act, 
■which provides that provisional liquidators may be appointed after 
the presentation of a petition and before (where the proceedings are 
in England) the making of an order for winding up, or (where the 
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ptoeecdings are is Scotland or Ireland) the flrst aprvointmerii; of 
liquidators, S. 149 (3) of the English Act provides that where the 
proceedings are in England, the official receiver or any other tit person 
may be appointed as a provfeional liquidator before a winding up 
order is made. After the winding up order the official receiver be- 
comes the provisional liquidator by virtue of his office, and shall con- 
i tin ue to act as such until he oi another person becomes liquidator 
and becomes capable of acting as such. 

“ Restrain further proceedings. . . .against the Company* ” 

(1) Object of the section. 

As the main purpose of the Act is the e.ollection and distribution of the assets 
of Companies for the general benefit of their creditors, and amongst 
the creditors pari passu, this section confers on the Court a discretion- 
ary power to interfere by injunction to restrain one creditor from 
seizing an undue share of the assets for his own benefit. See per 
Turner L.J,, in Smith, Fleming <£• Gc.'s case, X Ch, 5i6. M 

{2} Application of the section. 

la) Under this section the Court has jurisdiction to stay actions andother pro- 
ceedings against a Company after the presentation of a winding-up 
petition and winding-up order is made. M-1 

(b) The provisions of this section apply to Companies registered under this 
Act including those registered under Part VII, infra, to Companies 
formed and registered under the Joint Stock Companies Acts XIX of 
1857 and VII of 1860, or either of them, to Companies registered but 
not formed under the said Acts or either of them and also to un- 
registered companies under Part VIII in/m. See Ss. *221, 222, 240, 
241, 243 and 245, in/m. N 

(o) In the case of Companies registered unde? Part VII, and unregistered Com- 
panies under Part VIII, the Court has also jurisdiction to stay pro- 
ceedings against contributories, but the application for stay can be 
made only by a creditor, and cannot be made either by the Company 
or by a contributory, whereas proceedings against the Company can 
be restrained on the application of the Company, any creditor or any 
contributory. See Ss. 241 and 24.5, m/mi 0 

(3) Stay of proceedings against aCompany uroiiudup under supervision. 

The Court has also jurisdiction to restrain proceedings against a Company 
after the presentation of a petition for a snporvision order, and Ijeforo 
the making of such order ; for, Ss. 192 and 195 infra provide that a 
petition for a supervision order, and a .supervision order .shall, for pur- 
poses of giving jurisdiction over actions against the Company bo 
deemed to bo a petition and order for winding up by the Court. 0-1 
N.B.— -A.S to the .stay of proceedings against a Company involuntary liquida- 
tion, see notes under S. 182, in/ra. 

(4) Stay of proceedings against a Company in voluntary liquidation. 

( ; By S. 182, infra, the Court may, on -the application of the liquidator, acontri- 
butory or a creditor of a Company in voluntary liquidation, exercise 
■ - - - all the powers which it may exorcise if the Company were being wound 

^ up by the Court. The Court may therefore under that section, restrain 
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actions, executions and distresses against a Company in voluntary 
liquidation. See Keyshan Co., 33 Beav. 123 ; Thomas v. Patent 
Lionite Co., 17 Oh. Div. 250; Westbury v, Twigg, 1892, 1 Q.B. 77 ; 

' Roundwood Colliery Oo,, lWil, 1 Oh. 373. P 

(5) Proceedings before and proceedings after a winding-up order, distinguished. 

Under the present section and Ss. 241 and 245 infra, the Court has a discre- 
tionary power to stay actions and other proceedings against a Com- 
pany after the presentation of the petition and before a winding-up 
order is made. But Ss. 136, 242 and 246 peremptorily stay proceedings 
after an order has been made until leave of the Court has been obtained 
to proceed with them. See BucfcZe?/ 9th Ed. p. 327. Q 

(6) Attachments distresses and executions after winding-up order. 

{a) By S. 212, infra (corresponding to S. 211 of the English Act), where a 
Company is being wound up by or subject to the supervision of the 
Court, any attachment, distress or execution put in force against the 
estate or effecting of the Company after the commencement of the 
winding-up shall be void. Q-1 

(6) An execution is said to be “ put iu force ” within the meaning of S. 212 
when the officer entrusted with the execution enters into po.ssession 
and seizes the property of the judgment-debtor. See London and 
Devon Biscuit Co,, 12 Eq, 190, 198. R 

(c) S. 212, therefore does not apply if execution has been levied by seizure 

before the commencement of winding-up, though the property has 
not been sold. But though S. 212 does not apply, a sale is a proceed- 
ing within this section and S. 136, infra, and the Court can, after 
commencement of winding-up, restrain it, though execution has been 
perfected beforc'the winding up. Perkins Beack Go., 7 Oh. D. 371 ; 
Asiatic Colour Painting Co., 14 Ch, D, 502. S 

(d) Likewise, the Court may restrain a sale by a landlord under a distress 

levied before commencement of winding up but not then completed 
by sale. Roundwood Colliery Co., 1897, 1 Ch. .373. T 

(«) Where in execution of a decree the sheriff entered the premises (a theatre) 
of the judgment-debtor and after the commencement of the winding- 
up received moneys from the public for entrance into the theatre, 
held, that the execution was ‘ put in force ’ from the date of the 
receipt of the moneys, and that the execution was void in respect of 
moneys received after the commencement of winding-up, and that 
the moneys thus received should be paid to the liquidator. Opera, 
Lim., 1880, W.N. 2 Ch. 154=-.62 L.T. 859. U 

/) In Exhall Mining Co., 4 D.J. and S. 377, it was decided that S. 211 of the 
English Companies Act corresponding to S. 212 of the Indian Act is 
to be read with and controlled by 8. 140 and 142 of the English Act 
(corresponding to the present section and S. 136, infra), and that 
their joint effect was to put the creditor who desired to proceed to 
execution after the winding-up order to the necessity of coming to the 
Court and asking for leave; whether ho should be allowed to proceed 
or not was for the discretion of the Court. Y 
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N.B. Commenting on tEis ease, Buckley says “ it is tiifficutt, no doubt to sec 
wliy the clear and precise provisions of S. 'ill iEiigliah Act) should 
be read as if adistre^ were a proceeding within S. 142 (English Act), 
but the Court is bound by the decision, and the many subsequent 
cases which have followed it.” Buckley, 9th Ed,, p, 829. 

(7) Priority of Crown debts. 

The provisions of the Act do not aSect the rights of the Crown whether by 
way of distress or priority of payment. The Court cannot prevent 
the Crown from proceeding against a Company in liquidation or 
from levying execution upon its property. English Joint Stoch 
Bank, 18G6, W,N. 199. Henley d Co., 0 Ch. Div. 469 = 26 W.R. 885 ; 
West London Commercial Bank, 36 Ch. D. 864. See, also, Onrnial 
Bank Company. E.P. Crown, 28 Ch. D, 643 ; E.P. Postmaster- 
General, 10 Ch. D. 595. But see Regent United Service Stores, 38 
L.T. 130, cmitra. ¥-1 

(8) Ordeu under the section, discretionary. 

Under this section the Court has a complete di.seretion to stay actions and 
proceedings against a Company in liquidation at any time before a 
winding-up order is made. See IS B, 65 ; see, also, In re Great Ship Co., 
Parry's case, 4 D.J. & S. 63 = 33 L.J. Ch. 245=8 N.R. 181 = 12 
W.R. 139 = 10 Jur. (N.S„) 3 ; Smith, Fleming d Co.'s case, 1 Ch. 
538, 545. W 

(9) Discretion how exercised, 

(а) As the main object of the Act is to collect and distribute the assets among 

the general body of creditors 2Jnrtpa.ss7t, in exercising the discretion 
the Court is bound to look at the legal rights of the parties, and at 
the interests not of one class of creditors only, but of each particular 
class of creditors who may bo affected by the decision at which it 
shall arrive. It is the duty of the Court to hold an even hand between 
the interests of all the parties. See Turner L.J. In re Great Ship 
Co., Limited, Parry's case, 1863 ; DeG-. J. & S.M. 63 = 33 L.J. (Oh.) 
245=3 N.R. 181 = 12 W.R, 139 = 10 Jur. (N.S.) 3. Bee, also, Smith, 
Fleming S Co.'s case, 1 Ch. 538, 545. X 

(б) In considering the question as to the exercise of its discretion in granting 

an injunction, the Court is bound to see what would be its duty or 
might probably be its duty if the order to wind-up had been aciually 
made, and an application had been made by the creditor under S. 136, 
to continue the suit or proceeding. Ibid. Y 

(10) Undue delay in applying for stay— Effect of. 

If the application for stay of an action is not made promptly after the 
presentation of the petition, and the plaintiff obtains a decree and 
proceeds to execution, an order to stay the execution will be made 
only on the term of payment into Court. Everingham v. Co-opera- 
tive Beer Co,, 1QS0,W. IS. 99, Z 

(11) Stay of executions. 

An execution is a proceeding within this section and S. 136, infra, and can be 
restrained by the Court. ^ 
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(12) Execution pat in force before commencement of winding-up. 

(rt) If before the presentation of the winding-up petition a creditor bas 
obtained judgment, and the property of the Company has been 
attached and seized in execution, he becomes a secured creditor and 
the Court will not, in the absence of special circumstances, restrain 
the sale. Great Ship Co., Parry's case: iDeJ. md S>. 63 = 33 L.J. 
(Gh.) 245 = 3 N.R. 181 = 12 W.R. 139 = 10 Jur. (N.S.) 3; Withernsen 
Brickieorks, nGh.D.mi, B 

N.B.— Where the decree in a suit had been already executed by the attach- 
ment of the property of the defendants, held, although the sum 
decreed may not have been realized by a sale, there was no longer a 
suit or action to be stayed within the meaning of S. 72 of Act XIX of 

18.57. 3 Bom. O. 0. 20. 

(5) Again, if execution is only prevented by resistence made to the officers 

entrusted with execution, the Court will not grant an injunction under 
this section. London Cotton Go., 2 Eq. 53 ; see, also, Dublin Exhibi- 
tion Palace, etc. Co., I.R. 2 Eq. 158, C 

(c) But an injunction will be granted where a forced sale under execution would 
be ruinous to the Company and their creditors. In such case, how- 
ever, the creditor would be given a first charge on the property for 
his debts and costs, or the same rights would be reserved to him over 
the proceeds of the property sold as he would have had if the property 
had been sold. See Hill Pottery Co., 1 Eq. 649 ; see, also, Dublin 
Exhibition Palace, etc. Co., I.R. 2 Eq. 158 ; Plas-yn-Mhowys Coal 
Co., 4 Eq. 689 ; Railway Steel Co,, Be Taylor 8 Ch, D, 183 ; Pen-Alit 
Silver Lead Mining Co., 15 Sol. J. 714. D 

N.B,— Buckley questions the authority of these cases and says it does not 
appear what right the Company has to special indulgence. See 
Buckley, 9th Ed., p. 331, and also Milwood Colliery Co,, 24 W.R. 
898. 

(13) Stay of execution when possession not taken before winding-up. 

(a) If possession is not taken before the presentation of the petition, the 
creditor is not a secured creditor and the Court, having regard to the 
object of winding-up proceedings, «ia., an equal distribution of assets 
among all creditors, will not, in the absence of special circumstances 
in favour of the judgment-creditor, allow proceedings in execution to 
continue. See Smith Fleming <S Go.’ s case, 1 Ch. 538, 545 ; Thomas 
V. Patent Lionite Co., 17 Ch. D. 250 ; Londoti and Devon Biscuit 
Co,, 12 Eq. 190; Dimson's Estate Fire clay Go., 19 Eq. 202; 
liaiboay Steel Go., Re Williams, 8 Ch. D. 183. E 

(6) But the rule in this respect is only a geiieml one which has been adopted 

in the discretion of the Court and may in a proper case be disregarded. 
The Act makes no distinction whether possession has or has not been 
taken before the commencement of winding-up. See Buckley, 9th 
Ed., p. 331. F 

(c) Thus, In re Bastow & Go., 4 Eq. 681, execution was allowed to proceed 
though possession was not taken before the presentation of the 
petition. The special circumstances of the ease were (1) the petition 
was presented by the Company so that the winding-up was for their 
'own convenience; (2) the creditor had no fair notice of the petition; 
(3) the assets were sufficient to pay all creditors in full. F-1 

h.. 
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{(1) So also, where, owing to vexatious delay on the part of the Couipany iti an 
action a creditor was not able to levy execution tuitil after the 
presentation of the petition, be was not restrained. Imperial Steevn 
Co., b7 L.J. Cb. 517 = 16 \V.F{. 689 = 18 L.T. 890. F.2 

ie) Similarly, a creditor who has been induced by the Company to give them 

an indulgence by forbearing to proceed to judgment or execution 
wilhiDOt be restrained from prosecuting his claim against the Company. 
Richards d Co,, 11 Ch, D. G76 ; Doubted in Iron Collicrii Co., -2,0 
Ch. U. 449. G 

if) Whore there was delay in issuing execution owing to the Comptny’s 

application for time, the creditor was allowed to proceed execution. 
Enilwaif Steel Co., Re Ta-iflor, H Ch. IX 188 ; Ihmbial in Iron Collier 
Co., 20 Ch. 1). 442. H " 

N.B. — Having regard to Iron Colliery Company, 20 Ch. I). 442, these cases 
are of doubtful authority. ^v.eTSnimi's<d Disinfector Co., 20 iic]. 

N.B. — “ If these cases can be supported, it must be, it is conceived, upon the 
particular circumstances which went to show that the other creditors 
would not be injured. For, there .seems to be no principle in saying 
that the fund available for payment of the other creditors is to be 
diminished because the Company delay or deceive the judgment- 
creditor.” 

(3«aere.— Whether indulgimce given at the request of the Company or delay 
caused by the Compiiny vexatiously, or even by false pretence, is any 
ground for giving leave to proceed with an execution- Buckley, 9th 
Ed., p. 332 ; see, also, Iron Colliery Co., 20 Ch. D. 442 ; Wttherns 
Brickworks, 16 Ch. D. 337, 339 ; Theresst^ cC Co., 1879, W.N. 31. I 

{14) Garnishee orders— Effect of service. 

(a) As regards garai.shee orders the .service of the order ni.si on the garnishee is 

equivalent to taking pos3c.ssiou in execution, so that if the order is 
served before the commencement of winding-up the judgment-creditor 
becomes a secure creditor. See National United Investment Corp, 
1901, 2 Ch. 950. See, also, United EnfiUsh and Scottish Insur, Co., B. 
P. Hawkins, 3 Ch 787 = 5 Eq. 300. ' J 

(b) But if the order jiisi though obtained is not served before tbo commence- 

ment of winding-up, the judgment creditor is not a secured creditor, 
and will after the commencement of winding-up bo restrained from 
enforcing the order against the garnishee. Stanhope Co., 11 Ch. I). 
160 : Cf. Hamer v. Giles, 11 Ch. D.942 ; E.P. Nelson, 14 Ch. D. 41, 
45, 46. ; K 

N.B. — In the case of a garnishee order the judgment-creditor puts in his own 
execution as a landlord does in distraining for rent. Buckley, 9th 
Ed., p. 333. 

(15) Appointment of a receiver by way of equitable execution. 

The appointment, at the. instance of a judgment-creditor before the commence- 
ment of the winding-up of a reciver of moneys in respect of the judg- 
ment-debtor’s interest in a ship, would not constitute the judgment- 
creditor a secured creditor if no order has been made for payment of 
these money.? to the judgment-creditor, Groshou' v. Lyndhnr.st Ship 
Co., 1897 2 Ch. 154. ' L 
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(16) Execution for costa incurred in liquidation. 

Tiio expenses of liquidation, snob as costs incurred by the Company in un- 
successfully bringing or defending an action for the benefit of the 

estate, should be paid in full out of the assets and execution lor them 

will not bo restrained. See Madrid Bank v. Felly, 7 Eq, 442 ; see, 
also, E. F. Livick, 5 Eq. 69 ; E. F. Smith, 3 Oh. 125 ; London Drapery 
Stores, 18S&, 2 Gh 68i\ Baitey and heetham’s case 8 Eq. M, H 

(17) Execution after winding-up order. 

(а) After making of a winding-up order the Court cannot issue or proceed with 

or put in force an execution without the leave of the Court See Ss. 
142, 212, infra. H 

(б) There is no Plnglish case in which leave to do any of these things has been 

granted after making the winding-up order. See Buckley, 9th Ed., 
p. 334. 0 

(c) It is extremely doubtful if leave would ever be given to issue or levy execu- 

tion in respect of a debt incurred before the winding-up, if execution 
has not been issued before the winding-up order is made. See Uni- 
versal Disinfector Co. , 20 Eq. 162, cited in Buckley, 9ih. Ed., -g. Q34.; 
sec, also, Emden's iohidmg-tip of the Companies, 8 Ed., g. 130.B P 

(d) But execution or distress maybe allowed after the winding-up order, in 

respect of a debt incurred after the order and for the benefit of the 
winding-up; e.g,, distress for rent of premises which the liquidators 
occupy for the convenience of the winding-up, and execution or its 
equivalent, OT 2 ., payment in full, out of assets in respect of costs and 
debts incurred by liquidators in. the liquidation for the benefit of the 
estate. See Buckley, 9th Ed., p, 324 ; sec, also, E. P. Leviah, 6 Eq. 
69 Madrid Bank v.Felley,! Eq, ii2', E,P. Smith, 3 011,126.. Q 

(18) Distress for rent. 

(а) A— is a proceeding within this section and S. 136, infra, and can be re- 

strained by the Court after the commauoement of winding-up. See 
Traders North Staffordshire Co., 19 Eq. 60. B: 

(б) Like other proceedings, it is not absolutely void under S. 212 but it is 

subject to the discretion of the Court by virtue of this section and 
S. 136, infra. See Buckley, 9th Ed.,p. 334. S 

(c) Siubject to the exception mentioned in S. 212 infra, the general rule of 
distress that a party entitled to rent in arrear may distrain in the 
premises out of which it issues, applies to Companies. Evans 
and Cooper, g. 2W. ^ ^ 

(19) Distress levied before commencement of winding-up. 

(a) If a distress has been levied by a landlord before the oommenoement of 

winding-up though not then completed by sale, the landlord becomes 
a secured creditor, the Court will not, in the absence of special cir- 
cumstances, restrain the sale, after the commencement of winding-up 
unless the liquidator pass the debt. Boundmood Colliery Company, 
1897, 1 Ch. 373. jj 

(b) Where a Company is wound up voluntarily in pursuance of a .special resolu- 

tion, it is not a sufficient ground for a stay order, that the distress was 
levied after the passing of, the first resolution .and on the eve of the 
confirmatory resolution. (Ibid.) Y 
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(20) Bistress levied after ’®inding-ap for rent acerned before -sisinding-np. 

{«) A distress for rent accrued due before the commencement of winding-up 
will not be allowed if the rent is- provable in the winding-up. Ccal 
Consumer’s Association, i Qh- D, 625; Thomas v. Patent Liouiie Co., 
17 Ch. D. 250, 256 ; Borth Yorkshire Iron Co., 7 Ch. D. 661 ; Bridge- 
water Pimjineering Co., 12 Gh. D. 181; South Kensington Stores, 17 
Oh. D. 181 : Trader's North Staffordshire Co,, 19 Eq, 60. W 

{b) This is so even where the Company is insolvent. Be Coal Consmnc.r’s 
Associatiim, (1876) 4 Ch. D. 625 ; JR*; Bridgeimter Engineering Co., 
(1879) 2 Gh. D. 181 ; see Halsbury’s Laws of England, p. 536, note 
(o). ^ X 

(21) Rent accrued before winding-up— Landlord when can levy distress. 

(а) If the lessor having a right of re-entry applie.a to the Court for leave to re- 

enter, he can obtain payment m full, for, if the Company seeks to 
retain the property, it can do so after sati.sfying the legal obligation to 
pay the whole rent in full. Silksto}ie v. Dodworth Co.. 17 Ch, D. 
158 ; General Share Co. v. Wesley Brick Co., 20 Ch. I), 260. Y 
N.B,— 1. Though the proper remedy of a landlord who is entitled to re-enter 
for non-payment of rent is to sue for possession, still, if he applies for 
possession and the claim is one against which the liquidator would 
have no defence in the winding-up, the Court will order the liquidator 
to deliver posses.sion and will not put the applicant to the expense 
of bringing an action. General Share and Trust Co. v. Wesley 
Brick and Pottery Co., (1882) 20 Ch. D. 260, C.A. ; Be New North 
Staffordshire Goal and Iron Co., (1884) W.N. 106 ; see, also, Be Strand 
Hotel Co., (1868) W.N. 2. Z 

2. The landlord cannot bo prevented from enforcing his right of re- 

entry merely to enable the Company to gain time for a re-construction. 
General Share Co. v. Wesley Brick Co., 20 Ch. D. 260. S 

3. But the lessor canuot gee p-ayment in full if the lease is at or above 

the rack rent and the lessor does not seek to re-enter. South Kensing- 
ton Stores, 17 Ch. D. 161. B 

4. Where under the terms of a lease the lessor has a right of re-entry 

“ if the Company shall be wound up ” this means only “ when the 
Company commences to be wound up ” and not “ when the Company 
is finally wound up.” In such a case on the making of a winding-up 
order the lessor is entitled if he applies for it, to an order for delivery 
of possession and cannot be put to the necessity of bringing an action. 
General Share Co. V. Wesley Brick Go,, 20Gh. D. 260. € 

5. This is so even where the Company is wound up for the purpose of 

ro-construction only. Fryer v. Ewart, (1902) A.O. 187 ; Horsey 
Estate, Lid. v. Steiger, (1899) 2 Q.B. 79. D 

6. In this case the Court of appeal did not allow the lessor the costs of 
his application in the lower Court. But Buckley asks “ why should 

**■ the lessor bear his own costs of an application in which he succeeded, 
and which was rendered necessary by the Company’s liquidation?” 
See Buckley, 9bh Ed., p. 3-38. E 

(б) If the goods upon which it is sought to distrain, though they may belong 

to the Company, are subject to a charge, e.g., to debenture-holders, for 
40 
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more than their value, they ate not considered as the property of the 
Company, and the lessor will be allowed to distrain for all rent when- 
sovet accrued due. Niew City Club JEx. p. Russell, 34: Oh, D. 646 ; 
Cmnherland Union Bank v. Mm’yport Iron Co., (1892) i Ch 415 ; 
Harper's Cycle Filling Co „ (1900) 2 Oh, 731; C.F. WilnwUv. London 
Celluloid Go., 31 Ch. D. 425==34 Oh. D. 147 = 65 L.T. 696= 35 W.R. 
145 = 56 L.J. Oh. 89. F 

K. B. — 1. The fact that a receiver has been appointed will make no difference. 
Nor can the debenture-holders prevent the distress by offering to give 
up their security. Harper's Cycle Co., (1900] 2 Oh, mi ’ New City 
Club Go., JS.P. Purssell, 34 Oh. D, 646 ; G. F. Cannock and Rugehy, 
Colliery Co., E. P, Harrison, 28 Oh. D. 363. Gr 

2. Though the language of S. 212, infra, is general and forbids distress 
against Company’s effects and goods, yet, that section does not, so to 
speak, run with the effects so as to attach to them wherever they may 
be found but applies only where the distress is upon the effects as effects 
of the Company. E. P. Heavan, 6 Oh. 462 ; Trader's North 
Stfiffordshire Co., 19 Eq. 60 ; Exliall Mining Co., 12 W.R. 727 = 4 D. 
J. and S. 377 = 10 Jur. (N.S.) 576 = 4 N.R. 127 = 13 W.R. 219 = 11 L.T. 
581 = 34 L.J. (Gh.) 123. H 

(c) It tliere is no privity between the lessor and the Company, as where the 
Company are only under-lessees or equitable owners of the lease, the 
lease being vested in trustees for the Company, the lessor is not a 
creditor of the Company and cannot prove in the winding-up. But 
he has a tight of distress against the legal tenant, for rent whenever 
accrued due, and may distrain upon the goods found upon the pre- 
mises though such goods happen to be the goods of the Company. 
Lmidy Granite Co., E.P. Heaven, 6 Oh, 462; Traders North Stafford- 
shire Co., 19 Eq. 60 ; Regent United Service Stores, 8 Ch. Div. 616 ; 
Bzhall Mining Co., 4 De. G. J. & S. 377. I 

N.B, — 1, S. 212, infra, does not render void a distress by a person who distrains 
not as a creditor of the Company but as stranger against his debtor 
upon the goods which the debtor may have in his possession , though 
such goods happen to be the goods of the Company. E.P. Heavan, 
6 Oh. 462. J 

2. The Court cannot bring the case within the scope of that section by 

giving the lessor permission to prove in the winding-up. Regent 
United Service Stores, SCh.T). G16. K 

3. Bui, if the lessor accepts a collateral security for the rent, from the 

Company, he become.s a creditor of the Company and is entitled to 
prove for the rent in the winding-up, and will not therefore be allowed 
to distrain. New City Chib, E.P. Purssell, 34 Ch. D. 646 ; Harper's 
Cz/effi Co., (1900) 2 Ch. 731. L 

4. The decision in E.P. Olemence, 23 Oh. D, 154 that the acceptance of 

a collateral security would not affect the right of distress, was doubted 
and not tohowed in New City Club, E.P. Pxi^rssell, Gh. 19. 0.9. 
See also Harper's Cycle Co., (1900) 2 Ch. 731. M 

6. Where persons in whom a lease is vested in trust for the Company 
make payments of rent, their right to indemnity out of the trust 
property is a first charge upon it. Exhall Coal Co., Be Buckley, 
35 JBeav. 449. If 
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Restrain further proceediags-^.-agaiast the Company ’’—{Cmtinmd), 
{2-2) Rent aceraetl aftes? commencement of winding-up distress. 

(a) As lor rent accrued due after winding-up, the landlord wii I be aiiowted 

payment in full, or will be permitted to distrain, only if the liquidator 
retains possession of the premises for the benefit and convenience of 
the winding-up, but not otherwise. North Torlishuu-e Invi Co., 7 Ch, 
D. 6QI-, South Kensingtm Stores, n Ch. J). IGI ; Coal Consumer's 
Association, 1 Ch. D. 635; Lundy Granite Co,, 0 Cb. 4G2; Jli(^gin- 
shau) Mills, (1896) 2 Ch. 544, 550, 5G1 ; Oak Pits Colliery Go,, 21 Ch. 
D. 322 ; House and Land Jmresbnent Trust, 42 W.E. 572 ; Progress 
Assmmwe Co., 9 Kq. B1Q‘, Kensimjton Royal Marins Hotel, 35 W. R. 

• . .. 978 .:, ■■■■'■' ’ .'0 

(b) If the company retains possession of the property for its own purpose.^ and 

with a view to realize the property to better advantage so tb.at 
the lessor is not able to obtaitt possession r.f it, the Court will see 
that he receives the full value of the property and will allow him to 
distrain upon the goods of the Company or allow him payment in 
full for rent accrued due since the winding-up. E. P, Heavan, 
6 Oh. 462, cited in Buckley, 9th Ed., p. 336. S' 

N.B .—In such case the rent will be regarded as an obligation incurred for the 
benefit of the estate. North Yorkshire Iron Co., 7 Ch. D. 661; 
jffippinslemo Mifs, (1896) 2 Oh. 544, 650, 551. Q 

(c) If necessary the rent will be apportioned as on the date of presentation of 

the winding-up petition. See South Kensington Stores, 37 Oh. D. 

161. R 

(d) A distress or payment in full will not be allowed where possession is 

retained by the liquidator with the lessor’s consent, for the joint bene- 
fit of all the parties concerned. The lessor can in such case only 
prove for the amount of the rent. Be Progress Assurance Co., E.P. 
Liverpool Exchange Co., (1870) L.R. 9 Eq. 370; Re Bridgewater 
Engbieering Co., (3879) 12 Ch. T). 181 ; Re Lancashire Cotton Spin- 
ning Go., E.P, Carnelly, (1887) 35 Ch. D. GoG, C. A ; Be Higginshaw 
Mills, (1896) 2 Ch. 544 0. A ; Shackell d Co, y. Chorlton Sons, 
(1S95) 1 Oh. 378. S 

(c) Nor will it be allowed where possession is retained without a view to bis 
own benefit. North Yorkshire Iron Co., (1878) 7 Ch. D. GGl ; Be 
South Kensington Co-operative Stores, (1881) 17 Ch. I). IGl ; 
Broim Balcy and Dixon, E.P. Roberts a7id Wright, {1881} 18 Ch. 1). 
GU) ; Re Oak Pits Colliery Go,, (IS82) 21 Ch. D. 322 G. A.; He House, 
Bo House and Land Incesttnent Trust E. P. Smith, (1894) 42W.R. 
572. , , . , T 

{fj The mere fact that the liquidator left the Company’s plant and machinery 
where he found them, that ho had them valued for sale and that he 
took no steps to surrender the Company’s interest to the landlord, 
will not avail him to obtain payment in full. Oa/c Pifs Coffiery C7o., 
21 Ch. D. 322. U 

{g) Nor is it enough to show that the liquidator has done nothing but obtain 
from trying , to get rid of the, property, or that he has derived an 
indirect advantage from the depiised property, (/bid.) Y 
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i.— “ Restrain further proceedings. . . .against the Company ’’—{Continued), 

(•23) Possession lor the convenience of winding-up, test of. 

(f-i) In order to ascertain whether the possession retained by the liquidator is 
such as to give the landlord a right to payment in full it appears the 
test is not whether the possession has been retained for the purpose 
of carrying on the business so as to give benefit for the estate, nor 
whether the landlord has been kept out of possession without any 
power of finding his own remedy by re-entry, but whether the com- 
pany has in fact wished to retain possession for its own benefit whe- 
ther by present working or by disposing of the property to better 
advantage as a going concern. Buckley, 9th Ed., p. 837 ; see, also, 
North YorTisliire Iron Go., 7 Oh, D.°66i; E.P, Neavan, & Ch.'D. 
462 ; Coal Gcmsurner’s Associatmv, i Oh. D. 625; Oak Pits Golliery 
Co„ 21 Oh. D. 322. W 

N.B. — Bent in respect of land retained by the Company “for the convenience 
of the winding-up ” is looked upon as part of the costs incurred in the 
winding-up, and under S. 168 the Oonrt may order the payment of 
such cost in such order of priority as it thinks fit. 

N.B. — For costs of voluntary liquidation, see S. 188, in/m. 

(24) Landlord seeking disfcress—O/ii/s of proving special circumstances. 

Where the landlord applies for permission to levy distress for rent, he is bound 
to show either (1) that there is some special equity which renders it 
unjust for S. 212 being enforced against him; or (2) that the rent 
ought to be paid as part of the costs of winding-up. Lancashire 
Ooffon Co., 35 Ch.D. 656. X 

( 25 ) Distress by mortgagee. 

(a) A mortgagee having a power of distress over property not otherwise included 
in the security “ as a landlord might distrain for rent” will not 
he allowed to distrain for arrears of rent accrued due before the 
winding up. The case is governed by the same principles as are 
applicable to the case of a lessor seeking distress for rent. Be Brown 
Bayley and Dixon, E.P. Roberts, 18 Gh. O, Y 

{b) But as a mortgagee has the benefit of his security he cannot get leave to 
distrain so easily as a landlord with a power of distress. See Siggin- 
shaio Mills Co,, (1828) 2 Gh.. 5i5 ; Lanoashii'e Cotton Spinning Co., 
E.P. Garnelly, 85 Gh. D. 656 ; Be Brown, Bayley and Dixon Roberts, 
18 Gh. D. 649. ' ‘ Z 

(c) Thus where the liquidator took possession without objection on the mort- 
gagee’s part, and the liquidator kept the property in working order 
so as to prevent deterioration and to enable the same to be sold as a 
going concern the Court held that the liquidator’s possession was as 
much to the benefit of the mortgagee as to the Company and refused 
leave to distrain for interest accrued due since the date when the 
liquidator entered into possession. Higginshaw Mills, (1896) 2 Gh, 
544. A 

(36) Liquidator’s liability for rent— -Nature of. 

(a) A liquidator who takes or retains possession of property held by a Company 
does not thereby incut a personal liability for the rent with only a 



,S,13i3 : , ; .Act :¥i ®fi882-^:CTHE. INDIAN companies act). 313 

I. — “ jRestraln further proceedings ^<.^ .ag&inst the Company^* — {Concluded}. 

right of indemnity against the ass6t.s, for the Coiapatiy’s property 
does not vest in him, and the <»eupafcion is not the ocoapatioa of the 
liquidator but of the Company. Wearmuuth L’row?i Gla&^ Co,, IQ 
Ch. D. 640. B 

(6) Even a vesting order under S. 247, in the case of an unregistered Company 
would not make the liquidator personally liable, for, such order as the 
effect of vestirig the property in the liquidator only in his ofiicial 
character, but not in bis personal character. Graham v. Edge, 20 Q. 
B. r>iv. 633 ; S. C. Ihid!., 538. € 

(c) The case is dillerent from that of the assignee in Insolvency, in (1) that 
the property does not vest in the liquidator, and (2) he has no right 
of disclaiming the lease. See Buckley, Uth Ed., p. 337 and the case 
there cited. 0 

{d) His case is also difierent from that of an executor. An executor is an 
assignee of the lease and by taking possession he becomes personally 
liable for subsequent rent up to the letting value of the holding. 
Stratlmore v. Vane Norcliffe's Claim, 37 Oh. D, 128. E 

(27) Distress for rates. 

(а) A distress for rates put in force before the commencement of winding-up 

will not be restrained unless the liquidator pays the rates. See Dry 
Docks Cwporation of London, (1888) 39 Ch. D. 306. F 

(б) Under S. 200-A, infra, all revenue, taxes, cesses and rates payable to the 

Government or a local authority, due from the Company at the date 
of the commencement and having become due and payable within 
twelve months next before that date, are, along with certain salaries 
and wages of clerks and servants of the Company, to be paid in priority 
to other debts. G 

(c) Where S. 200-A does not apply the whole of a rate assessed before winding- 

up for a period in the course of which winding-up has commenced is 
a debt of the Company in the winding-up and is provable. The rate 
cannot be apportioned and payment in full obtained of so much of the 
apportioned part as is attributable to the period after winding-up 
commenced. Buckley, 9th Ed., p. 338. H 

(d) But rates made after the commencement of winding-up should be paid in 

full if the liquidator retains beneficial occupation of the premises for 
the convenience of the winding-up or leave will bo given to distrain 
for them. See Blazer Eire Lighter, Ltd., (1895) 1 Ch. 402 ; National 
Arms etc., Co., 28 Oh. D. 474; West Earfpool Iran Co., 34 L.T. 568 ; 
Wearmouth Crown Olass Co., 19 Ch. D. 640 ; International Marine 
Hydropathic Co., 2B Ch.D. ilO. I 

(28) Order for stay of proceedings in another Court, when takes effect. 

Where an order is made by a Court in which a Company is being wound up, for 
the stay of proceedings against it in another Court, and application is 
made to the Court in which the proceedings are pending to execute 
the order, the order can be given efieot to only from the date of the 
application. 8 Bom, O.C. 20. . J 
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2. — “ Upon such terms as the Court thinks fit. 

Security may be required before stay is granted. 

(a) Where on the application of the Company the Court stays further proceed- 
ings in a suit pending against it, the Court may require the Company 
to give the usual undertaking as to damages. 18 B. 65. E 

ib) The practice of the English Courts is where a winding-up petition is about 
to be heard, to restrain actions by creditors against the Company on 
motion ex parte, the applicant giving the usual undertaking as to 
damages. See London and Suburbun Bank, 19 W.R. 950 = 25 L-T. 
23. Bee, also, Ifasftflcit V. A««ft:rson Co., (1877) W.N. 252 = 26 W.R. 
100 = 37 L.T. MO. L 

N.B. — Where proceedings are stayed, the Court would generally require the 
liquidator to admit the creditor to prove for the amount of his claim 
in the winding-up. See Be Poole Fire Brick and Blue Clay Co., 
(1.873) 17 Bq. 268. See, also, 30 M. 533. M 

3. — “The Court may also of the Company. “ 

(1) Provisional liquidators, appointment of, under English Law, 

As to when a provisional liquidator may be appointed under the English Com- 
panies (consolidation) Act, and as to the appointment of thp Official 
Receiver as provisional liquidator, see notes under the head ‘ general ’ , 
supra, N 

(2) Appointment of voluntary liquidators as provisional liquidators. 

Where a supervision order is superseded by a compulsory order, the Court may, 
by the last mentioned or any other subsequent order, appoint the 
person who is then liquidator as a provisional liquidator either with 
or without any other person. See S. 196, infra. 0 

(3) Provisional liquidator’s, appointment contingent. 

The appointment of a provisional liquidator is not only provisional but also 
contingent on an order for compulsory winding-up being made ; if no 
such order is made, the appointment would not interfere with the rights 
of third parties. Dry Docks Corpn., 39 Ch. Div. 306, 314. P 

(4) Provisional liquidators, when generally appointed. 

According to the practice of the English Courts, a provisional liquidator would 
not generally he appointed before the hearing of the petition unless the 
Company is in.solvent and the assets need immediate protection, or 
the Company itself is the petitioner, or consent.s to the application, or 
the petition is unopposed. See Hammersmith Town Hall Co., 6 Ch. 
D. 112 ; Railway Finance Go., 14 W.R. 754 = 14 L.T. 507 ; Eockall 
Fishery G’o., 11 W.R. 84; CUfoden Benefit Building Society, Z Ch. 
462 ; Bread Supply Association, (1890) W.N, 210 ; Emerson's case, 2 
Eq. 231 ; West Worthing Waterworks Go., 18 L.T, 8i.9. Q 

(5) Restriction of the powers of provisional liquidator. 

(а) Where a liquidator is provisionally appointed by the Court, the Court may 

limit and restrict his powers by the order appointing him. See S- 345, 
infra, R 

(б) A provisional liquidator may be appointed after the winding-up order for a 

limited purpose. See Langham Skating Link Oo., 6 Ch. D. 102. S 
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The Court may also . . . .of the Company ’*~-{Com'luded]. 

(C) Security from provisional liquidator. 

(а) A provisional liquidator should generally give security to this satisfaction of 

the Court. See 3lerea}iHis I>an^- of Jfisfrnlia (ISO‘2), 2 Cb. 20 L T 

(б) But a provisional liquidator may be appointed for a limited purpose without 

security. Lan^kam Skarinff Eiu/c On., 16 Ch. D. 10-J. U 

(7) Appointment of provisional liquidators without Company's consent. 

In urgent cases a provisional liquidator may be .appointed without the Com- 
pany’s consent, on Ms undertaking to give security. IlammerfuniLh 
fPojni JMf Co., 6 CM D. 112. Y 

(8) Sx par/e appointment of provisional liquidators. 

The Court has to appoint a provisional liquidator without the Company 
being served. But an ex parte appointment will be made only under 
most exceptional circumstances. See MercmitUe Bank of Australia, 
(1892) 2 Gh. 204. W 

(9) Provisional liquidator entitled to costs of appearance. 

A provisional liquidator is not entitled to appear on the hearing of the petition, 
and if he appears, he will not be given his costs of appearance. 
General International Aejaioj Co., 36 Beav. 1 = 13 W.R. 363 = 34 L. 
J. (Ch.) 337 = 5 N.II. 265. X 

135. Upon hearing the petition i, the Court may dismiss the 
same with or without costs, may adjourn the 
suS'^by Copt^ on bearing conditionally or unconditionally, and 

hearing petition. may make any interim order or any other order 

that it deems just 2 . 

Corresponding English Law. 

This section corresponds to the first part of sub-S. 1 of S. 141 of the English 
Companies (Consolidation) Act of 1908. After the words ‘that it 
deems just ’ the English Act contains the words “ but the Court shall 
not refuse to make a winding-up order on the ground only that the 
assets of the Company have been mortgaged to an amount equal 
to or in excess of those assets, or that the Company has no assets.” 
These words recognize and give efiect to the decision in Crigglestone Coal Co., 
(1906) Ch. 2 327. 

Sub-S. 2 of S, 142 of the English Act provides that where the petition is pre- 
sented on the ground of default in filing the statutory report or in 
holding the statutory meeting the Court may order the costs to be 
paid by any persons v?ho, in the opinion of the Court, are responsible 
for the default. Y 

L~-*‘ Upon bearing the patitiott,” 

{:.) Who may be heard on the petition. 

(а) The only persons that are entitled to be heard on a petition are the Com- 

pany, its creditors and contributories, Bradford Navigation Co., 
9 Eq. 80 = 10 Eq. 331. Z 

(б) A secured creditor is entitled to appear on the petition without giving up 

his security. He is not bound to elect whether he will give up or 
retain his security until the time for proof arrives. Carmarthen Coal 
Co., (1875) W.N. 243 = 45 L.J. (Gh.) 200. A 
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t,—“ Upon hearing the petition” — {Concluded). 

(c) Persons who have become share-holders by transfer after the presehtation 

of the petition are also entitled to be heard. Tumacacori Mining Co-, 
17 Eq. 534, 537. . B, 

(d) If none of the creditors or contributories gives notice of intention to appear, 

the petition may, if the Company consents, be treated as unopposed 
at its first call. Jnwaft, (1891) W.N, 202. C 

(e) Persons other than creditors or contributories cannot insist that they shall 
be heard. But the Court may in its discretion hear any such persons 
in order to learn what public grounds there are in favour of or in 
opposition of the winding up. Bradford Navigation Co., 9 Eq. 80, 

lOEq.331. 

N.B. — They can be heard only as amide, curiae, and have no right of appeal. 
{Ibid.) 

(2) Amendment of petition. 

A petition may by leave of the Court be amended at the hearing. Queen's 
Benefit Building Society, 6 Ch. 818 ; White Star Co., 43 L.T. 816. E 

2.—” The Court may — just.” 

(1) Adjournment of petition. 

{a) As a winding-up order relates back to the presentation of the petition, and 
affects acts done in the interval, an adjournment will not generally bo 
granted except on some special grounds. Metropolitan Railway 
Warelioim Co., 15 W.R. 1121 ; 17 L.T. 108 ; Metropolitan Saloon 
Omnibus Co., E. P. Hatokins, 28 L.J. (Oh.) 830 ; Albion Bank, (1866) 
W.N. 388 ; 15 W.R. 148 ; 15 L.T. 346. F 

(5) But, where the majority of share-holders desire an adjouimment to enable 
the Company to make arrangements to pay its debts and if it appears 
that the petitioner (being a creditor) would have better chances of 
being paid under the proposed arrangement than he would under a 
winding up order, an adjournment may be given to enable the pro- 
posed arrangement to be carried into effect. Be Brighton Hotel Co., 
(1868) L.R. 6 Eq. 389. Q 

(c) Thus, an adjournment of four weeks was given where it appeared that the 
share-holders were getting up a subscription to pay off the immediate 
debts and were going to appoint new directors and cut down the 
expenses. {Ibid.) H 

{d) The Court may adjourn the petition also at the instance of a majority of 
the creditors, when there is a reasonable hope of an arrangement being 
made for payment of the debts of the Company. Western of Canada 
Oil etc. Co., 17 Eq. 1 ; Great Western Coal Co,, 21 Oh. D. 769 ; SL 
Thoms Bock Co., 2 G. B. lie. I 

{e) Where the Court is of opinion that a winding-up order will be useless if 
there are no assets, it may direct an inquiry as to assets, and pending 
the inquiry, order the petition to stand over. See Olathe Silver 
Mining Co., 21 Gh.B, 218, J 

{/) Where the petitioner consents to an adjournment the Court may substitute 
another petitioner who is desirous of prosecuting the petition. K 

{g) Where the Court has no power to make a winding-up order it cannot direct 
an adjournment , for the purpose of holding a meeting. Joint Stock 
Goaf Co., 8 Eq. 146. L 
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The Court may. . . .Just {Continued). 

(2) Dismissal of pstitlou at the wish of majority, 

(а) The Court may at the wish of the majority of creditor.^ dismiss the petition 

on the ground that a winding up order would be useless. Uruijita]i Cen- 
tral Eif. Co., 11 C.l'). $7%; Chnpel House Collery Co., 2iCh' 

M. B.-— As to adjournments and dismteals at the request; of the general body 

of creditor.^ and share-holders, sec further under S. 110, in/ra. 

(б) An order will generally tc made when there are matters which require 

investigation. lie Varieties Limited, (1S93) 2 Ch. 235. H 

(c) The fact that a petitioner has agreed to refer all the matters in dispute to 
an arbitrator, and the award of the arbitrator has not been taken up 
is no bar to his obtaining a winding-up order. Lancashire arid 
Nctvca,stle-npon-Tyne By. Co., 5 Rail and Cam Cases, 632, 0 

(3) Two Companies cannot be wound up by one order. 

Two Companies cannot bo included in oaie vvinding-np order though separate 
lists of contrihutorios are made for each Company, Shields Marine 
Association, E. P. Lee and Moore 1C W.R. 69 = 17 L.T, 303 = (1867) W- 
N. 265, 296. P 

(4) Petition not to be taken out of the list. 

A petitioner will not be allowed to take his petition out of the list, even though 
ho undertakes to pay the costs of any person.? who may appear. Be 
an Insurance Co., 33 L.T. 49 ; Midicales Hotel Co,, 17 L.T. 597. Q 
(5} Withdrawal of the petition. 

But when the petition comes on for hearing, he may, subject to the rules as to 
the substitution of another petitioner, withdraw hi,s petition on 
payment of costs. British Electric Street Tramvrays, (100.3) 1 Oh. 
725 ; Times Life Assurance Society, 9 Eq. -382 ; Home Association 
Society, 12 Bq. 59 ; Hereford Waggod Go., 17 Eq. 423; Marlborough 
GlubCo.,lR(\.%lQ. R 

N. B.~ As to the substitution of a petitioner in case of withdrawal, see 31 C. 

106, noted under S. 136. pp. 297 and 298, sttpra. 

(6) Costs of petition, Court’s discretion as to. 

Costs are in the discretion of the Court and cannot be claimed as ii matter of 
right. Costs may be refused if a creditor has aijpeared only to ask 
costs, or where the interests of the parties claiming costs are not 
affected or whore their separate appearance is unnecessary. Hull 
and County Bank, 10 Ch.D. 130 ; Walk linn United Mines, (1882) W. 
N. 134 ; Star and Garter Hotel Co., 42 L.J. Gh. 374 ; City Glass Co., 
(1874) W.N. 116; Criterion Gold Mining Co., 41 Oh. I>. 146; 
District Bank of London, 35 Ch. D. 67G. See, also, S. 35, Civ. Pro. 
Code (Act V of 1908). S 

(7) Costs of petition on withdrawal. 

[a) The costs which a petitioner will be required to pay on the withdrawal of 
his petition before hearing will include the costs of all the creditor.? 
and contributories who appear whether they appear to support or to 
oppose the petition, for the Court has in such a case no means of judg- 
ing whether the persons who appear to support or persons appearing 
to oppose are in the right. See Nacupai Gold Mining Co,, 28 Gh.D, 
65 ; Patent Cocoa Fibre Co., 1 Ch., 1>. 617 ; British Electric Street 
Tramways, (1903) 1 Ch. 725 ; North Brazilian Sugar Factories, 
(1887) W.N. 3 = 56 L.T. 329. T 
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2.—*'^ The Court may — just *’—(Contimied), 

N.B Bunickley says that the reasons for a contrary decision JablocliTioff 
Electric Light Co., (1883) W.N. 189-49 L.T. 5GG-32 W.R, 168, do 
not seem satisfactory. See Buckley, 9th, Ed., p. 323. 

{b} The right of creditors and contributories who attend the hearing, to costs, 
is not affected by the fact that they have notice that the petitioner in- 
tends to withdraw the petition. Iferc/ord E?zg«icmn<7 Co. , 17Eq . 423. U 
(c) But they will get only the costs incurred before hearing and the cost of 
attending. Marlborough Club Co., 1 Eq. 216. Y 

fd) The Court will generally allow only one set of costs, and not two sets, one 
to creditors and one to contributories for, separate sets of costs will 
not be given when the petition is dismissed on its merits, and no 
more ought to be given when it is withdrawn. See Per Kay, J. iii 
Criterion Gold Mining Co., 41 Oh. D, 146. See, also, Pecicham 
Tramways Co., 57 L.J. Oh. 462. W 

(e) But, there may be cases in which the Court may, in its discretion, allow 
separate sets of costs as for instance where the petitioner refuses to 
give any reason for the withdrawal of his petition. See North 
Brasilian Sugar Factories, (1887) W.N. 3—56 L.T, 229, as explained 
hiPcchham Tramtoays Co., 57 L.J. Ch. 462. X 

N.B.— In re Paper Bottle Co., in which the Court following North Brasilian 
Sugar Factories. (1887) W.N. 3 allowed two separate sets of costs. 
Peckham Tramways Company (57 L. J. 461) was not cited. See 
Buckley, 9th Ed., p. 323. 

N.B. — “ The real difficulty, however, is that while if the petition is heard there 
is a winning side and a losing side and the winning side gets one set 
of costs, it is impossible to do justice on the same lines when no one 
can say which side would have won.” Buckley, 9th Ed., p. 323. 

(/) As the petitioner is liable to pay the costs of the persons who appear, if he 
withdraws the petition before hearing, it seems he is entitled to re- 
quire the Company that such costs shall be paid by the Company if 
they wish to get rid of his petition by paying his debt. If the Com- 
pany pay the debt without providing for the costs, he is entitled to 
bring on his petition to get them. See Flagstaff Co. of Utah, 20 
Eq. 268, cited in Buckley, 9th Ed., p. 323. Y 

(8) Costs of petition that is heard, general rules as to. 

{a) The practice of the English Courts is that if the petitioner succeeds, the 
petitioner and the Company will get their costs out of the estate, 
and the contributories and the creditors who support the petition will 
also get one sot of costs each between them. If the petition fails the 
usual order is that the petitioner pays the costs of Company opposing, 
and also two sets of costs, one to tbe opposing creditors, and one to the 
opposing contributories. See E.P. Baylie, 2 Eq. 521 ; New Gas Co., 
S^Qh.T). 705- Anglo Egyptian Navigation Co., 8 ^,^. 660; E.P. Nun- 
nelcy, 39 L.J. Gh, 297; Madras Coffee, 17 W.E. 643; General Exchange 
Ba7ik, li Jj.'I!. ‘',582 ; Hop and Malt Exchange Go., {1856) W.N. 222. Z 
(5) These rules are not inflexible ; still, they have been adopted in England 
for many years, and apply whether the petitioner is a creditor or 
contributory. See Albion Bank, (1866) W.N. 388; Anglo Egyptian 
Co., 8 Eq. 660; Neio Gas Co., 5 Ch, D. 703 a^id other cases cited in 
Emden’s winding-up of Companies, 8th Ed., p. 269. See, also, 
Buckley, 9th Ed., p. 244, A 
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(c) Secured creditors can get their costs, thougli they do not elect to give up 

their security. Cnrimrthan Coal Co. (1873) W.N. -213 -15 L.J. Ch. 

: 200. B 

(d) Creditors or contributories who support the sueeessfu! pirrty will not be 

allowed to share the costs if they are represontod by the same solicitor 
as the party whom they support. Brighton Marine Palace, (1897) 
W. N. 12 ; Ibo InveUmmt Trust, (1904) 1 Ch. 29, C 

(e) Nor will they get their costs if they have not givou notice of their intention 

to appear as required by the rules, and have stated therein whether 
they support or oppose any and if any what order. See Buckley, 
9th Ed., p. 344. *D 

if) If a petition bona fide presented by a creditor or contributory is dismissed at 
the in.stance of a majority of .sharc;jioldcrs who doaire to continue the 
business, the dismissal may be without costa. Great Northern 
Co2>per Mining Co., 14 W.R. 705 ; Hoobury Bridge Coal Co,, (1879) 
W.N. 51. ' ’ E 

(g) But the petitioner will not bo given his costs. Tyneside Buildings Society, 

(1885) W.N. 148. ”f 

(h) If a creditor, after an offer made to secure or pay his debt and costs, pro- 

ceeds with his petition to a hearing, he will not be given costs incurred 
after such offer, or will be ordered to pay all the costs of the petition 
incurred since the offer was refused. See Buckley, 9th Eld., pp. 345, 
346. . G 

(i) An injunction may be granted to restrain ditector.s from paying themselves 

out of the assets, costs of a petition presented by themselves, but 
opposed by a number of the share-holders and a minority of the direc- 
tors, Smith V. Duke of Mamhester, 2i Ch. D. 611. H 

(?) If a person against whom the’petitionershas made r« personal charge appears 
and successfully refutes the charge, the costs of that person must be 
paid by the petitioner. Humber Iron TEor/rs Go., 2 Eq. 1.5 ; Anglo 
Greek Steam Co., 2 Eq. 1. I 

(9) Prelimiaary inquiry, costs of. 

If the petition is contested on some grounds as to which an inquiry is directed, 
and the result of the inquiry shows that the petitioner was correct, 
the costs of the inquiry must be borne by those whose opposition was 
the cause of the inquiry. Be Bosmn'then Mining Co., 26 L.J. Oh 
612, J 

(10) Petitioner’s costs, a charge on the estate. 

(«) As a winding-up order operates in favour of all creditors and contributories 
(see S. 131, sztpra), where a petitioner succeeds the petitioner’s taxed 
costs inoludingthe costs of establishing his debt and of an application 
to stay an action pending the hearing of the winding-up petition, 
are a first charge on the estate and must bo paid in full in priority to 
the costs of the liquidator. Audley Hall Cot tm Spinning Co., 6 Hq. 

. ■■245, ■ ■ ' K' 

(6) But the costs can be paid only out of the as-sets of the Company, and 
cannot be paid out of assets available for payment of debenture 
holders. Anglo Austrian Printing Union, (1895) 2 Ch. 891, L 

(c) The rule of priority applies only to costs of the petitioner. Other persons 
to whom costs might he awarded in the winding-up are not entitled 
to priority. Marlborough Club Go,, E, P, P&rcival, G Eq. 519, M 
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( 11 ) Petitioner’s costs free from set off. 

The costs to which the petitioner is entitled cannot be set off against any call 
that may become due to the Company from him as a contributory. 
General Exchange Bank, 12&. See, also, Eqtceslrian BuildingR 

Co., 1 Megone 115i. N 

(12) Costa of provisional liquidator. 

A provisional liquidator though served is not entitled to appear, and if he 
appears, he will not in general bo given the costs of his appearance. 
His position is that of a receiver pendente lite. See General Inter- 
national Agency Co., 36 Beav. 1 = 13 W.R. 363 = 34 L.J. (Oh.) 337 
= 5N. R. k'j.' 0 

N.B.— As to the liabilitj* for costs when a second petition presented when 
one is already pending, see notes under S- 181, p. 298, supra. 

(13) Discharge of winding-up order, effect of, as to costs. 

Costs under a winding-up order cannot be directed to be paid out of the estate 
if the order is subsequently discharged as invalid. See Estates Invest- 
ment Co., 8Eq. 227 ; Padstou Total Loss Assn,, 20 Oh. D. 137; Arthur 
Average Assn., 3 Ch. D. 522. P 

(14) Costs —priority of, when supervision order made. 

Where a supervision order is made on a petition, the costs of the liquidator 
incurred before the supervision order are to be paid in priority to the 
costs of the petitioner, and the petitioner’s costs are to b(3 paid in 
priority to the liquidator’s costs incurred after the order. New York 
Exchange Co., (1893) 1 Gh. nil. See, also, Sanitary Burial Assn., 
(1900) 2 Oh. 289. ' Q 

K.B. — As to the order of payment of costs where the assets are insufHcieut to 
satisfy all the liabiiitie.s. See S. 158, 

(15) Appeal against order on petition. 

(а) The order made on a winding-up petition is appealable, Buckley, 9th Ed., 

p. 346. See, also, B. 169, infra. R 

(б) The Company, by its directors, may appeal against a winding-up order 

notwithstanding that a liquidator has been appointed. Diamond 
Fuel Og., 13 Oh. Div. 400. See, also, Commercial Bank of South 
Australia, 31 S.J. 10. S 

(c) But, in such a case, the Court will order security for costs unless soma 

one who is personally liable for costs is joined. Diamond Fuel Co., 13 
Ch. D, 400. T 

(d) Any creditor or contributory may appeal though he is not the petitioner. 

Silkstme FaUOollmy Co.,lGh.. Div, 38. U 

(e) But creditors or contributories who did not appear below cannot appeal 

without special leave. Securities Insurance Co,, {189i)^ Ch. 410 ; 
Padstoio Total Loss Assn., 9QGh.,D. 131 , Y 

f) The Court of Appeal will not hear creditors and contributories in support of 
the appeal, but it may hear them in opposition and give them costs if 
they succeed. Nmo Qm Go., h Gh..J>vt. 1Q3. W 
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{(j) If an appeal against a winding-up order, preferred nomuiallj- by the 
Company, but really by the directora is dismissed, the order ■will be 
for costs of the respondents to be paid out of the assets, and no order 
as to the costs of the appellants. If the petition of appeal is merely 
dismissed with costs, the directors would get their costs from the 
assets. National Saving Bank, 1 Ch, 5-17 ; Diaimrul Fuel Co., 13 Ch. 
Div.400. X 

ih) Proceedings taken under a winding-up order will be discharged if the 
winding-up petition is dismissed on appeal. E.P, Willia7nmi, 5 Ch. 

■■ 309. ' ■-¥ 

138. When an order has been made for winding-up a Coin- 

Suits to be stayed proceeding 

after order for wind- .sliall bc proceeded with or commenced against 
the Company except with the leave of the Court ^ 
and subject to such terms as the Court may impose. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S, 142 of the English Companies (Consolidation) 
Act, 1908, Z 

/. — “When an order — leave of the Court.” 

(1) Application of the section. 

(a) The provisions of the section apply to all Companies registered under the 
Act including those registered under Part VII, in/ro, to Companies 
formed and registered under the Joint Stock Companies Acts XIX of 
1857 and VII of ISCO or either of them, to Companies registered 
hut not formed under the .s.aid Acts or either of them and to unregis- 
tered Companies under Part VIII, infra. See Ss. 221, 222, 240, 242, 
243 and 246, mfra. A 

ib) In the case of a Company registered under Part VII, infra, or of an 
unregistered Company under Part VIII, infra, after a winding-up 
order, proceedings not only against the Company, but also against any 
contributory in respect of any debt of the Company shall not bc 
commenced or continued except by leave of the Court. See Ss. 242 
and 2i6, infra. B 

(2) Proceedings against a Company wound up under supervision. 

Under S, 195, iiifra, on order for winding-up subject to supervision is, for 
purposes of staying actions and other proceedings, to be deemed a 
compulsory order. B-1 

(3) Proceedings against a Company in voluntary liquidation. 

The passing of a resolution for the voluntary windiug-up of a Oompeny does 
not operate as a stay of actions and proceedings against the Company. 
But the Court can, under S. 182, infra, stay such actions and proceed- 
ings on the application of the liquidator or a contributory. See 
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Westbury v. Twigg, (1892), 1 Q.B. 77. See, also, Kcymlicmi Co., 33 
. Beav. 123; Thames Plate Class Co. v. Land and Sea Telegraph Co., 
6 Oil. 643 ; Life Ass. of Etigland , 34 L.J. Oh. 64 ; Harrison v. Mort- 
gage Insurance Co., 10 T.L.R. 141. C 

N.B. — Poe the diSerance between the stay of proceeding.s before and after 
■winding-up, see notes to S. 134, sjtjom. 

(4) Winding-up order, effect of. 

(а) Under this section, a winding-up order peremptorily stays all proceedings 

against the Company until the leave of the Court has been obtained 
to proceed with them. G-1 

(б) A winding-up order also operates as a notice of discharge to the servants of 

the Company except when the business of the Company is continued. 
See S. 137, infra. D 

(c) The order also puts an end to the power of directors at any rate as to 

making calls. [Foioler v. Broad’s Patent Night Light Gas Co., (1898) 

1 Oh, 724. S 

N.B.— After winding up it is only the liquidator who can make calls. (Ibid.) 

(d) But the directors may appeal in the name of the Company against the 

winding-up order. Re Diamond Ptiel Co., (1879) 13 Oh, D, 400 O.A.F 

(e) The winding-up order does not dissolve the corporation. It is only when the 

affairs of the Company have been completely wound and an order of 
dissolution is made under S. 159, that the Company is dissolved. G 

(/) Nor has it the effect of vesting the Company’s property in the liquidator. 
See Halsbury’s Laws of England, Vol. V, p. 420. G-1 

(g) By S. 212, attachments, distresses or executions put in force against the 

estate or effects of the Company after the commencement of winding- 
up are void. G-2 

(.5) Proceedings in Company’s name after wiuding-up order. 

After a winding-up order the only persons whom the Court can authorize to 
institute proceedings in the name are the creditors and contributories. 
Cape Breton Co. v. Fenn, 17 Oh, Div. 198. H 

(6) Proceedings contemplated by the section. 

The proceedings which may be restrained or as to which leave to commence 
or continue may be given must be against the Company or against the 
liquidator in th.at capacity, and includes in the case of a Company 
registered uudet Part VII, m/ra, an action against a contributory to 
enforce a debt in that capacity. Be Onward Building Soeietij, (1891) 

2 Q.B. 563, 483, C. A. ; Be South of France Pottery Works Syndi- 
cate, (1877) 36.L.T. 651. ' ' 1 

(7) Proceedings under the section, instances of. 

(a) Applications for rectification of the register. Be Onward Building Society, 
(1891) 2 Q.B. 463. J 

(h) Criminal proceedings as- to rates or penalties. Be Flaint, Coal and 

Cannel Go,, (1887) 56 L.J. (Oh.) 232 ; Be Britain Medical arul 
General Life Assurance 4ssoeiatiow, (1886) 32= Gh. D. 503. K 
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(c) Sales after the eomraenoemeut of -winding-up imder oxceution.-. previously 
issued. lie Ferldns Bemh Lead Minimj C'o., US77) 7 Ch. D. 50.1. L 
Qticcre. — “ Whether an action against a liquidator in his odkial capacity, is 
within the section.” Buckley, Oth Ed., p. 35-2. 

(S) Proceedings not within the section^ — Instances. 

{a) Proceedings against a stranger -who is a co-defendant with the Company, 
Wells V. Estates Imesttmnt Vo., (1867) 15 W.R. 7G2. M 

{6) Actions against directors in respect of claims against them 'ey contribu- 
tories. New Zealand Banking Corjioi-atimi, E.P.JlanJce^, 21 li.f, iSl 
= (18GU) W.N. 21G. ’ H 

(c) A counter claim put in by the defendant in a suit brought by the Company 

is in the nature of a defence and is not within tlie scetion. Mersey 
SteeliS ImnCo. v. Naylor Benzrm iti Co., {I8b2) 2 Q. B. 'D. (liS. 0 

(d) Execution of a Judgment debt due to the Crown, or to the Secretary of 

State in Council for India. 5 B.H.C.O.C. 23. F 

(e) An appeal to the House of Lords, in a case in which the Company was the 

plaintifi was held not be within the corresponding section of the 
English Act. Humber v. Griffiths, 85 L.T. 141. Q 

(9) Leave to commence or proceed, -when will be given. 

(а) As a general rule leave to institute or continue ant auction will be given only 

where some question arises which cannnot satisfactorily bo determined 
in the winding-up, and to detenaine which an action is necessary. 
Wilson V. Natal Investment Go., 36 L.J. Gh. 312 = (1867) W.N. 68; 
Keynsham Co., 33 Beav 123 ; Life Assuraneeof England, Si, L.J. Ch. 
64 ; Poole Fh-e Brick Co., 17 Eq. 208. R 

(б) Sometimes leave may be granted to proceed with a suit till a particular 

stage is reached, e.g., until the defence, is delivered, in which ease 
further leave should be obtained to proceed with the suit beyond that 
stage. Thames Plate Glass Co. v. Land and Sea Telcgraiik Co., 0 Gb. 
643. ' S 

(c) Leave will be given to proceed with an action as against third parties to 

which the Company is a necessary party, the plaintiff undertaking 
that he will not, without the leave of the Court, enforce against the 
Company, any Judgment he may obtain in the action. lie IHo Grande 
Be Sul Steam Ship Co., {1817) 5 Ch. D. 282 ; Be London, Bombay, 
and Mediterranean Bank, Me Erven v. London, Bombay and Medcter- 
raneanBanJc, 15 L.T. 495 = (186GJ W.N. 407: 15 W.R. 2-15; Re. 
Broach Loading Armoury Co., Hngel v. Carrie. (1807) W.N. 75 ; Re 
Marine Investment Co,, (1868) 17 L.T. 535. T 

(d) Leave will also be given as a matter of course to continue proceedings for 

enforcing a mortgage or security upon the Company’s property, unless 
the Company offers to give all that the mortgagee can obtain by his 
proceedings, or unless ho has already obt-ained the same relief by an 
order in the winding-up. Lloyd v. Lloyd lO Co., €> Gh, D. 33U and 
other cases cited in Halsbury’s Laws of England, p. 533 and Buckley, 
9th Ed., p. 350. U 

(e) Where the question can most conveniently be determined only in an action. 

Wyley v. Exludl Coal Mining Co,, (186-1) 33 Beav. 588 Re Contract 
Corporation E.P., Bateman, (1866) 15 W.R. 118, 245 G-A ; Re Peace 
Joseph d Co., (1873) W.N. 127. Y 
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if) Or where the suit is for rescission or rectification of the register and com- 

menced by a share-holder before the winding up. Henderson v. Laeon, 
S Sallv. Old TalargochLead Mining Co,, (1876) 

QGh. 11.14:9 ; Marshall V. Glamorgan Iron and Coal Go., (1868) L.E. 
7 Eq, X29, 189 •, Cocksedge V. Meirogjolitan Coal Consumers Associa- 
tion, Ltd., 482 GSH.T. {mi) G.A. W 

ig) Leave has been given to bring an action of ejectment against the Company. 

Strand Hotel Co., (1868) W.N. 2, Buckley, p. 31. X 

(/i) To proceed with a suit for the specific performance of a contract. Thames 
Plate Glass Co. v. Land and Sea Telegraph Co,, (1870) L.E, 11 Eq. 

■■■■■■■ 248. ■ , 

(i) Whore an injunction was granted against a Company in a suit brought 
against it for restraining trespass and for damages, and a winding-up 
order was then made, a general permission to continue the suit was 
granted. Wylep v. The ExJiall Coal Mining Co., 88 Be&v, 580. Z 

(10) Leave to proceed with suit does not include leave to enforce execution of 
decree therein. 

The language of the section shows that proceedings in execution are regarded 
as distinct from the suit for purposes of the section, and therefore the 
permission given to proceed with a suit is not authority for pro- 
ceedings in execution of the decree iu the suit authorized. 16 B. 644. A 

(11) Appeal against order granting or refusing leave. 

{a) Where the Court in which the winding-up is proceeding, has granted leave 
to continue an action, the appellate Court will not interfere with the 
discretion of the lower Court. Thames Plate Glass Co. v. Latid and 
SeaTelegra2yhCo.,6Cla.648. B 

(b) But there are cases in which the Court of Appeal has granted leave when 
it was refused by the Court below. Strand Hotel Co., (1868) W.N. 
2 ; St. Ciithhert's Lead Smelting Go., 35 Beav, 384 ; (1866) W.N. 84, 
91 ; Me Queen v. London, Bombay etc., Bank, 15 L.T. 495 ; (1866) 
W.N, 407 ; 15 W.E. 245. C 

(12) Effect of winding-up order on leave previously given. 

Where leave is given to proceed to execution a suit against a Company in 
liquidation before the winding-up order is made, the making of the 
order will not necessarily affect the leave. 2 Ind. Jur. N.S. 123. D 

(13) Winding-up order of foreign Court, no bar to proceedings in this country. 

A suit may be brought in India against a Company which is being wound up 
by a Court in England without obtaining the leave of that Court, 
though the High Court in exercise of its general power may stay 
such a suit if there are circumstances that would render it proper that 
the suit, should be stayed. 5 B.H.C.0.0. 83, See, also, 1 Ind. Jur. 
N.S. 363. E 

(14) Winding-up order in India no bar to proceedings in foreign Court, 

ia) Similarly, a suit against a Company that is being woundup in this country 
may be brought in a foreign Court without obtaining tho leave of the 
Court in this country. Cf. E.P. Schide Railway Co., 9 Gh. 551, 500. ¥ 
N. B. — The provisions of thissootion and S. 212, itifra, apply only to tho Courts 
in this country and do hot apply to proceedings iu forcigu Courts. 
See Per Mellish, L.J, in JS.P, Scinde Railway Co,, 9 Ch. 557, 660. 
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{6} But the section applies to proceedings in this country, though they relate 
to property situated in a foreign country. South En&lem Puriugal 
Railway Co., 17 W.E. 9S2 ; Wanzer Lini, {1S91) 1 Ch. 305. H 

(c) The Court can also restrain a person within its jurisdiction front commonc- 
ing or continuing actions or proeecding.s, in a foreign Court, North 
Carolina E-stefe Co., (1889) W.N- 53=5 T.L.E, 328; Be Oriental 
Inland Steam Co.,E.P. Scinde Railway C'',, (1374) 9 Gh. App, 557 ; 
Flack's case, (1894) 1 Ch. 369 ; Re Beljasi Ship Ow}ier's Co., (1894! 

1 1.R. 321 C.A ; Re Jenkinsonand Co., (1907) 51 Sol. Jo, 715. I 
N.B, — The principle is that the assets arc held upon a trust for all parties 
entitled and are cesti que trust, who got,s posscs.siou of the trust property 
must be brought in for distribution with the rest, Buckley, 9th Ed., 
p, 349. 

(15) Jadgment ia rent of foreiga Court— Effect of. 

Where a person has obtained a judgment in rem in a foreign Court, against 
the property of a Company in liquidation, the liquidator cannot sue 
• him to recover from him the amount received by him under the 
judgment, though he is a British Indian subject domiciled in India. 
C.F. Mimia Craig Steamship Co. v. Chartered Mercantile Bank of 
India, London and China, (1897) 1 Q.B. 460 C.A. J 

(16) Stay of ptoceedinga with pemission to prove in winding-up. 

(a) Where proceedings are stayed or leave to proceed is refused, the Court 
would generally require the liquidator to admit the creditor to prove 
for the amount of his claim, and of his costs of action and of the 
application to stay or the costs incurred until ho had notice of the 
winding np- BePoole FireBrick and BkieClay Co., (1873) 17 Eq. 268 ; 
Walker V. Bamgher Distillery Co., (1875), 1 Q.B.D, 129; Lift 
Association of England, il35i) 34L.J. Ch, 64; Re Keynsham Co., 
(1863) 33 Beav 123. K 

{b) It would not be equitable for a Court to prevent under S. 136 a judgment- 
creditor from executing his decree without seeing that his rights are 
respected in the liquidation, 30 M. 533 following Klanher v. IVeill, 
Times, Jj.Bi. dH. h 

(c) Where A obtained a decree against a Company, and B in execution of a 
decree which he had, attached A’s decree, after the Company had gone 
into liquidation, held the Court should direct the liquidator to recog- 
nize B as the representative of A and should allow him to prove the 
decree debt in the name of A and to receive and apply dividends pay- 
able to A in satisfaction of his (B’s) debt, subject to the claims of 
other attaching creditors to rateable'distribution. 30 M. 633, M 

(17) Dismissal of action no bar to proof of claim in windmg-up. 

The dismissal for want of prosecution of an action against a Company conti- 
nued with the leave of the Court, does not debar the plaintiff from 
establishing his claim in the winding-up. Orsell Colliery etc,, Co., 12 
Gh. D. 681. N 

(18) Leave to proceed, no bar to exanaination under S- 163. 

The granting of leave to proceed with an action will not enable the plaintiff or 
defendant therein from liability to examiaation in the winding-up under 


42 



Act ¥I of 1882 (the INDIAN eOMDANlES act). [Ss. 136 & 13? 


l.—“ When an order — leave of the Court {Concluded), 

■ S'. 163 and from .answering questions relating to matters in dispute 

. in the action. AJ.P. Bateman, 15 W.E. 118, 245 = 15 L.T, 263, 495; 
Massey V . Allen, 2 Ch. D. 164., , 0 

r 

(19) lotion not to be consolidated with W(inding-up. 

An action and a winding-up cannot be consolidated. . Lovatt v. Oxfordshire 
Ironstone Co., 30 Sol. J. 338; cited in Emden’s winding-up of 
Companies, 8th Ed., p. 127. ■ , , , 

137. ■ When an order has been made for winding-np a Company 
. y - ^ under this Act, a copy of such order shall forth- 

Copy of order to " 

be forwarded to Re- with be forwarded by the Company to the 
Eegistrar of Joint-Stock Companies, who shall 
make a minute thereof in his books relating to the Company. ’ 

Such order shall be deemed to be notice of discharge to the 
servants of the Company, except when the business of the Company 
is continued 

(Notes). 

General. 

Corresponding to English Law. 

The first para of this section corresponds to S. 143 of the English Companies 
(Consolidation) Act of 1908. P-1 

l.—“Such order.... continued.” 
j(l) Voluntary winding-up not a notice of discharge to servants. 

A voluntary windjng-up does not operate as a notice of discharge to the servants. 
Midland Counties District Bank v. Attioood, (1905) 1 Ch. 357, 
distinguishing Shirreff’s case, 14 Eq. 417. Q 

/ N.B. — But the appointment of a receiver and manager in a debenture holder’s 
, . , . . . . action operates as a discharage. Beid v. Explosives Co,, IQ Q.B. Div, 

= 264. 


( 2 ) Winding-up order, when operates as a notice of discharge to servants. 

(a) The section expressly provides that a winding-up order is a notice of dis- 
charge to the- servants of the Company when the business of the 
, Company is not continued. See, also, 07iq2Wifm’s case, l Eq. 346 ; 
Oriental Bank, Mac Doweir s ca,se, 32 Gh. D. 36Q. R 

• (6) But, if after a winding-up order the business of the Company is continued 
and the former servants are employed, it may be on the facts that- the 
old contraot continues in force. Emden’s winding-up of Companies, 
8th Ed., p. 164. S 

(c) Buckley says that, under such circumstances, it may bo that the discharge 
has been waived or a new contract entered into, in such case notice 
of discharge must be given pursuant thereto. See Buckley, 9th Ed., 
p. 457. See, also, jBng^(is7t Joint Stock Bank, E.P. Hording, 3 liq, 
341. T 
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(3) Sei^eants’ right to compensation for loss of service on winding-up. 

(a) If an officer or servant is employed at a fixed stipend for a certain term, 
and the Company is wound up before the expiration of the term, he 
will be entitled to prove for the value of an annuity equal to the value 
of his salary for the unexpired portion of the term, and can claim in 
addition the pecuniary value of any other benefits to which he was 
entitled under the contract. See Yeliand’s case, 4 Eq. 850 ; E.P. 
Clarht 7 Eq. 550 ; Shireff’s case, 14 Eq. 417 E.P. Harding^ 3 Eq. 
341.' .... H,..' 

(i) But a deduction will be made in consideration of his being at liberty to 
obtain a fresh appointment. Yeliand’s case, 4 Eq. 360, ; O^F, Eart- 
landv. General Exchange BanJe, 14: Ij.T, 8Q3, see, dlso, E' P. Clarice., 

7 Eq. 550. ' ¥ 

(c) If, however, by the terms of the contract he is entitled to a fixed sum if 

the Company discontinue to employ him, this would mean a volun- 
tary discontinuance, and would give no claim when the discontinu- 
ance is in consequence of a compulsory winding up. {Tail’s case 
(Alb. Arb.), 16 Sol. J. 46 ; E. P. Logan, 9 Eq. 149. W 

(d) k person who is employed for a certain term and who is paid by a commis- 

sion at a certain rate on the business transacted, if the Company is 
’ wound up before the expiration is not entitled to prove for the pros- 

pective commission during the unexpired portion of the term. E. P, 
Maelure, & Cjh.lBl ', see,kfso, Eartlandv.Gerheral Exchange Bank, 
L.T. 863 ; Lewis’s case ; (Alb. Arb.), 15 Sol. J, 828 ; Rhodes v Forwood 
I A. 0.256 : Ogdens V. Nelson, (1303) 2 K-B. 287 =(1904) 2 K. B. 
410 = (1905) A. 0. 109. X 

N.B. — The principle is that where two parties mutually agree for a fixed 
period the one to employ the other as his sole agent in a certain busi- 
ness at a certain place, the other that he will act at that business for 
no other principal at that place, there is no implied condition that 
the business itself shall continue to be carried on daring the period 
named. See Buckley, 9th Ed., p. 458. 

138. Such Court may, at any time after an order has been 
made for winding-np a Company, upon the 
stayTroLtd^nJ!* application of any creditor or contributory of the 
Company 1, and upon proof to the satisfaction of 
the Court that all proceedings in relation to such winding-up 
ought to be stayed, make an order staying the same, either 
altogether or for a limited time 2, on such terms and subject to 
such conditions as it deems fit. 

(Notes). 

Oenerai.- .■ 

144 of the English Gbmpamas (Consolidation) 


(1) Corresponding English Law. 

This section corresponds to S, 
Act of 1908, 
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General — {Conclude^. 

(2) Stay of proceedings in Yoluntary liquidation. 

Under this pection read with S. 182, infra, the Court may stay .proceedings in 
a voluntary liquidation. Steamship Totian Go., (1888) W.N. 17 ; 
Sohanchieff ISlecti-ic S7jniicate, (lB88) 1G5> 2 

(3) Stay of proceedings in liquidations under supetYision. 

This section is applicable also to proceedings, in a _ winding-up subject to 
. supervision. Bee S. 195, infra; see, also, South Barrule Slate Co., 8 

Eq. 688. , _ A 

- i.--“ Upon the application — of the Company,’* 

(1) Application for stay, by whom to be made. 

An application under the section can be made by a creditor or contributory of 
, . . . ■ . . the Company, but cannot be made by the Company alone. If the 

Company applies, a creditor or contributory, must join as an applicant. 
Ee Baxters Limited, (1898) 60, B 

(2) Application by alleged contributory, order on. 

An order will not be made on the application of an alleged contributory un- 
less he admits himself to be a contributory. Ooiitine^ital Bank, 15 
W.R. 548 = 16 L.T. 112 = (1867), W.N. 114,178. C.A, C 

2.—“ Make an order.. ..him.” 

^(1) Principles applicable to the exercise of Court’s discretion. 

;(a) In, exercising the jurisdiction to. stay proceedings in winding up, the Court 
■ as far as possible acts upon principles applicable in exercising juris- 
• ;. diction to rescind a receiving order,, or annul an adjudication in 

bankruptcy against an individual. Ee Telescriptor Snjndicate, {1808) 

\ 174 i Gf. E.P. Hester, 22 Q.B.D. 632 ; Ee Flatan, (1893) 2 K.B. 219 ; 

: Be l 2 od, (1898) 1 K.B. 241. .. D 

(6) The Court refuses, therefore to act upon the mere assent of the creditors in 
the matter, and considers not only whether what is proposed is for 
the benefit of the creditors, but also whether the stay will be 
conducive or detrimental to commercial morality and to the interests 
; . of the public at large. Ee Telesoriptor Syndicate, (1903) 2 Oh. 174, E 

» (c) Thus, the Court will see whether the directors have complied with their 

statutory duties in regard to the winding-up and also whether there 
. ’ are any matters connected with the promotion, formation, or failure 

of the Company or the. conduct of its business or afiairs which appear 
1 to the Court to require investigation. {Ibid,) P 

i ' ' . N.B. — The same principles apply whether the Company has or has not 
" . invited the public to subscribe for shares, {Ihid.) 

(2) Stay in pact. , ^ , 

An order can be made under the section staying the winding-up proceedings 

' in part and allowing the centinuation of liquidation for certain 

purposes only, e.g., for payment of creditors. Western of Ganada Oil 
Go., (1874) W.N. 148. ; G 

(3) Stay with a view to resumption of business, 

{a) In a proper case, the section may be used for ' purposes of re-construction 
and for enabling the Company to resume its business, South Barrule 
Slate Quarry Go., 869, 8 Bq. 688; also, Marine Iiwestment Go', 8 
f, ■ t ' Oh. 702; 0/ Canada OiZOo,, (1874) W,N. 148; Patent Auto- 
matic Kmttmg Go., {18^2) 97, - H 
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(b) Where a re-construction is sought the proceedings can be stayed in part, the 

liquidation being allowed to continue for certain purposes only, e./j,, 
for payment of debts, etc. Western Cnnadci. Oil Co., {18T4} W.N. 

... ' 148, ■■ . - ' 

(c) Any dissentient share-holders may, under such circumstances, be given an 

option to elect whether they would retire or continue to be members. 
If they elect to retire, the value of their interest in the Company will 
be ascertained and paid to them. South Barrula Slate Oo., 8 Eq, 
688 , 3 

(d) In Baxters Limited, (1898) W.N. GO, a stay was granted with liberty to any 

dissentient creditor or the Official Receiver to apply within three 
months to remove the stay. J-1 

(e) ’’Where a Company wants to raise further capital to pay its debts and 

resume business, the further capital cannot be created in the winding 
up, and the winding-up cannot he stayed so far as relates to the pay- 
ment of debts. The difficulty is met by taking an order under this 
section staying all proceedings in the winding-up, except for the neces- 
sary purposes, e.g., ascertaining and satisfying the debts, and direct- 
ing meetings of the members which can vote the new capital, elect a 
new board of directors, and so on.” Buckley, 9th Ed,, p, 353. K 

(4) Stay for preventing dissolution of a Company in voluntary liquidation. 

Where the liquidators of a Company in voluntary liquidation have made the 
return to the Registrar under S. 187, infra, and time is running 
, towards the moment when the Company will be dissolved, the Court 

may, for good cause shown, order a stay of the proceedings and thus 
the period of three months on the expiration of which dissolution will 
follow may be extended. Be Eastern Investment Co., Ltd., (1905) 1 
Ch. 359. . L 

(5) Stay of compulsory winding-up to allow voluntary liquidation to proceed. 

Where a voluntary winding-up has been superseded by a compulsory order, the 
proceedings under the compulsory winding-up may be stayed so as to 
allow the voluntary winding-up to continue. Be Bristol Tiotoria 
Potteries Co., (1872) .20 W.R. 569. M 

139. When an order has been made for winding-np a Company 
limited by guarantee and having a capital divided 
into shares, any share-capital that may not have 
been called up shall be deemed to be assets of 
the Company and to be a debt due to the Com- 
pany from each member to the extent of any sums that may be un- 
paid on any shares held by him, and payable at such time as may be 
appointed by the Court. 

150. The Court may, as to all matters relating to the winding-up, 
have regard to the wishes of creditors or contri- 
butories as proved to it by any sufficient evidence , 
and may, if it thinks fit, ' direct meetings of the 
creditors or contributories to be summoned, held 
and conducted in such manner .as the Court directs, for the purpose 


Effect of order on 
share -0 a p i t a 1 of 
Company limited by 
guarantee. . 


Court may have 
regard to wishes of 
■creditors or contri- 
butories, 
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of ascertaining their wishes, arid may appoint a person to act as 
chairman of any such meeting, and to report the result of such 
.meeting to the Court. 

In the case of creditors, regard is to be had to the value of the 
debts due to each creditor, and, in the case of contributories, to the 
number of votes conferred on each contributory by the regulations 
of the Company. 

(Notes). . 

General. 

Corresponding English Law. ^ 

This section corresponds to Ss. 145 and 219 of the English Companies 
(Consolidation) Act of 190S. N 

J.^^The Court may evidence.** 

(1) Application of the section. 

{a) The section applies at any time after the presentation of the petition and is 
not confined to , questions arising after a winding-up order is made, 

The powers given by it may be exercised even before, the order, when 
the petition is before the Court. Western Canada Oil Co., 11 
. , Eq. 1. . , . 0 

, (6) Thus, the Court may direct meetings to be held to ascertain whether the 
majority of. the creditors or contributories are in favour of the oom- 
. pulsory order, and may give directions as the time, place and manner 
of holding the meetings. (Xhid). P 

(c) The Court can exercise the same powers when the winding-np is subject to 
supervision. See S. 193, 0 

(2) Powers under the section discretionary, 

(а) . The Court has a wide discretion in the matter of making a winding-up • 

order, and having regard to the wishes of the majority of creditors or 
contributories it may dismiss the petition, or may make a supervision 
■ . order, or may direct the petition to stand over upon terms. See 

Langley Mill Co., li'Eq.'X.Q', Planet Building Benefit Society,!^ 

. 441, ’460 ; Uruguay Central Bailway Go., 11 Gh. D, 372, 383 ; Cha:pel 
Souse Colliery Co., Gh. I). 259. See, also, S, 193, i»/m. R 

(б) An order will seldom be made against the wishes of the majority of the 

share-holders unless the sttbsifrafitm of the Company be gone, or there be 

proof of fraud, or other circumstances showing to the satisfaction of 

the Court that the Company ^should be put an end to. Professional ^ 

Building Sociefy, G Gh. 856 ; City and County BanTt, 10 Oh 470 ; 

Factage Parisien, 34 L.J. Ch, 140 ; European Assurance Society, 9 
'. Eq. 122* . S 

(c) The Court is not bound to make a* compulsory order nierely because the ^ 

- grounds for doing so are shown to exist. See MefropoZitet Saloon 
Omnibiis Co., 5 dur. (N,S.) 922 ; Chepstow Bobbin Mills Co,, 36 G.D. 

'/ 563. ' T 

' (d)' But the Court is not bound to act according to the wishes of the majority 

' ' ‘ f .... . of creditors or doniributories. lu.^ exeroising the discretion the Court 
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1.— ^ The Coart may evidence {Continued). 

will have regard to all tlie surrounding circumstances and may, in a 
proper case, disregard the result of their meeting. See Land JDevdop- 
nient Association f {1892) W.N. 23. V 

{«) In determining what regard should be paid to the wishes of the creditors, 
the Court would consider not only the number of creditors and the 
! amount of their debt but also the reasons assigned for their conclusion. 
Great Western, etc., Coal Co., 21 Ch. D.769. Y 

(3) Dismissal of petition at the wish of majority. : ! 

(а) Where a Company is in voluntary liquidation, and a petition is presented 

for a compulsory. order, the Court may at the instance of the majority 
of creditors or share-holders reject the petition if the petitioner does 
not show that a compulsory winding-up would be the preferable course 
or that he would be prejudiced by the voluntary winding-up. See 
* Langley Mill Co,, 12 Eq. 26; Universal Drug Siipphj Association, 

(1874) W.N. 125 ; New York Exchange, 39 Ch. D. 415. See, also, 
S. 189, infra. ' ■' W 

N.B. — The Act has created as between share-holders a domestic tribunal 
entrusted with powers of determining questions relating to the liquida- 
tion of the Company and Courts will not readily interfere and 
withdraw from it the decision of such questions. Langham Skating 
' Bink Co., b Oh. I).m9\ Cold Co., 11 Gh,L. 101, llQ',Mmiesborough 
Assembly Booms, 14 Ch. D. 104. 

(б) A petition presented on the ground that the Company had ceased to carry 

on business for more than a year was dismissed at the wish of a 
majority of share-holders, when it was shown that the suspension of 
business was due to depression of trade, and that the Company 
intended to resume, business. Middlesborough Assembly , Rooms, 14 
Ch. D. 104, See, also, Petersburg Gas Co., (1874) W.N. 196. X 

(c) The Court may also dismiss a petition, presented by a creditor if his interest 

and liability are very small. London Suburban Bank, 6 ,Gh. 641 ; 
Professional etc., Sac. 6 Ch. 856. Y 

(d) Or if a winding-up order would he useless. 

(4) Adjournment at the wish of majority. 

(a) A majority of share-holders may get an adjounuueiit of the petition by 
showing that there is a reasonable hope of the Company making 
arrangements for the payment of its debts and for eatrying on the busi- 
ness. Brighton Hotel Co,, 6 Bq. 339. But see Home Assurance 
Associflfiow, 12 Eq. 112, where an adjournment was refused. Z 

{b) An adjournment may, under similar circumstances, be granted, also at the 
wish of a majority of creditors, Sec Western Canada Oil Co., 11 
Eq. 1; Great Western Coal Go., 21 Ch. J). 169 ‘, St. Thomas Dock Co., 
2 Ch. D. 116. A 

N, B. — As between himself and other creditors a creditor is not entitled ex 
debito justitice to a compulsory order, though as between himself and 
the Company he is entitled to an order if he' brings his case within 
the Act. Westhartlepool Co., 10 Ch. 618 ; Uruguay Central Bailway 
Co., 11 Ch. D. 372 ; Great Western Goal Go., 21 Oh. D. 769 ; Chapel 
House Colliery Co., 24 Ch. D. 269 ; Krasfolsky Co., (1892) 3 Oh. 174, 
177, 
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The Court may ^ . . . evid0nce‘y—XContinueA)\ 

(c) Where after the passing of a resolution Sir* tl^e voluntary winding-up of a 
Conapany, a petition for compulao^jorder is presented, the Court 
may adjourn the petition 4ia orde^^at the question of voluntary 
winding-up may be determined. Gity'm^ County Bank, 10 Ch. 170. B 

(d) The drawing up of the order may in some casW be delayed in order to give 

the Company a chance of satisfying the claim. Emden’s winding-up, 
of Companies, 8th Ed., p. 39. • - G 

(e) But the drawing up will not be postponed in order to enable the Oompgihy 

to satisfy its creditors with the proceeds of a call about to be mSde, 
Home Assurance Assn., 12 ^q. 112. #; ■■ D 

K.B.— Where the Court has no power to make a winding-up order, it cannot 
direct an adjournment for the purpose of-holding a meeting. Joint 
Stock Coal Co,, 8 Biq, 14:6, 
is) Order against the wish of majority. 

(a) The Court is not bound to act according to the wishes of the majority of 

' creditors or contributors. An order may be made against the wishes 

of the majority if there are matters requiring investigation such as a 
preponderating influence on the part of one or more member^ who 
prevent a voluntary resolution being passed or insist on a voluntary 
liquidation. Varieties Ltd., [1893) 2 Oh. 285 ; West Surrey tpannin^ 
Co., 2 Eq. 737. ' :E 

(b) Similarly, if the Company has been in voluntary liquidation, and the 

winding-up has not progressed satisfactorily, or is under the control 
of a single man, an order will be made even against the wishes of the 
majority. See Manchester Queensland Cotton Co,, 15 W.E. 1070=16 
L.T. 683 ; Bishop and Sons, (1900) 2 Oh. 251. F 

(c) An order may be made against the wishes of the majority, then there are 

suspicions of fraud- See Manchester Queensland Cotton Co., 16 W. 
B. 1070 = 16 L.T. 583. * ' G 

(d) Or where the substratum of the Company is gone. Great Northern 

Copper Mining Co., 17 W.B. 462 = 20 L.T. 264 ; see, also Havan Gold 
Mming Co., 20 Oh. H. 151; German Date Coffee Co., 20 Oh. D. 169 ; 
Amalgamated Syndicate, (1397) 2 Ch. 600. H 

(e) Or where the Company is da facto unable to pay its debts. Ex parte 

Spartali and Tabor, 11 L.T. 726. 1 

(/) Or where soma plain injustice is being done which cannot be remedied 
except by a compulsory order. Professional Building Society, (1871) 
2 Oh. 856 ; City and County Bank, (1815) 10 Ch. 470. ' J 

(g) If the Company is insolvent, the assets belong to the creditors rather than 
to shareholders ; and it is only by a compulsory order that they can 
get control. Isle of Weight Ferry Co., (1864) 2 H. & M. 597 ; Lons- 
dale Vale Irojistone Co., (1868) 16 W.R. 601. 

(]i) Where the petition stood over for three months and nothing had been due, 
an order was made against the wishes of 'the majority of debenture- 
holders. Western Canada^il Co., 17 Eq. 1. - L 

(6) ippointraent of liquidators according to the wishes of majority. 

In 8thc appointment of liquidators in a compulsory* winding-np and also in, 
a winding-up under supervision, the Court may have regard to the 
wishes of the majority of creditors or contributories. Bee Ss. 140, 193.M 



Bs. 140 ^ 1M3 l.ct Ifl oMSSB iim tsDiAir companies act). 333 

. ' J.~‘^ The CourtlatUy.y.. evidence {Concluded). 

{b) Thus, at the wish of a Hiajority of unsecured creditors the petitioner’s 
■■ nominee was remoie^ and two creditors who agrfeed to act gratuitously 

Vf ere '^^bciation of Land Financiers, 10 Ch. D, 269- N 

(n) Where the Company .\iisLs insolvent a liquidator appointed by the share > 
holders was removed at the desire of all the creditors. Oxford BuUd- 
“inej, etc. Co.^ 49 L. T. 495. O 

Official Liquidators. 

141. For the purpose of conducting the proceedings in winding- 
‘ " np -a Company and assisting the Court therein. 

Appointment of there may be appointed a person or persons, to 
official hqmdator. Called an official liquidator or official liqui- 

■■*■■■ ' , dators. i 

The 5ourt may appoint such person or persons either pro- 
visionally or otherwise, ^ as it thinks fit, to the office of official 
liquidator or official liquidators. 

^ all cases, if more persons than one are appointed to thq 
office of official liquidator, the Court shall declare whether any act 
hereby required or authorsed to be done by the official liquidator 
is to be done by all or any one or more of such persons. 

The Court may also determine whether any, and what, security 
is to be given by any official liquidator on his appointment. 

If no official liquidator is appointed, or during any vacancy in 
such appointment, all the property of the Company shall be deemed 
to be in the custody of the Court. 

A receiver shall not be appointed of assets in the hands of an 
official liquidator. ^ 

(Notes). 

General. 

GoFiteBponding English law. 

This SGobion corresponds to S. 149 aub-Ss. (l) fco (5) and S. 150 .sub-S. (2) of the 
English Companies (Consolidation) AcL of lUOa. 

The English Act throughout uses the word ‘ liquidator ’ simply, and not 
‘ official liquidator ’ to denote the liquidator appointed in a winding 
up by the Court. The provisions of the section as to the security to 
be given by the liquidators ate the same as, under the English law 
are applicable to Companies wound up in Scotland' or .Ireland. Where 
the proceedings are in England S. 149 (3) (c) provides when a person 
*®*^oj.her than the official reciter is appointed liquidator he shall not be 
capable of acting as liquidator until he has notified his appointment 
• to the Registrar of Companies and given security in the proscribed 
manner to the satisfaction of the Board of Trade. 
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(ieneraX—iConchtded). 

The rule that in the absence of a liquidator the property shall -be deemed to be 
in the custody of the Court applies under the English law only when 
the winding up is in Scotland dr Ireland, 

V/hen the proceedings are in Englandy if no liquidator is appointed or it there 
is a vacancy in >such appointment the official receiver by virtue of his 
office becomes the liquidator, . See S, 149 (7) aud ' (152) (3) of the 
English Act. 

The English Act contains no provision corresponding to the lastpam. of this 
section. • P 

l,— ‘* For ihe purpose — an official liquidator or official liquidators.** 

( 1 ) Liquidator— Position of, , 

{a) As the object of the winding up is the collection and distribution of the 
assets of the company among its creditors, the property of a company 
in liquidationsis in the nature of trust property, and the liquidator 
stands in the position of a trustee of the property of the company for 
those who were creditors at the time of the winding up. See Be 
Oriental Inland Steam Co., E.P. Scinde Rail, Co., (1874) 9 Oh. A.P. 
P. 557, 559, 560, See also General Boll-inf/ Stock Co., Joint Stock 
Z)iscf4mi Co, ’s claim, 7 Ch. G'l(i = 26 L.T, 765 (M.R.) ; Black d' Co.’s 
case, 8 Oh. 254, 262 ; Delhi Bank’s case (Alb. Arb.) 15 Sol. J. 923, 


924. Q 

(b) Hence, the Statute of Limitation docs not run against the creditors in a 

winding-up. ,Toint Stock Discount Oo. ’a claim, 7 Ob. 646. R 

(c) The liquidator is also in the position of a trustee to the share- holders. See 

Australian United Gold Miniurj Co., W.N. 1877, p. 37. S 


(d) But he is not a trustee for each individual creditor or contributory, and in 
a strict sense ha is not a trustee at all. On the winding-up, the 
property of the company ceases to be beiieficially the ‘property of the 
comjiaay and passes into liquidator’s custody to be applied by him as 
directed by the Act. He is, in short, an agent of the company under 
a statutory duty to pay the debts of the company, and subject thereto, 
to distribute the assets among the share-holders. See Knowles v, 
Scott (1891), 1 Ch. 717, 722, 723; Hills Waterfall Co., 1896, 11 Ch. 
947. &ee also Be Oriental Inland Steam Co., H.B. Scinde Bent Co., 
(1874) 9 Oh. App. 557. T 

(2) Action against liquidator for breach of trust. 

{a) Though a creditor or contributory, can, during the continuance of winding- 
up, apply to the court for the enforcement of his rights, he cannot 
sue the liquidator for breach of trustor neglect of duty other than 
active misfeasance. Knowles v. Scott, (1891) 1 Ob. 717; Hills 
Waterfall Estate Co., (1896) 1 Ch. 947, U 

. (5) But, after the dissolution of the company, a creditor may.sue the liquidator 

for damages if he (the liquidator) had, with a . knowledge of the 
creditor’s claim, left his debt unpaid. See Puhford y. Derenish, 
(1903) 2 Ch. G25., • Y 

(3) Liquidator how far a recsiyer. . . 

For the purpose of acquiring or retaining possession. ofassets, the liquidator is 
in the position of. a receiver, appointed by the court. Bee Gooch’s 
case, 7 Ch. 207 ; ilhTH7ze Afrtim'ows Co., 4 Eq. 601. W 
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Por the purpose . . . .an official liquidator or official liquidators --{Gtd). 
(d) Repreaeatativs character of the liquidator. 

(rt) The liquidator is generally said to represent bath the creditors and the 
company at the same time. Qee SicheU's case, 3 Ch. 119, 122 •, Marine 
iUa?zsio?is Co., 4 Eq. 601, 610. X 

(b) As to how far the liquidator can enforce the rights of the creditors as 
independent of and paramount to those of the company and how far 
he can enforce them only in the right of the company the result of the 
decisions and dicfn is stated thus; although the liquidator is substitut- 
ed for and enforces the rights of creditors in the right of the company, 
yet (1) the winding up order calls into existence new rights and now 
liabilities which did not exist before, and (2) equities which might 
have been: set up against the company cannot prevail against the 
liquidator as representing the creditors. ZlMc/rfe;/, 9th Ed, P. 365. Y 

(6) General duty of liquidator. 

As an officer of the court the ’liquidator is bound to maintain an even and 
impartial hand between all the individuals whose interests are 
involved in the winding up. It is his duty to the whole body of 
creditors, the whole body of share-holders, and to the court, to make 
himself thoroughly acquainted with the affairs of the company and 
to suppress or conceal nothing coming to hLs knowledge in the course 
of his investigation which is material to aecertain the exact truth in 
' ' every case before the court; and it is for the judge to see that he does 

his duty in this respect. Gooch’s case (1872), 7 Oh. App. 207 ; cited 
in Halsbury’s ^Laws of England, Vol. V. p- 442. Z 

|6) Coart’s control over liquidators proceedings. 

(a) In the discharge of his duties the liquidator is subject to the control of the 

Court, and where a claim is made against the Company for which 
there is manifestly no defence the Court will not permit him to resist 
the claim on technical grounds as to procedure. Sea General Share 
and Trust Go. v. Wetly Brick and Poitery Co., 1882, 20 Ch. D. 260 
■ C.A. A 

(b) The Court will also insist, on the liquidators acting in an upright manner 

even to the Company’s opponent, but he must not be generous at 
other persons’ expense. Re Condon, E.P. James, 1874, 9 Ch. App. 
609; Ee Opera L/fZ., 1891, 2 Ch. 154 = 1891. 3 Ch. 260 C.A. c«ed in 
' ■ Halsbtiry’s Laws of England, Vol. V.P. 443. B 

(cj A liquidator to whom money has been paid under mistake of law, would 
be ordered to refund it. JJ.P. Simmonds, 16 Q.B.D, .308 ; Dw’ea v. 
Brown, 32 Oh. D. 597; Opera Ltd., 1891, 2 Ch. 164 = 3 Ch. 200. C 
N.B. — Even voluntary liquidators appointed by the Gomp.anypare, in the dis- 
charge of their duties subject to the control of the Court. Once ap- 
pointed, they cannot be dismissed by the company. They can be 
removed only by the Court. See 30 M. 22. D 

( 7 ) Inspection of Company’s books— Duty of liquidator toasaist. 

Where a creditor or contributory has obtained an order from the Court to 
, inspect the Company’s books and papers, it is the duty of the liqui- 
dator to give such creditor or " contributory not only access to the 
books and papers but every .assistance and facility in finding out 
which are the relevant books.and, papers required, and to place any 
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information already obtained at his service. But he is not obliged, at 
the instance of every person interested in every questions arising, to 
make that fresh and careful investigation of books and documents in 
his possession which would be requisite to enable him to make the 
ordinary affidavit required from a party called on to make discovery. 

Qooch’s case, 1872, 7 Oh. App, 207. E 

N.B.-— After winding up order creditors and contributories can inspect the 
Company’s books and papers only on obtaining the order of the Court 
under S. 200, infra. Persons other than creditors and contributories 
have no right to inspect. The provisions of S. 55 swjpra, as to the 
inspections of the register of members do not apply to a Company in 
liquidation. Qee Kent Oold Fields, 1898, 1 Q.B, 15‘i. F 

(8) Discoycry from the liquidator. 

(а) Creditors orcontributories cannot obtain discovery from the liquidator unless 

he reperesents the company as a party litigant, G-ooch’s Case, 7 Ch' 
207 : Mutual Society, 22 Ch- D. 714. G 

(б) Thus, the liquidator cannot be called upon to make a discovery as to whe- 

ther the conditions requisite for placing a person on the B list of con- 
tributories exist, and if so, what is the extent of his liability, for, 
these are questions as to which the existing company have no concern. 
Gooch’s Case, 7 Ch 207. 

(c) Where however the liquidator represents the Company as a party-litigant in 

an action by or against strangers or in a proceeding in the winding up 
the opposite party has the same right to dicovery as from any other 
litigant. (Ibid). I 

(d) As regards contributories, an alleged A contributary can require discovery 

from the liquidator but not an alleged B contributory. See Earned’ s 
Banking Co., E.P, Oantract Corporation, 2 Ch. 350 ; Qoooh’ s case, 7 
Oh. 207, 212, J 

K.B. — “The reason for the difference is that as against the A contributory the 
liquidator is a party-litigant while against the B contributory he 
not. In showing the liability of an A contributory all the othenA 
contributories, i.e,, the existing Company, are interested ; jn showing 
the liability of a B contributory, the existing Company being pre- 
viously liable for everything is not interested at all. It is a question 
with which creditors only ate concerned, and in the contest, the 
Company, as represented by its liquidator, is not to be treated as a 
lioigant.” Bmc/cIct/, 9th Ed., p. 372. K 

N.B. — The distinction thus drawn is also an authority for the proposition that 
the liquidator represents the creditors only in the right of the Com- 
pany, See sujjra. 

(e) In a proper case discovery can be obtained from the liquidator in his per- 

sonal as distinguished from his representative character. Sir John 
Moore Gold Co., 37 li-T. 2i2. , M 

(9) Admissions by liquidators. 

(а) A liquidator cannot bind the company by admissions made outside the 

scope of his authority. See Empire Carp., 17 W.R. 431 = 20 L. T. 
103. N 

(б) Thus, his admissions are inadmissible for the purpose of proving an 

amalgamation, (Ibid), 
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(10) Who should be appointed liqaidator. 

(a) The liquidator should be a disinterested person. As a general rule, a share- 
holder should not be appointed. Northumberland Durham DisMct 
Bqnkmg Co., 2 De Cr. J. 508. P 

(fa) It would be proper to appoint the secretary of the Company as he would 
have a knowledge of the affairs of the Company, Loudon an.d 
Australian Agency Corporation, 29 L.T. 417 = 22 W.R. 45. Q 

(c) “ But when there are matters requiring investigation an independant liqui- 
dator will be taken.” Bzm&Ze;/, 9th Ed., p. 362. R 

(11) Liquidatop not to act as a Vakil of a creditop. 

It is not competent for a person after his appointment as liquidator to con- 
tinue to act as vakil of a cc.}iitoc whose debt is in dispute in the 
liquidation. 9 A. 180 (183). S 

N.B. — No liquidator, however honestly disposed he may be, can possibly do 
his duty to a client who is claiming to rank on the estate as a credit- 
or, and at the same time to do his duty to the estate and the con- 
tributories and the other creditors, when his client’s claim to rank as 
a creditor is in dispute. 9 A. 180 (183, 184). T 

(12) Appeal as to appointment of liquidator. 

(a) The Court of Appeal will not, except when a question of principle is invol- 
ved, interfere with an appointment of liquivlabor made by a Judge in 
the exercise of his discretion. Albert Average Ass., 5 Oh. 597 ; 
International Contract Co., 1 Oh. 623 ; London Quays Company, 3 
3 Ch. 394. U 

(fa) But an appeal will bo heard when a question of principle is involved . 
Perry v. Oriental Hotel Co., 5 Oh, 520. (Giffard, D.J.). Y 

2.—** The Court may appoint otherwise. ” • 

( 1) Ppoyisionalliquida tors —Appointment. 

(«) Provisional liquidators may be appointed at any time after the presenta- 
tion of the petition and before the first appointment of liquidators. 
See S. 134, supra. W 

(fa) In England after a winding up order is made no person other than the 
official receiver can be appointed as a provincial liquidator ; the official 
liquidator becomes the provincial liquidator by virtue of his office. 
See North Wales Gunpotoder Co., 1892, 2 Q.B. 220 ; also S. 149 (3) 
(fa) of the English Companies (Consolidation) .4ct. X 

M.B. — As to the powers of a provincial liquidator, see note.? to S. 144, infra. 

(2) Restriction on the powers of provisional liquidator. 

Where an official liquidator is provisionally appointed, the Court may restrict 
his powers by the order appointing him. See S. 1^5, infra. X-1 
H.B. — Where several liquidators are appointed the conduct of any particular 
matter arising in the course of liquidation may be given to one of 
them whether the winding up is compulsory or under supervision. 
Midland Land Gorp, (1887), W. N, 58. V 
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3. —‘‘The Coart may also determine — appointment’* 

(1) Security before winding-up order. : 

The Court may fix the security before it makes the winding-up ' order. Be 
ifercanfiie jSff life o/ A'itsfmZiffl, 1892, 2 Gh. 204. 2 

(2) Alteration of security. 

The security may be increased or decreased from time to time as the Court 
may think fit. See if? was nnd Gooper, p. 187. K 

4.— “A receiver — official liquidator.” 

Appointment of reoeiYer— English law. 

(«) There is no provision in the English Aet corresponding to the last para, of 
this section. ‘ • 

Under the English law, a receiver may be appointed either before or after or 
contemporaneously with the liquidator, S. 162 of the English Act 
provides that where a Gompany is being wound up by the Court, 
and an application is made for the appointment of a receiver on 
behalf of the debenture-holders or other creditors of the Company, 
the btficial receiver may be so appointed 1 s. 161 of the same Act pro- 
vides that when the official receiver becomes the liquidator whether 
personally or otherwise, the Court may, on his application, appoint 
a special manager with the powers of a receiver. A-1 

(6) Whenever a receiver is appointed, in the absence of special circumstances 
it is usual to combine the two offices in the person of the liquidator . 
See Buckley, 9th Ed., pp. 362, 363 and the cases therein cited. B 

142. Any official liquidator may resign or be removed by the 
Court on due cause shown- Any vacancy in 
movais, filling up the office of an official liquidator appointed by the 
pensatioii Gourt. There 

shall be paid to the official liquidator such salary 
or remuneration by way of percentage or otherwise, as the Court 
may direct ^ ; and, if more liquidators. than one are appointed, such 
remuneration shall be distributed amongst them in such propor- 
tions as the Court directs. 

(Notes). 

General. 

Corresponding English law. 

This section corresponds to S. 149 (6), (7) and (S) of the English Companies 
(Consolidation) Act of 1908. The provisions of this section relating to 
the remuneration of the liquidators apply under the Engli.sh Act only 
wherea person other than the official receiver is appointed liquidator. C 
1.— “Any official liquidator — on due cause shown.” 

(1) Removal of liquidators. 

(a) In the matter of appointing and removing liquidators as in other mat- 
tens relating to winding up the Court .may have regard to the wishes 
of the majority of creditors and. contributories. (See S. 140, stepra), D 
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■ /. — “Any official liquidator on due cause shown ’’-—[Concluded). 

(6) Thus, aii fehe wish of a majority of un.secjured creditors, the petitioner’s 
nominee was removed and' two persons who consented to act gratui- 
tously were appointed as liquidators. Association of Land Financiers. 
10 Gh. D. 269. : E 

(c) Similarly, at the wish of all the creditors of a solvent Company a liquidator 
appointed by the share- holders was removed, Oxford Building Co., 
59 L.T. 495. P 

(cZ) Where the assets were deficient, and the liquidator presisted in proceeding 
with an action contrary to the wish of the majority of creditors, the 
liquidator was removed, TawsfueJi fnmzoor/fs Co., 19 W.R. 672 = 24 
L.T. G05. e 

N.B.-— Where two amalgamated Companies were wound up eomplsorily, one 
of the liquidators of one Company was also appointed liquidator of 
the other Company with directions for the appointment of separate 
solicitors for the two Companies in cases where their interests might 
clash. Western Life Assurance Society, E.P, Willet, 6 Ch. 396. H 
N.B. — But if one of such Companies is in voluntary liquidation, the voluntary 
liquidators will not necessarily be displaced. British Nation Assurance 
Society, JJ.P.JTaji(Zerso?i, 14 Eq. 492. I 

2. — “There shall be paid — may direct’’. 

(Ij Liquidator’s remimeration— Order of priority. 

As to the order of payment of the liquidator’s remuneration in the distribution 
of the assets, see notes to S. 15S, in/ra. J 

{3} Remuneration, how fixed. 

In fixing the amount of remuneration p.iyablo to the liquidators, the Court 
will have regard to the particular circumstance.s of each scase. 
Amalgamated Syndicate, 1901, 2 Oh. 181. K 

143. The official liquidatoL* shall be described by the style of 
the official liquidator of the particular Company 
ofSciafliquidator! respect of wliicli he is appointed, and not by 
his individual name. He shall take into his 
custody, or under his control, all the property, effects and action- 
able claims to which the Gompany is or appears to be entitled, ^ and 
shall perform such duties in reference to the winding-up of the 
Company as may be imposed by the Court. 

(Notes). 

Genera!. ' 

Corresponding English law. 

The first sentence of this section corresponds to S, 149 (9) of the English Com- 
panies (Consolidation) Act of 1908. The second sentence corresponds 
to S. 150 (1) and S. 149 (1) of the same Act. 

Instead of the words “property, effects and actionable”, the English Act con- 
tains the words “property and things in action.” 

Under the English Act it is only where the proceediugs are in Scotland or 
Ireland that the liquidator is described by the style of tie official 
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liquidator of the particular Company in respect of which he is appoint- 
ed ; but where the proceedings are in England and a person other 

than the official receiver is appointed liquidator, he is described by the 

style of the liquidator, and if the official receiver is appointed he is 
described by the style of the official receiver and liquidator of the 
particular Company in respect of which he is appointed. L 

/. — ^‘He shall take., ..entitled,*' 

(!) Liquidatot’s right to possession of Company’s hooks. 

The liquidator is entitled to the possession of those books and documents over 
which no valid lien had been acquired before the commencement of 
winding up. But he is not entitled to the possession of any documents 
covered by such lien though he can obtain such production of the 
documents as may be necessary for the purpose of liquidation. Be 
Capital Fire Insurance Association, 1883, 24 Ch. D. 408 ; 420 C. A ; 
ReAnglo Maltese Hydraulic Dock Co., 1885, 54 L.J. 730. See also, 
S. 162, infra. M 

(2) Company’s property does not vest in liquidator. 

A winding up order has not the effect of vesting the company’s property in the 
liquidator except where a vesting order is made under S. 247 infra, 
in the case of an unregistered company. The property remains in the 
company until dissolution, unless disposed of in due course of wind- 
ing up. Ebsworth and Tidy’s Contract (1889), 42 Ch. D. 23, 49, 52. N 

144. The official liquidator shall have power, with the 
Powers of official sanction of the Court, to do the following 
liquidator. things*. — 

(a) to bring or defend any suit or prosecution, or other 
legal proceeding, civil or criminal, in the name and on 
behalf of the Company i ; 

(b) to carry on the business of the Company so far as may 

be necessary for the beneficial winding-up of the 

s*me ; 2 

(c) to sell the immoveable and moveable property of the 

Company by public auction or private contract with 
power to transfer the whole thereof to any person or 
Company, or to sell the same in parcels : 

(d) to do all acts, and to execute, in the name and on behalf 

of the Company, all deeds, receipts and other documents, 
and for that purpose to use, when necessary, the 
Company’s seal ; 

(e) to prove, rank, claim and draw a dividend in the matter 

of the insolvency of any contributory, for any balance 
against the estate of such contributory, and to take and 
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receive dividends in respect of such balance, in the 
matter of the insolvency, as a separate debt due from 
such insolvent, and rateably with the other separate 
creditors ; 

(f) to draw, accept, make and endorse any bill of exchange, 
hundi or promissory note in the name and on behalf of 
the Company 5 ; also to raise, upon the security of the 
assets of the Company, from time to time, any requisite 
sum or sums of money ^ ; and the drawing, accepting, 
making or endorsing of every such bill, hundi or note as 
aforesaid on behalf of the Company shall have the same 
effect wnth respect to the liability of such Company as 
if such bill, [hundi] or note had been drawn, accepted, 
made or endorsed by or on behalf of such Company in 
the Course of carrying on the business thereof ; 

ig) to take out, if necessary, in his official name, letters of 
administration to the estate of any deceased contribu- 
tory 7, and to do, in his official name, any other act 
that may be necessary for obtaining payment of any 
moneys due from a contributory or from his estate, and 
which act cannot be conveniently done in the name of 
the Company; and, in all cases where he takes out 
letters of administration, or otherwise uses his official 
name for obtaining payment of any moneys due from 
a contributory, such moneys shall, for the purpose of 
enabling him to take out such letters or recover such 
moneys, be deemed to be due to the official liquidator 
himself : Provided that nothing herein contained shall 
be deemed to affect the rights, duties and privileges of 
the Administrators General of Bengal, Madras and 
Bombay, respectively; 

(?i) to do and execute all such other things as may be neces- 
sary for winding-up the affairs of the Company and 
distributing its assets. 

(Notes). 

General.. ' ■ 

(1) Corresponding English Law. 

This section corresponds to S. 151, sub-section (l), clauses {«) and (6), and 
sub-S. (2), clauses (a) to (g) of tho English GomiJanies (Oonsolidation ) 
Actof 1908. 

a 
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The powers conferred by sub-S. (1), clauses (h) and (i), which correspond to 
clauses [a] and (&) of S. U4 of the Indian Act, may be exorcised by 
the liquidator in the case of a winding-up by the Court in England, 
either with the sanction of the Court or of the committee of inspection, 
and in the case of a winding-up in Scotland or Ireland, with the sanc- 
tion of the Court. 

As regards powers conferred by sub-S. (2), clauses (a) to (jjf), that sub-section 
provides that the liquidator in a winding-up by the Court shall have 
power to exercise them but (subject to the provisions of that section) in 
the case of a winding-up in Scotland or Ireland, only with the 
sanction of the Court. 

Sub-section (3) provides that “the exercise by the liquidator in a winding-up by 
the Court in England of the powers conferred by this section shall he 
subject to the control of the Court, and any creditor or contributory 
may apply to the Court with respect to any exercise or proposed exer- 
cise of any of those powers.” S. 151, sub-S. (2) (a), of the English 
Act which corresponds to cl. (c) of the present section, contains the 
words “real and personal property, and things in action instead of 
the words immoveable and moveable property ” that are found in the 
Indian Act. 

Sub-S. (2), cl. id) of the English Act which corresponds to the first part of 
cl. if) of the present section, does not contain the word ‘hundi.’ 

The English Act does not contain any proviso corresponding to the proviso at 
the end of cl. (p) of the present section. 0 

(2) Delegation to liquidators of certain powers of Court In England. 

In addition to the powers conferred by S. 151 of the English Act, liquidators 
of a company that is being wound up in England, may, under rules 
made under S. 173 of that Act be enabled or required to do all or any 
of the powers and duties of the Court in respect of the following 
matters ; — 

(а) holding and conducting meetings to ascertain the wishes of creditors and 

contributories, 

(б) settling lists of contributories and rectifying the register of members where 

required, and collecting and applying the assets, 

(c) requiring delivery of property or documents to the liquidator, 

(d) mating calls, 

(e) fixing a time within which debts and claims must be proved. 

Provided that the liquidator shall not without the special leave of the Court, 
rectify the register of members, and shall not make any call without 

either the special leave of the Court or the sanction of the Committee 

of Inspection. 

N.B.— As to the rights, powers and duties of the Administrator General, see 
the Administrator General’s Act (II of 1874), Part III. F 

(3) Powers of voluntary liquidator. 

The powers conferred by this section on the official liquidator, may, in the 
case of a voluntary winding-up, be exercised by the voluntary liquida- 
tor without the sanction of the Court. See S. 177 (p), mfra. Q 
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(4) Powers of provisional liquidator. 

(а) The Act nowhere expressly defines the powers of the provisional liquidator. 

They are to be made out by patting together and comparing various 
English Bmik of the Biver Plate I Qh.'idl. S 

(б) He can settle the list of contributories. (Ibid.) S 

(c) He may examine and reject proofs. See Emden’s Winding-up of Com- 

panies, 8th Ed., p. 88. T 

(d) He may make advances, if beneficial, to creditors. I Ind. Jur. N. S. 335. T-1 

N.B. — But he is not allowed to borrow. 1 Ind. Jur. N. S. 350, 

(e) As between a receiver appointed in a debenture holder’s action, and a pro- 

visional liquidator, the latter is entitled to the custody to such of the 
books and documents of the Company as relate to its management 
and business and are not necessary to support the title of the deben- 
tures. Engel v. South Metropolitan Breioing Co. (189*2), 1 Ch. 442. U 

(5) Restrictions on the powers of provisional liquidator. 

Where a provisional liquidator is appointed before a winding-up the Court may 
restrict his powers to certain specified acts. See S. 145, infra. See, 
also, Bottnd Co, (1893), W. N. 21. Y 

(6) General sanction to liquidator. 

{a) The Court can make an order in general terms empowering the liquidator 
in a compulsory winding-up to do all the acts referred to in the section 
without obtaining the Court’s sanction in each particular ease, thereby 
placing the official liquidator in the same position as a liquidator in 
voluntary winding-up or winding-up subject to supervision. Bee 
Rochdale Property Co., 12 Ch. D. 775. W 

N.B. — Eor the converse case, of restrictions imposed on the powers of a 
liquidator in a winding-up under supervision, thereby bringing him 
to the level of a liquidator in a compulsory winding-up, see London 
Quays d Warehouses Co., 3 Ch. 394 noted under S. 195, -in/m. Cf. 
Watson d Sons, Ltd. (1891), 2 Ch. 55, 62. 

(5) The Court will not generally be inclined to make an order in general terms. 
See Britannia Building Society (1890), W.N. 170. X 

(7) Principles guiding Court’s discretion in granting sanction. 

In giving sanction in respect of any of the acts specified in this section the 
Court will have regard to the following facts, namely, (i) whether the 
act, in respect of which its sanction is asked, will or will not operate to 
the prejudice of the estate ; and (ii) the main purpose of the Act, vie., 
the collection and distribution of the assets for the general benefit of 
the creditors and amongst the creditors pnripassM. Buckley, 9th Ed., 
p. 374, Y 

H.B.— S, 147 provides that as soon as may be after the winding-up order, the 
Court shall cause the assets of the Company to be collected and applied 
in discharge of its liabilities. 

/.—“To bring.. ., on behalf of the company.” 

(1) Proceedings in winding- np need no sanction. 

The proceedings referred to in clause (a) do not include proceedings in the 
winding-up. The liquidator may institute such proceedings without 
the sanction of the Court. Silver YalUy Mmes, %l It 
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(2) Whether Court can sanction compromise of claims under this section. 

Under S, 212, infra, the official liquidator has, with the sanction of the Court, 
power to compromise calls, &o» As to whether the Court can sanction 
a compromise, under this section, and if it can , whether a general sanc- 
tion includes a power to compromise, see Ee Sowt/i iJasiern Porto<7aZ 

Bailway Co., 17 W.R. 760 (809) = 20 L.T. 800 = 21 L.T. 220. A 
N.B.“In order that the Court may sanction a compromise whether under this 
section or S. 202, infra, it must have before it such evidence as will 

enable it to exercise a judicial discretion in the matter. (Ibid.) 

(3) Sanction to appoint attorney or vakil. 

A sanction to bring or defend a suit does not include a sanction to appoint an 
attorney or vakil. If the liquidator wants to employ an attorney or 
vakil, he must obtain a separate sanction for it under S. 146, infra. 
See London Metallw'gical Co., (1891), 2 Ch. 262. B 

N.B. — A liquidator who is an attorney, should not employ his partner as his 
attorney, unless ho consents to act without remuneration. 8. 146, 
infra. See, also, Universal Private Telegraph Co., 19 W.R. 297 = 23 
L.T. 884. 

(4) Suit brought by liquidator in his own name, whether liable to be dismissed 
for defect of form. 

(a) In 17 A. 292 it was held that the requirement of the section as to bringing 
or defending suits in the name and on behalf of the Company was 
distinctly of a formal nature, and a substantial compliance with it 
was insufficient, that when the official liquidator was acting in the 
name and on behalf of the Company, it was the Company and not the 
official liquidator who was the plaintiff. A suit, therefore brought, 
not in the name of the Company, but in the name of the official 
liquidator, was bad in form and should be dismissed. The defect 
could not be permitted to be rectified by amendment of the plaint. 

(f)) But in 18 A. 198 (F.B.) the decision in 17 A. 292 has been overruled and it 
has been held that where the liquidator institutes a suit, not in the 
name of the Company, but in his official name only, there is a, sub- 
stantial compliance with the provision of the Act, and, that, even if the 
plaint should be considered defective, the defect can be .set right by an 
amendment, and as the effect of the amendment would not be to bring 
a new plaintiff on the record so as to let in the operation of S. 22 of the 
Limitation Act, the amendment may be allowed to be made, even after 
the period prescribed for bringing the suit. C 

(5) Suit by liquidator of unregistered Company in his own name. 

(a) The liquidator of an unregistered Company may sue in his own name on 

behalf of the Company, a contributory for payment of a call. 
Turquand V. Kirby, 4 Eq. 128, j) 

(b) He may also sue in his own name and on behalf of the Company in cases 

in which, if the Company had been a going concern some of the share- 
holders might have sued on behalf of themselves and the remaining 
share-holders other, than the defendants. Tarquand v. Marshall, 6 
Eq. 124=4 Ch. 376. , g 

(c) Thus he may institute a suit in his own name against directors to compel 

them to make good the losses caused by their misconduct. (Ibid.) W 
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i.— “ To bring. ...on bebatf of the company —{Continued). 

(6) Suit by liquidator— Defendant’s rigiifc to set off, 

(а) In a suit by the liquidator to recover a debt due to the company, the 

defendant is entitled to set ofi against the debt, any liquidated sum 
due to him from the company. 28 M. 240 following Awfimon’s case, 

3 Eq. 337 and Sovereign Life Assurance Co. v, Dodd, L.R. (1892), 2 
Q.B.D. 573. D 

(б) A person deposited a certain amount in a Nidhi for a period of twelve 

months, and, before the termination of the twelve months borrowed 
a certain amount on the security of his deposit for which he executed 
a pro-note which provided that the Company, on his failure to pay 
the principal and interest due to the Company, was to pay only the 
balance of the deposit after deduction of principal and interest ; lieW 
that in a suit by the liquidator to recover the amount of loan on the 
company going into liquidation, the depositor was entitled to set off 
the loan as against the sum due to him from the Company, 15 M.L. 
J. 230 = 28 M. 240. ’ H 

(c) A director cannot set ofi a debt due by the Company to him against a 
claim made against him by the liquidator under S. 214, infra. 7 Bom. 
L.E. 246. I 

(7) Suit by liquidator— Director’s liability to answer interrogatories. 

Directors do not cease to be officers of the Company in winding-up, and may 
be required to answer interrogatories as officers in an action by the 
liquidator. Madrid BanL v. Bayley,Ij.Bi. 2 Q.B. dl. J 

(8) Suit for calls— Limitation. 

{a) A suit by the official liquidator of a registered Company to recover from a 
share-holder money due in respect of unpaid calls is governed by Art. 
120 ; First Schedule, of the Indian Limitation Aot (IX of 1908), and 
must be brought within six years. 70 P.E. 1903. See, also, 10 A. 483. K 
{b) In 17 B. 472, it was not necessary to decide whether the period of limita- 
tion was six years or three years ; the Court merely held that 
assuming the period to be three years, the suit was not barred, as the 
plaint was presented within three years since the defendant’s name was 
inscribed in the register of members as the holder of the shares in 
respect of which the calls were made. See, also, 17 B. 469. L 

(9) Action against Directors— Limitation — English and Indian laws. 

(rt) In an action against the directors of a Company for applying the funds of 
the Company in a manner which is ultra vires the memorandum, the 
directors are, in England, precluded from pleading the bar of the 
Statute of Limitations by virtue of either a general rule of the Court 
of Equity applicable to all trustees or quasi- trustees, or else by the 
Judicature Act of 1873 which is applicable to all persons "holding” 
property upon trust. See In re Oxford Benefit Building, and Invest- 
ment Society, 35 Oh, D. afc p. 509 ; also. In re Sharpe, L.E. (1892), 1 
Ch. atp. 165. M 

(5) But, in India, Directors are not precluded from pleading the bar of limita- 
tion. The question is to be decided by reference to S. 10 of the Indian 
Limitation Act (IX of 1908) and though Directors of a Company are 
gimsi-fritsfees, it . would he unduly straining the language of S. 10 of 
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the Limitation Act to say that they are persons in whom the property 
of the Company is vested as contemplated by that section. 18 B. 119 
(131). ^ 

(N.B.)-~But whether or not the Directors can successfully plead the bar of 
limitation, they can defend themselves by a plea of staleness of demand, 
as for instance, where the liquidators having full knowledge of the 
facts since the Company went into liquidation, have filed the suit 
after the expiration of twenty-three years. 18 B. 119. 

(10) Suit foj? calls— Court having jurisdiction. 

A suit by the liquidator for calls is not a proceeding in winding-up and the 
Court in which it is instituted need not be a Court as defined in S. 130, 
supra. See, 9 Bom. L.R. 825. 0 

(11) Galls made by foreign Court, when enforceable in India. 

(а) The Courts in India treat a call-order made by the Court of Chancery in 

England upon a contributory of a Company registered in England, 
and being wound-up under the authority of the Court of Chancery as 
a foreign judgment and will not allow the liability of defendant sued 
upon such order to be disputed unless it be shown that the Court had 
no jurisdiction to make the order, or that the defendant had no notice 
of it, or that it is not in the nature of a final order. 8 Bom, 0.0. 200. 
See, also, 9 B. 346. P 

(б) But where Courts in British India are called upon to give effect to a foreign 

judgment, they should insist upon a strict proof of the validity and 
service of summonses and other processes alleged to have emanated 
from the foreign Court and made a foundation for a liability to be 
enforced here by Courts that have no cognizance of the case on its 
merits. 11 B. 241. Q 

(c) It is a leading principle of the English law, always understood, except when 
expressly excluded, that a person proceeded against in a Court must 
have due notice of the proceeding. Failing such notice, he is entitled 
to protection if the judgment or order consequently obtained in his 
absence, is made the ground of a suit in any Court governed by 
English principles, 5 B. 223, R 

(fZ) For purposes of substituted service, care must be taken to find out the last 
known places of abode of the alleged contributory and to effect the 
service there. The address or residence of a member of the company 
entered in the register of shareholders, althoughsutfioiently ascer- 
^ ^ the company, is not, 

therefore, ascertained for a service of legal proceedings. (ZWfZ.) S 

(12) Personal order against liquidator for costs. 

(ft) If the liquidator brings or defends an action, in the name of the Company 
and not in his own name, and fails, he cannot be ordered personally 
to pay the costs of his opponent. The costs .should be directed to be 
paid out of the estate. See, Eraser V. Brescia rmm, S', 56 L. T, 771. T 

N.B. — If the Company be the plaintiff and it appears that if the defendant be 
successful the company will.be unable to pay the costa, the defendant 
may apply for security under S, 93. 
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N.B. — But, if the Company be the defendant, the plaintiff in bringing an 
at'tion against a Company in liquidation, takes the risk of not recover- 
ing his costs. See Emden’s Winding np of Companies, 8th Ed., 
p. 277; Buckley, 9th Ed., p. 368. 

(h) As regards applications in the wiudiug-up if the liquidator applies in his 
own name and not in the name of the Company, and fails, the order 
for costs will be against him personally but without prejudice to his 
right to apply for payment of such costs out of the assets. Houns- 
low Brewery, (1896) W.N. 45 ; poioell £ Sons, (1896), 1 Ch. 681 ; Cf. 
Official Mancu/er of Grand Trunk Railway v. Brodie, 9 Hare. 823=3 

D. M. & G. 146; Official Manager of Consols Insurance, v. Wood, 2 

Dr. & Sm, 353=18 W.R. 492. See, also, /SicAeirs case, 3 Oh. 119, 
124; Oampbeirs case, 4 Oh. D. 470, 475 ; Caldwell v. Ernest, 27 
Bean. 39. U 

N.B, — In Bentley's case, 12 Oh, D. 850, 861, a personal order for costs against 
the liquidator was refused. But Buokely says the point was nob 
argued, and as the assets are in general sufficient, an order for pay- 
ment out of assets is not objected to. See Buckley, 9bb Ed., p. 369. 

(c) Where the liquidator is respondent to an application which has succeeded, 

there will be no personal order against him for costs and the Court 
will direct the costs of the applicant to be paid out of the assets, 
Salisbury Jones' case, (1895), 1 Ch. 333, overriding Staffordshire Co., 
(1893), 3 Ch. 523 ; see, also, Marseilles Raihoay, Small Page’s case, 30 
Oh. D. 598. But see, Wesfem Counties Co. (1897),! Oh. 617 , 632, 
where there was a personal order against the liquidator, ¥ 

(d) If the liquidator appeals from a decision in the winding-up, and the appeal 

is dismissed, the order will be that the liquidator do pay the costs. 

E. P. Cainbrian Steam Packet Co., 4 Oh 112, 117 ; E.P, LUiledale, 

9 Oh. 257, 262 ; Orgill's case, 21 L.T, 221. W 

N.B.— -The intention in such case is that he is to pay the costs whether he is 
or is not able to get them paid out of the assets. Eevrao's case, 9 
Ch. 355. 

(e) If the liquidator be respondent to the appeal and also respondent to the 

application in the lower Court;, and the appeal succeeds, the costs of 
the appellant will be directed to be paid out of the estate. The 
liquidator will not be personally liable for costs of the appeal or the 
costs in the lower Court. Salisbury Jones’ and Diib’s case, (1895), 
1 Oh. 333, overruling Staff'ordshire Gas Co. (1893), 2 Ch. 523. See, 
also, Mai-seilles Railway Small Pages' case, BO Ch. D. 598. X. 

if) A liquidator w’ho desires to appeal should, in order to be safe as to costs, 
apply for leave to appeal to the judge in the winding-up. See 
Emden’s Winding-up of Companies, 8th Ed., p. 278, Buckley, 9th 
Ed.,p, 370. Y 

(g) Jessel M.R. stated that it was his practice to grant leave if he thought the 
case a proper one for appeal ; if not proper, he would direct the appli- 
cation for leave to stand over until the result of the appeal was 
known. If a liquidator appealed without leave and the appeal failed, 
he would, as a general rule, refuse costs. City and County Invest- 
ment Trust, n Oh. D. 475. 483; Silver Valley Mines, 21 Ch. D. 381, 
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(13) Liquidator’s costs when payable out of the estate. 

(ff) Where a liquidator who has incurred a personal liability in respect of the 

costs of an action or application, applies to be allowed out of the esta.te 
such costs and also his own costs, the Court should consider whether 

the proceedings in which the costs were incurred were proper or not, 
and in determining this question the Court shall take into considera- 
tion the fact that the liquidator is a paid agent bound to discharge 
his duties with reasonable care and skill, and may disallow the costs 
for any mistake which would not disentitle an ordinary gratuitous 
trustee to costs. Silver Valley Mines, 21 Ch. D. 381 •, Beynes Park 
Club, (1899), 1 Q.B. 961 ; Cf. E.P. Harper, 20 Oh, D. G85. A 

(6) If the proceeding be in the Court which has control over the winding-up, 
the judge may determine at once as between the liquidator and the 
estate whether to allow the costs out of the estate or not, and if he 
think proper to allow them and the adverse litigant (there being suffi- 
cient assets) does nob object, then, commonly the order is for payment, 
not by the liquidator personally, but out of the estate. Buckley, 9th 
Ed., p. 369. B 

(c) Bub the Court of appeal would not decide whether the liquidator’s costs 

shall be allowed out of the estate or not. Silver Valley Mines,, 21 
Oh, D. 381, 387, 392. C 

(14) Appeal as to coats. 

The liquidator can appeal against an order refusing to allow him costs or 
ordering him personally to pay the costs of the adverse litigant. 
Silver Valley Mines, 21 Ch. D. 881 ; Baynes Park Oolf Club (1899), 
1 Q.B. 961. D 

2.— To carry on — of the same.” 

(1) *' Necessary ” meaning of. 

The word “necessary ” in the section means more than “merely beneficial ; ” 
it does not denote an absolutely compelling force, but includes 
mercantile necessity or what is “highly expedient.” Wreck Re- 
covery Go., 16 Oh.D. 353 = 43 L.T. 190. E 

N.B, — In determining whether a business is nece.ssary for the beneficial wind- 
ing-up of the Company the Court will have a proper regard to all the 
circumstances of the case. {Ibid.) 

(2) Business not necessary for the beneficial vrinding-up instances. 

(а) A business whose object is merely to make a profit for the Company is hot 

a business necessary for the winding-up. and cannot be sanctioned. 
See E. P. Emmamiel {1881), 17 Ch. D. 36 ; E. P. Cooks, 21 Ch. D. 

■ 39T. . . ■ ■ ■ . ' 'F 

(б) Where a share-holder who believed in the value of the Company ’s patents, 

made a contract with the liquidator whereby he was to have the use 
of the plant of the Company to raise throe sunken vessels at his own 
expense, the profits, if any, to go to the Company, the contract was 
held bad. Be Wreck Biver Co. (1880), 15 Ch. D, 353. & 

(c) A liquidator cannot bind the Company by a now contract to pay the depo- 
sitors an increased rate of interest. East of England Banking Co., 
6Eq. 368 = 4 Ch. 14. ‘ H 
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N.B. — Thiii was the case of a Company that was being Wound up subject to super- 
vision, but the liquidators of sueh. Companies have the same powers 
as are given to official liquidators by this section. See Ss. 105 and 177 
iff), infra. I 

(3) Completion of contracts entered into before winding-up. 

(ft) The completion of contracts made before tho winding-up, is within the sec- 
tion. British Wa-rjgm Co, Leab,b Qi.B.D, J 

(6) Thus, where a Company had leased railway waggons for a term of three 
years upon terms that they should repair them, the continued perfor- 
mance of the contract after the Company had gone into liquidation 
was held to be within the corresponding section of the English Act. 
{Ibid.) K 

(4) Contract not required for beneficial winding-up, legality of. 

The section does not render illegal a contract not required for the beneficial 
winding-up, as between the Company and the person with whom 
it was made, though it may bo open to objection as between the share- 
holders and the officers. Bateinanv. Ball, bQLt, J. Q. E. 291. L 

(6) Contracts in the ordinary course of business—Onus of proving necessity. 

Contracts which are entered into by the liquidator and which fall within the 
ordinary business of the Company are presumed to be for its benefi- 
cial winding-up, and the burden of proving that they are not so, lies 
on those who object to it. Hire Purchase Co. v. liichens, 20 Q. B, 
D. 387. M 

(6) Costs of carrying on business how payable. 

(ft) Debts incurred by the liquidator in carrying on the business of the Com- 
pany must be paid in full ; they are not merely provable. See Inter- 
ncdional Marine Go., 28 Ch. D. 420 ; see, also, S. 153, infra and notes 
thereto. N 

(5) But such costs are not generally payable in priority to debenture-holders, 
where they have not been consulted as to the business, as costs of 
preservation. See £J. P. (xrisseZ, 3 Ch. D. 411; see, also, Or/Hcrorf 
Grierson Co., 1890, W. N. 217. , 0 

(7) Liquidator when personally liable for expenses incurred in business. 

If in carrying on the business the liquidator has guaranteed payment, e.o., of 
wfige.s of employees, he can be sued and the Court will not restrain the 
bringing of actions against him. Original Harilepool Collieries Co., 
51 L. J. Ch. 50S. F 

(8) Dealings by liquidator for personal benefit. 

A liquidator .should not with a view to make a profit, lend or otherwise advance 
moneys that have come into his hands as liquidator. He Anon, 35 
L.T. 370, cited in H'ftcfc/ct/, 9th Ed., p. 373. - Q 

(9) Liquidator whether liable for felonous acts of his servants. 

A liquidator is not liable for loss occasioned by the felonous acts of his servants 
provided they were properly selected and employed, Jobsojtw Pal- 
mer, (1893), 1 Ch. 71. R 
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3.— “To sell.. ..private contract.*^ 

(1) Sale of things in action. 

The corresponding provision of the English Act (S. 161 (2) (a) of the Consoli- 
dation Act) authorises the Court to give sanction to the liquidator “to 
sell the real and personal property, and things in action of the Com- 
pany, ” and it has been held that a claim against the directors for 
misfeasance is a thing in action which the liquidator can sell with 
the sanction of the Court. See Parh Gate Waggon Co., 17Ch. D. 
234. V S 

The Indian Act does not expressly provide for the sale of ‘things in action’, 
and it is doubtful whether the power of the Court to give sanction for 
the sale of the immoveable and. moveable property of the Company 
includes a power to sanction the sale of such a claim as is referred to 
above. 

(2) Sale of lease subject to covenant against alienation. 

Under this clause the Court can give sanction to the liquidator to sell a lease 
held by the Company in spite of a covenant against alienation with 
out the consent of the lessor. Such a covenant would not affect 
assignments by operation of law or assignments authorized by statutes. 
Oovenantsagainst alienation referred to in Ss. 11 and 12 of the Transfer 
of Property Act relate only to transfers by act of parties. The power 
of the Court under this clause to sanction a sale, overrides a private 
contract against assignment by the parties. 12 A, 193 = 10 A. W. N. 
71. T-U 

4.— “To prove — separate creditors.” 

Bankrupt contributory— Right to set off. 

{a) If a contibutory who is also a creditor of the Company becomes insolvent 
after the commencement of winding-up, the debt must be set-off- 
against the calls, whether the claim is made in the bankruptcy or in 
the winding-up. In re JDinkworth, 2 Ch. 578 , E.P. Cooper, 15 L,T. 
mi:E.P. Strang, 492. See, also, E.P. Morton, 17 W.R. 606 = 
38 (L.J.) Oh. 390, Auriferous Properties, 1 Oh. 691. ¥ 

(6) .But no set-off is allowed if the insolvent contributory is a Company in 
liquidation holding shares in another Company in liquidation. Auri- 
ferous Properties iCh. 691. W 

3~‘'To dra^, accept — on behalf of the Company.” 

Sanction to negotiate bills. 

(a) In granting or refu.sing sanction to deal with bills the Court will con.sider 
whether the dealing would or would not operate to prejudice the estate, 
and v/hether it would tend to facilitate the main object of the Act 
namely, the collection and distribution of the assets for the benefit of 
the general body of the creditors. See Smith, Fleming (c Go's case, 
lOh. 539,545. X 

(fa) Where a Company held bills accepted by A payable six months hence, and A 
held dishonoured acceptances of the Company,- the liquidator was 
allowed to negotiate A’s bills, for, A had no present right of set-off, 
and no right to have the bills retained by the liquidator until a right 
of set-off arose, {/did.) See, also, GZcdslavics tf’ Co.’s case, 1 Oh. 538. Y 
(c) But if a Company before winding-up enters into a contract for payment fnr 

goods by acceptances, the Court will not give sanction to the liquidator 

in the winding-up to pay for goods supplied by Company accejitances 
which would be worth nothing. The vendor would in such case be 
allowed to prove for damages. Ebbu Vale's Co’s claims, 8 Eq. 14. Z 
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6 . — “To raise upon the security .. . .sums of money, “ 

(1) Assets include realized assets. 

The term assets in cl. (f) includes the realized, assets of a Company divided 
among the share-holers in pursuance of a resolution. 14C, 31. A 
(•i) Borrowing money on security of assets generally. 

When a liqidator borrows money on the security of the assets of the Company, 
the borrowing need not be on mortgage or pledge or charge of speci- 
fio property, but may be on the security of the assets generally. 18 
0. 31 (36). B 

(3) Company’s liability to creditor for money borrowed by liquidator. 

Where the liquidator borrows money for tbe purposes of the Company and 
applies it to these purposes, the lender is entitled to recover the money 
from the Company, for, it is a well established law that a person who 
has made a contract with the agent may, if .and when he pleases, look 
directly to the principal unless by the terms of the contract he has 
agreed not to do so, and that, whether he was or was not aware when 
he made the contract that the person with whom he was dealing was 
an agent only. See fer Petheram, O.J. in 18 0. 31, foUoioing Calder 
V. Dobell, L.R, 6 O.P. 486. C 

7. — “ To take out. ...deceased contributory, ” 

Letters of administration need not be taken before settling list of contributories. 

There is no obligation on the part of an official liquidator to take out letters of 
administration to the estate of a deceased share-holder before settling 
the list of contributories. 20 B. 654. D 

145 . The Court may provide by any order that the official 

liquidator may exercise any of the above powers 
Discretion of without the sanction or intervention of the Court 

official liquidator. , 

and where an official liquidator is provisionally 
appointed, may limit and restrict his powers by the order appoint- 
ing him, 

(Notes). 

General. 

Corresponding English Law. 

The first part of this section corresponds to sub-S. 4 and the latter part to sub- 
S, 5 of S. 151 of the English Companies (Consolidation Act of 1908). 
Sub-S, 4 applies only whore tbe winding-up is in Scotland or Ireland and 
provides for orders enabling official liquidators to exercise the powers 
conferred by S. 151 except the power of appointing a solicitor or law 
agent, without the sanction or intervention of the Court. E 

N.B. — As to the powers of provisional liquidators, see notes to S. 144, supra, 

146. The official liquidator may, with the sanction of the Court, 

appoint ail attorney or vakil to assist him in the 
Appointment^ of performance of his duties. Provided that, where 
Sffi31T'iiquidator.^° the official liquidator is an attorney, he shall not 

appoint his partner, unless the latter consents to 
act wdthoiit remuneration. 
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(Notes). 

General. 

CoOTespoHdlng English Law. 

This section corresponds to S. 151, sub-S. (1), clattses [c) and (d), of the English 
Companies Consolidation Act of 1908. F 

Cl. (t!) applies where the winding-up is in England, and empowers the 
liquidator with the sanction of the Court or of the committee of 
inspection to employ a solicitor or other agent to take any proceed- 
ings or do any business which the liquidator is unable to take or do 
himself, but the sanction must be obtained before employment, 
except in cases of urgency and in those cases it must be shown that 
no undue delay took place in obtaining the sanction. 

Cl. (d) applies where the winding-up is in Scotland or Ireland and provides 
that the liquidator has power with the sanction of the Court to 
appoint a solicitor or law agent to assist him in the performance of 
his duties. 

The English Act contains no provision corresponding to the proviso to this 
section. Nevertheless, it is a well established rule of English Law 
that if the liquidator is a solicitor, the appointment of his partner will 
not be sanctioned unless he consents to act without remuneration. 
See Re Universal Private Tetegrapli Co. (1870) 19 W.B. 297. G 

l.~‘* The official liquidator — duties.’’ 

(1) Sanction to appoint attorney or vakil. 

A liquidator who wants to appoint an attorney or vakil must obtain the 
sanction of the Court under this section. A sanction under S. 144, 
supra, to bring or defend a suit doe.s not include a sanction to appoint 
an attorney or vakil. See Co., (1897) 2 Oh. 262. H 

. (2) Attorney ’s costs, priority of. 

If che assets are insufficient to pay the costs of the attorney and the costs of 
the winding-up in full, the attorney’s costs are entitled to priority. 
Home Investment Soc. 14 Oh. D. 167 : Dominion of Canada Plumbago 
Co., 21 Ch.D. Z^,notfQlloiomg. Dronefield Silkstone Co., 23 Oh. 
D.511. ’ ' I 

(3) Liquidator not personally liable for attorney’s costs. 

(rt) An attorney appointed by the liquidator cannot make him per-sonaliy 
liable for his (attorney’s) costs in the winding-up. Anglo- Moraviun 
Co., E.P. Walkin, 1 Oh. D. 130. ' ’ j 

{b) The attorney gives credit to the assets, and if the assets are not sufficient, 
he must lose the difference. (Ibid.) K 

(c) The position of the attorney is quite different from that of an adverse 
litigant. The latter has nothing to do with the sufficiency of assets, 
while the attorney has contracted to act for the Company with 
recourae to the aB.sets for payment, f'l&id. I L 

N.B.— The same rules apply in the case of an attorney appointed by a volun- 
tary liquidator. Trueman’s Estate. Hooke v. Piper, 14 Eq. 278. M 
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Ordinary Powers of Court. 

147. As soon as may be after making an order for winding-up 
the Company, the Court shall settle a list of con- 
piiStiS^Ta^ssets''^’' tributories i, with power to rectify the register of 
members in all cases where such rectification is 
required in pursuance of section 58 and shall cause the. assets 

of the Company to be collected and applied in discharge of its 
liabilities existing at the date of the said order 

(Notes). 

General. 

Corresponding English Law 

This section corresponds to S. 163, suh.S. (I) of the English (Companies Con- 
solidation) Act of 1908. 

The words “ existing at the date of the said order,” that are found at the end 
of the section are not contained in the corresponding section of the 
English Act. N 

/. — “As soon as — a list of contributories.’* 

(1) List of contributories— A. & B. Hats. 

The list of contributories consists of two parts : a list of persons who are 
members at the commencement of widing-up, called the A list, and a 
list of those who have ceased to be members within one year before 
the commencement of winding-up, called the B list. See S, 61, supra, 
and notes thereto. 0 

(2) Settling list of contributories and enforcement of calls — Difference between 

voluntary and compulsory winding-up. 

There is a very great distinction between settling the list of contributories and 
making calls in a compulsory and in a voluntary winding-up. In the 
former case an order made upon a contributory under S. 151, for a 
call, is, subject to the provision for appeal, conclusive evidence that 
the money is due. (See S. 155), Whereas in a voluntary winding- 
up, the list of contributories ssttled by the liquidator is under S, 177 
{h) only prima fade evidence of the liability of the persons named 
therein to be contributories. 

Again in a compulsory winding-up, an order for a call may, by virtue of 
S. 166, be enforced by execution, whereas in the case of a voluntary 
winding-up a call made by the liquidator can be enforced only by an 
application to the Court under S, 182, or by an action. See Brighton 
Arcade Co. y. DoicUng, 'L.'R.d 0.?. 115, 181, Seo,sdm, London Bank 
of Scotland, (1861), p. lU. F 

(3) Re-settlement of list after rectification. 

Where the register of members is rectified after the comnKMicenienb of winding- 
up, the Court may re-settle the list, Outmrd Building Society, (1891) 
2 Q.B, 463. 9 
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2.—“ With power.... section 58.” 

( 1 ) Rectification aftre winding-up— WhetheugoYeraed by S. 58. 

The power of rectification given by S. 68, supra, is not determined by winding- 
up. After winding-up, the Court may rectify the register under S. 58 
and the present section. See Shtssea; Bricfc Co., (1904), 1 Oh. 598; 
Brechenridge's case 2 H. & M. 642 ; Reese River Mmning Co. v. Smith, 
L.R. 5 H L. 64, 80; IFard and Henry' sense, ‘2, Eq. 226 = 2 Oh. 431. R 
N.B. — 'After winding-up, the power of rectification is not restricted to rectifi- 
cation only for purpose of settling the list of contributories, Sussex 
Brick Co., (1904) 1 Oh. 598. 

(2) Power of rectification, discretionary. 

{a) The exercise of the power of rectifying the register is in the discretion of 
the Court, and if shares are transferred after the commencement of 
winding-up, the register will not be rectified except on strong grounds. 
Oimard, Building Society {1S91) , 2 Q.B. 463. S 

(6) The reference made in this section to rectification does not mean that the 
Court can rectify the register ca; wero mofit szm, but means that the 
Court is to exerci.se the powers conferred by S. 58, having regard to 
who is the applicant and to all the circumstances of the case. Sieliell’s 
case, 3 Oh, 119. T 

(c) In exorcising the power the Court should consider the right, of creditors. 

Preservation Syndicate, (1895) 2 Oh. 768. U 

(d) If necessary conditions may be inserted for the protection of the rights of 

third parties. Sussex Brick Co., {190i) 1 Gh. 59B. Y 

N.B,— The register is more readily rectified before, than after winding-up. See 
Emden's Winding-up of Companies, 8th Ed., p. 223. 

(3) Adjournment of petition for rectification. 

Under certain circumstances, the application for rectification of the register, if 
made after the oommenceraent of winding-up, may be adjourned to be 
dealt with, when the list of contributories is to be settled. See In re 
Scottish and Universal Finance Association, Bankridge’s case, 13 W. 
R. 677 = 12 L.T. 796. W 

(4) Application by contributories to be taken off the list. 

(а) If a person who has never agreed to become a member, has been registered 

as a share-holder the register may be rectified even after winding up, 
though no steps have been taken to obtain rectification before winding- 
up. CormsCTi’s case, 8 Gh. 507 ; IFywne’s case, 8 Oh. 1002 ; Beefe’s 
case, 9 Gh. 892. X 

(б) Similarly, the register m.iy be rectified after winding-up where-the agree- 

ment under which a person has been registered is void. Alabaster's 
case, l Eq. 219 -f Waterlmise v. Jamaieson, 2 BL.L. Be. 29. Y 

(c) But if the agreement is not void bub only voidable, the member cannot have 
his name taken off the register aftfer winding-up, unless he has avoided 
the contract or taken steps equivalent to it before the commenoement 
of the winding-up, or before the Company stops payment and issues 
notices of a meeting to wind up. Reese River Mining Co. v. Smith, 
L.R. 4 H.Ii. 64 ; Oakes v. Turquand, L.R. 2 H.L. 325 ; Mitchell's 
ease, 5 A.G. 548 and other cases died in Emden's Winding-zip of 
CoTO^James, 8th Ed., p, 190, Z 
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2.—! ‘ With power section S8^*— {Continued), 

N.B.— Even wh-ere the contract is void tie right to rectification may be lost by 
delay and acquiescence. E. JB. Sandy's, i2 Ch. D, 08 ; Wynjie's case 
8 Ch. 1002. ' A 

M.B.— But, mere delay is no objection to rectification, especially wheremo loss 
is caused to the estate thereby. SlmcelVs ca,se, 2 Gh. 387 ; ^'y/e’scase 
4 Oh. 768 ; Hart’s case, 6Eq. 51*2 •, Nelson’s case, 1874 W.N. 196. A-1 

(5) Transfes^or applying to be taken off the list in the absence of transferee. 

(а) “ Where an alleged contributory contests his liability and asserts that by- 

reason of a transfer or otherwise, .some one else is liable in his stead, 
he ought, in general, to bring before the Court the person whose name, 
he says, ought to be substituted for his own.” Buckley, 9th Ed., 
p. 383. B 

(б) “If I apply to have my name taken off the list of contributories on the 

ground that I was not the owner of the shares at the time that I was 
put upon the list, but had bona fide transferred them to somebody 
else, and that other person was my representative, then I anust prove 
these facts unless they are admitted, and I can prove them only by 
having that other personin Court to have the fact established. It 
would be very different if there was an application to the Company to 
take the name off, on this ground —that everything has been completed 
between you and another person, and that your name had not been 
taken off by the Company by reason of their not performing some 
fornnil matter which it was requisite for them to do in order to give 
final completion to your contract.” Per Lord Westbury in Thomas 
Broion’s case, (Ear. Arb.) L.T. 103 = 17 Sol. J, 289. C 

N.B. — But the absence of the transferee is not a fatal objection to rectification, 
if the circumstances are such as to justify an order. See Buckley, 9th 
Ed., p. 383. 

(c) Thus, where the transferee is, dead, and has no legal personal representative, 

and the transferor’s name has been left on the register through the 
default of the Company, the transferor may have his name removed 
from the list although there is no one to be put on the list in his place 
Fyfe’s case, 4 Ch. 768. D 

(d) An order for removing the name of the transferor from the list may also be 

made where the transferee cannot be found. See Cornfield’s case, 
1873 W.N. 186. E 

(e) Whore a person has his name removed from the list on the ground of an 

alleged transfer, the transferor’s name will be replaced if the Court 
thinks that the transfer v?as fictitious. {Ibid.) F 

tiO the circumstances in which the register may be rectified, see 
further, notes to S. 58, SHjtma. : 

(6) Retrospective effect of rectification. 

In a proper case the register may be rectified, so as to give a retrospective effect 
to registration and validate an act done by a person as a member 
before he was registered as such. Sussex Brick Co. L90-i, 1 Oh. 5‘JS. 

(7) Application by Company, how made. & 

If the Company is the applicant, the application for rectification must be made 
in the name of the Company, not of the liquidator. H. P. Rinirea, 5 
Gh. 95, C/. E. P. Wiwfcrioffojn, IS Q.B.L). 446. H 
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2. —*^ With power section S8”~~-{Oowluded], 

(8) Costs of application. 

(a) A person who unsuccessfully applies to have his name removed from the 

list, would, in the absence of special ciroumskinces, have to pay 
costs of the contest. Goioer' s case, 6 Eq. 77 ; Birbeck Life Aamrance 

Co., Barry’s Bepresentatioe's. case ^ & Sm., S80 — 5 

N.R. ‘299 \ Mtisgrave and Eaj-t’s case, 5 Eq. 193 ; Andreio’ s case, S 
Oh. 161. I 

(b) The Court may however, if it thinks fit, make no order as to costs not only 

where a centribubory unsuccessfully applies to have his name taken 
off the list, but also in cases where the liquidator successfully applies 
to pub a person on the list. See case 15 W.R. 82; Purdey's 

case 16 W.R. 660 ; Mallorie’s case 15 W.R. 52 = 15 L.T. 236 — 36 L. 
J. (Oh.) 40 ; FUtcher’s case, 16 W.R. 75 = 37 L.J. (Ch.) 49 = 17 L.T. 
136. J 

(c) But the costs of an unsuccessful resistance by contributories will not be paid 

to them out of theesstate. See E. P. Oakes and Peek, 8 Eq. 576, 633. K 

(d) An alleged contributory who succeeds in disputing his liability will, in a 

proper cai5e, get his costs out of the estate. Nation’s case, 3 Eq. 77 ; 
Ship's case 13 W.R. 450= 12 L.T. 728 ; Enumrson's case, 2 Eq. 231 
= 1 Ch. 435 ; Coak’s case, 17 Eq. 169 ; Lowe’s case, 9 Elq. 589, L 

(e) The liquidator’s costs properly incurred will, if they are nob payable by any 

party before the Court, be paid out of the estate. See notes to S, 144 , 
siipra. See, also, Buckley, 9th Ed., p. 384. 11 A. 349. M 

if) Thus where the liquidator of a company made an application in good faith 
to place certain share-holders on the list of contributories, and the 
application was dismissed, the Court ordered the cost of each side to 
be paid as a first charge out of the estate. 11 A. 349. N 

N.B. — Where the dispute is nob between the liquidator and an alleged 
contributory, bub between two persons, both equally solvent as to 
which of them is liable as a contributory, the liquidator should take 
no part in the dispute, Musgrave and Hart's case, 6 Eq. 19 <j, N-1 

(9) Appeal against an order on an application for rectification. 

Though an order passed on an application for rectification of the register in the 
winding-up is an order under S. 53 read with the present section, still 
the order is one to which the limitation imposed by S. 199, infra, 
applies. An appeal against such order cannot be heard unless the 
notice provided by that section has been given. 27 A. 509. Cf. Eiham 
Valley Dichso^i's case, 12 Gh..l\ 299. 0 

(10) Rectification by liquidator in winding-up under supervision. 

It is doubtful whether the liquidator in a winding-up under supervision has 
power to rectify the register without the sanction of the Court. 
Crif&CTt’s ease, 5 Oh. 559. P 

3, — Shall cause. .. .spid order.” 

{1} Assets of a Company wound up subject to supervision— Provisions as to 
distribution. 

Where a Company is voluntarily wound up under the supervision of the Court 
the provision applicable as to the distribution of the assets among the 
creditors is that contained in the present section not S. 177, 55 P. 
W.R. (1907). q 
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Provision as to re- 
presentative contri- 
butories. 


3. Shall cause.. ..said oi^er**-— {Concluded), 

(2) Mode of distribution among creditors. 

Where a Company is being wound up and its assets are collected and distributedi, 
all creditors take joro mia. 9 Ind. Jar. N.S. SGi. R 

(3) “ Liabilities existing at the date of winding-up order.” 

(a) The words mean liabilities valued at that date, whether secured or unsecured, 
and do not include future liabilities ; interest subsequent to the order 
of winding up does not continue to be a charge on the assets and is 
payable only after all debts have been paid in full. 55 P.W.R. 1907, S 

(5) The term ‘ liabilities ’ in this section is quite wide enough to include the 
claim in respect of a mortgage, 55 P.W.R. 1907. T 

138. In settling the list of contributories, the Court shall dis- 
tinguish between persons who are contributories 
in their own right, and persons who are contri- 
butories as being representatives of, or being lia- 

ble to the debts of, others. 

(Notes). 

Oeneral. 

(1) Corresponding English Law. 

This section corresponds to S. 163, Sub-S. (2), of the English Companies 
(Consolidation) Act of 1908. , T 

(2) Omission to place on the list representatives of deceased contributories. 

There is nothing in S. 126, supra, or in the present section, which requires the 
official liquidator to place on the list all the persons who may, as 
representatives, be liable to contribute in discharge of the liability of 
a deceased share- holder. Nor can the liability, under that section, of 
a person who has been placed on the list as his personal representative 
be afiected by the omission of the official liquidator to do so. 20 B. 
654, U 

139. The Court may, at any time after making an order for 

winding-up a Company, require any contributory 
Power of Court to for the time being settled on the list of contribu- 
tories, trustee, receiver, banker or agent or officer 
of the Company 1 to pay, deliver, convey, surren- 
der or transfer forthwith, or within such time as the Court directs, 
to or into the hands of the official liquidator, any sum or balance, 
books, papers, estate or effects which happen to be in his hands for 
the time being, and to which the Company is prima fade entitled 2. 

(Notes). 

General, 

(1) Corresponding English law. 

This section corresponds to S- 164 of the English Companies (Consolidation) 
Act of 1908. • y 


require delivery of 
property. 
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General— (ConfwM^d). 

(2) Scope of the section. 

(a) An order under the section can be made only against contributories and 

other persons mentioned therein ; the provisions of the section cannot 

he extended. i/.P. JTrwo/cins, 3 Oh. 787. ^ 

{h) The section does not therefore apply to the executor of a deceased contri- 
butory or of any other person named in the section. Felton’s 
JSaecwifor’s case, 1 Eq. 219. W 

(c) Even as regards a person mentioned in the section, he cannot be proceeded 

against under the section, unless the money, property, boobs, papers, 
&c., sought to be recovered are held by him in his character or 
capacity of contributory, trustee, receiver, banker, or agent or officer 
of the Company, but not otherwise. Hollingsivo7'th’s c&se, G 

&Sm. 102; Cox’s case, 3 De. G & Sm. 180; affirmed 3 Mao. M.G. 
754. X 

(d) Thus, a banker who holds money not as banker for, but adversely to the 

Company cannot be proceeded again.st under the section. In re 
National Bank, 10 Eq. 298. Y 

(s) If the Company’s solicitor is paid more than what is due to him for his 
actual oosts, the excess is only a debt and cannot be recovered under 
this section. Hollingsworth’s case, 3 De. G & Sm, 754. Z 

{/) Similarly, money paid by the Company to a share-holder cannot be reco- 
vered under the section. Cox’s case, 3 De. G & Sm. ISO. A 

N.B. — But in this case an order can be made under 5. 150, infra, which 
however applies only to contributories or the estates of deceased con- 
tributories, ■ 

(3) Procedure where section inapplicable. 

In cases to which the section does not apply the liquidatormust bring an 
action in the name and on behalf of the Company. See S. 144 (a), 
supra. B 

(4) Section to be construed liberally. 

(а) The Court would probably put a liberal construction on this section as on 

Ss. 150 and 214 in order to bring within the winding-up jurisdiction 
any question properly cogniisable. See Buckley, 9tb Ed., p. 385. C 

(б) In Oakioell Collieries Co., (1879) W.N. 65, a director was ordered to 

deliver possession of a • colliery which he had agreed to sell to the 
Company. G-l 

(5) Application of the section to Companies in voluntary liquidation. 

In the case of a Company in voluntary liquidation, the Court may exercise the 
powers under this section on the application of the liquidator or a 
contributory. See S, 182, iw/ra, D 

(6) Bx parte orders under the section not to be passed as a matter of Course, 

(a) Fx parte orders are not to be pass.sed as a matter ofcour.se where proceed- 
ings are taken under this section. Such order,? should bo granted 
with the greatest caution and where rapid action is de.sii’ed, it is 
always possible under the rules of the Court to serve with leave short 
notice of any application to the Court. 6 Bom. L.R. 790 (796). S) 
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General— (Comluded). 

{b) An ex inrte order will not be made for the delivery of documents by the 
manager of a Company to the official liquidator. Covnnercial Union 
Wine Co., 35 Bgav. S5, F 

N.B.— In the conditions which prevail in India the passing of ex jiarte orders 
involving the person affected in serious liability is much to be dexori- 
catod. Per Jcn/chis, G;J., in 6 Bom. L.R. 790 (795). 

1,— ‘Any contributory., ..Officer of the Company.” 

(1) Ordes? against fuily-paid shape-holder. 

A holder of fully paid shares in a limited Company cannot be placed on the 
list of contributories without his consent and the section does not 
apply to him if he objects to be placed on the list. Sec Marlboroncjli 
Club Go., 5 Eq. 365 ; Leif child's ease, 1 Eq. 231 ; Hodge's Disiil- 
lery Co., 6 Oh. 51. <5 

(2) Section inapplicable to constructive trustees. 

(<x) The word “ trustee ” in the section does not include a constmotive trus- 
tee. United English and ScoUish Assurance Co., E. P, Jlaivkins (1868) 
3 Oh, 787. Bollingworih's case, 3 De. G. & Sm. 102. H 

(6) A creditor who, after the commencement of winding-up, has obtained pay- 
ment of the money of the Company under a garnishee order is not a 
“ trustee ” within the section and the section does not apply to him. 
United English and Scottish Assurance Co., E.P. Hatoldns, 3 Oh. 787, 
See, also, Hollingworth' s case, 3 De. G. & Sm. 102 ; Cox’s case, 3 De, 
G & Sm. 180. I 

2,— “Any sum prima facie entitled.” 

(1) Property ordered to be delivered must belong to the Company. 

(a) The property sought to be recovered must be shown to be property belong- 

ing to the Company. Imperial Land Oo. of Marseilles, Re National 
Bank (1870) L.R. 4 Eq. 298 ; &c. J 

(b) As against the liquidator, a receiver for debenture-holders, is not entitled 

to the custody of such books and documtmts of the Company as 
relate to its management and business, and are not necessary to sup- 
port the title of the debenture holders. Engel sf . South Metropolitan 
Co., (1892) 1 Ch. 442. ‘ K 

(c) The Court will, therefore, order the receiver to deliver the custody of such 

books and documents to the liquidator on his undertaking to produce 
them when required. Engel v. South MetropoHian Brewing Co., I Ch. 
442 ; .see, also, Be CZyjie Tm Co., 47 L.T. (N.S.) 439, Jj 

(2) Property subject to lien cannot be ordered to be delivered. 

(a) The liquidator is not entitled to the possession of those documents on which 

the Company’s solicitor has acquired a valid lien before the com- 
mencement of the winding-up. An order to deliver possession of 
such documents cannot be made. • See CajwtaZ Bire ImwaKce As.socia- 
tion, 24 Ch. D. 408; Engel y. South Metropolitan Brewing Co „ (1892) 
1 Ch. 442. ' M 

(b) An agent who is in possession of properties belonging to a Company under 

an agreement by which he was to advance moneys for working expen- 
ses has, in the absence of a contract to the contrary, a lien on such 
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2.~^“Ai3ysam — pHma facie entitled”— (Concluded). 

properties mider S. 221 of the Contract Act for the amount disbursed 

by him, and S. 149 of the Companies Act does not authorize the Court 

to deprive the Agent of the possession of his security. 11 M 123 = b 
M.L.T. 274. 

(c) The making of a winding-up order will not affect bis right to continue in 

possession, and make the necessary disbursements as long as his 
possession continues, and as regards such disbursements he will also 

have the same lien as in respect of disbursements made before winding- 

up. (Ibid.) 0 

(d) If the Court orders the property to be delivered to the liquidator without 

prejudice to the agent’s rights, if any, and the property is sold, the 
agent will be entitled to a first charge on the proceeds of the sale for 
the amount due to him. (Ibid.) P 

(8) Production of documents subject to lien. 

Where the documents of the Company are subject to a lien, the Court may 
without prejudice to the lien, order the production of the documents, 
and allow the liquidator to inspect them. See S, 162, infra ; also 
South Essex Estuanj Co., E.P. Panic and Layton, 4 Oh. 215. Q 
(4) Power of Court to direct payment into Bank. 

Under S. 152, infra, the Court may order any contributory or other person 
from whom money is due to the Company to pay the same into the 
Bank of Bengal, the Bank of Madras, or the Bank of Bombay, as the 
case may be, or any branch thereof, respectively, to the account of the 
official liquidator instead of the liquidator himself, R 

180. The Court may, at any time after making an order for 
winding-up the Company, make an order on any 
ordM^ payment of Contributory for the time being settled on the 
tory^ list of conti’ibutories directing payment to be 

made, in manner in the said order mentioned, of 
any moneys due from him or from the estate of the person whom 
he represents to the Company, exclusive of any moneys which he, 
or the estate of the person whom he represents, may be liable to 
contribute by virtue of any call made or to be made by the Court 
in pursuance of this part of this Act ^ . 

The Court may, in making such order, when the Company is 
not limited, allow to such contributory, by way of set-off, any 
moneys due to him or the estate which he represents from the 
Company on any independent dealing or contract with the Company, 
but not any moneys due to him as a member of the Company in res- 
pect of any dividend or profits 2 : 

Provided that, when all the creditors of any Company, whether 
limited or unlimited, are paid in full, any moneys due on any ac- 
count whatever to any contributory from the Company may be 
allowed to him byway of set-off against any subsequent call or calls. 
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In the event of the winding-up of any limited Company; the 
Court, if it thinks fit, inay make to any director or manager of such 
Company whoso liability is unlimited the same allowance by way of 
set-off as under this section it may make to a contributory where 
the Company is not limited. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corroaponds to S. 165 of the English Companies (Consolidation) 
Act of 1908. S 

(2; Object of the section. 

“ The object of this and like sections is to avoid a double process, and to do 
complete justice in the winding-up. It is only in rare instances (as 
where some of the parties concerned are not amenable to the juris- 
diction in the winding-up) that an action should be brought instead 
of making use of the-jurisdiction given by the section.” See Buckley, 
9th Ed., p, 389. T 

/.— “Make an order — of this Act,” 

(1) Holders of fully paid shares, whether contributories. 

A holder of fully paid shares cannot be placed on the list of contributories 
without his consent. If he is indebted to the Company, and does 
not like to be placed on the list, the debt can be recovered only 
in an action. The Court cannot place him on the list merely to bring 
him within the summary jurisdiction of this section. Marlborough 
Club Co., 15 Eq. 365 ; Cf. Schroder's case, 11 Eq. 131, 134, 138. U 

N.B. — S. 151, infra, confers on the Court the power to jmake calls upon contri- 
butories. . 

(2) Orders under the section — Instances. 

(a) Under this section the Court can enforce the payment of calls made by 
the Company before the commencement of winding-up. See United 
Service Association, (1901) 1 Ch. 97. Y 

. (fe) Under this section and S. 214, infra, a director or a contributory may be 
required to re-pay the amount of any dividend or bonus paid by him 
under a delusive and fraudulent balance sheet. See Mercantile 
Trading Co., Stringer’s c-Ase, 4 Oh. 475; Bane’s case, 6 Ch. 104. 
See, also, S. 214, infra. W 

N.B,— Where an action instituted by the Company is abandoned by the liqui- 
dator on proceedings being taken under this section, the costs of the 
action will be deducted from any sum recovered by the liquidator. 
See United Service Association, (1901) 1 Ch. 97. 

2.—** Allow to such contributory. .. .profits.” 

(1) Power to allow set-off discretionary. 

The section confers on the Court a discretionary power in allowing set-off, and 
if the claim against the Company requires investigation, the Court 
may order the payment of the money due from the contributory 
without waiting until the cross claim is investigated, B rasneW s casq, 
(1884) W.N. 176. ‘ X 
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2.--“ AUow to such contributory profits ”~[Oontinitcd) . 

(‘2) Contributory of a limited Company not allowed to set-off. 

{a) A countributory of a limited Company cannot in the winding-up set off 

against a call (whether made in the winding-up or before the winding- 
up) a debt due to him from the Company or any dividend which may 
after the date of the call come to him on his debt, GrisseVs case, 
1 Oh. 523 ; GaZisher’s case, 5 Eq. 214: ; Barnett's case, 19 Eq. 419 ; 
see, also, Blach d Co.’s case , 8 Ch. 254 ; WkUeliouse d Co., 9 Ch. D. 
695 as corrected in Be Pyle Worhs, 44 Ch. D, 534. Y 

(5) The reason why a set-off is not allowed is that the moment the winding- 
up takes place the whole administration is carried on with a view to 
the payment of the debts of the creditors pari passu,, and the liqui- 
dator receives the calls, whenever made, as statutory trustee for the 
equal and ratable payment of all the creditors, and to allow a set-off 
would be inconsistent with the main principle of winding-up. Black 
10 Go’s case, 8 Gh. 254. Z 

(c) The contributions under Ss. 61 and 62, supra, including calls made before 
as well as after winding-up are not debts due to the Company but are 
contributions to the assets enforceable by the liquidator for the bene- 
fit of creditors. As it is the liquidator that enforces the calls, while 
it is not the liquidator but the Company that owes the debt, there is 
no right of set-off under the general rules of set-off. Nor is such right 
conferred by any of the provisions of the Company’s Act. See 
Buckley, 9th Ed., p. 386. A 

id) The contributory cannot claim a right of set-off, even by a special agree- 
ment, for, a Company cannot contract with one of its abare-holders so 
as to give him, in substance, a right, in the event of winding-up, to 
be paid out of his own calls in preference to other creditors. See Black 
<£• Co.’s case, 8 Ch. 254. 

N.B, — “ Whether in the adjustment of the rights of contributories among 
themselves the contract holds good is another matter.” Buckley, 
9th Ed., p. 387. 

N.B. — Buckley says that after the decisions in Black & Co’s case, and White- 
house d Co., supra, the case of Brighton Arcade Co, v. Dowling, L.R. 
3 C.P. 175 may be treated as overruled. See Buckley, 9th Ed., 
p. 386, B & C 

(e) Even where an action fora call is commenced by the Compnny and a set- 
off is pleaded before the commencement of winding-up, the set-off will 
not be allowed if the Company goes into liquidation before judgment. 
Hiram Maxim Lamp Co., (1903) 1 Oh. 70. D 

if) The rule which excludes set-off is not aiffeoted by the fact that the contri- 

butory is dead and his estate is insolvent. Payment of a debt duo to 
the estate cannot be claimed or asked before the calls have been fully 
paid. See West JTorZZ^jpooZ Co., Guinn’s case, 38 L.T. 139. E 

ig) The rule of exclusion applies also where the contributory is an insolvent 

Company in liquidation. The exception in the case of a bankrupt 
contributory does not extend to a Company in liquidation holding 
shares in another Company in liquidation. Auriferous Fropertiest, 
(1898) 1 Ch. 691. E 
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2.—'* Allow to such contributory profits”— -{Concluded], 

N.B. — The rules as to sefc-pfi are the same whether the winding-up is voluntary, 
under supervision, or compulsory. {Ibid.) See, also, Iloby <& Co. v. 

59 L.J.Q.B. 247=62 L.T. 404. 

N.B.— In an action by a voluntary liquidator for calls, the defendant cannot 
counterclaim for debt Or damages. Government Security Co. v. 
Dempsey, 50 L.J. (G.P.) 199. 

(3) Set-off when allowed to contributory of unlimited Company. 

(rt) In the case of an unlimited Company a set-ofi may be allowed of debts due 
from the Company to the contributory (as distinguished from moneys 
due to him as a member) against that which under this section the 
Court can order him to pay, that is, debts due from the contributory 
and calls made before the winding-up. See Buckley, 9th Ed., p. 387, 
also at p. 388. G 

(6) A contributory will not be allowed to set-off a debt due to him from the 
Company against, a call made in the winding-up. Qqq the decision of 
;• Fry, J. in West of England E.P. Bramwhite, (1879) W.N. 86 = 27 
W.R. 646. H 

N.B.— The decision of Malinsv. G. in Gibbs and West’sease, 10 Eq. 312, that 
in an unlimited Company a set-off may be allowed against calls in the 
winding-up, cannot stand with the principles in Whitehouse <& Co,, 
9 Oh, D. 695, 606, and in West of England Bank E.P., SramwMte, 
(1879) W.N. 86 ; JF?-?/, J., refused to follow it. 

N.B. — Money due to a member in respect of a dividend or profit shall not be 
deemed to be a debt due to him in case of a competition between 
himself and any other creditor not a member, though it may be taken 
into account for the purpose of the final adjustment of the rights of 
the contributories among themselves. See S. 61 {g), supra. 


181. The Court may, at any time after making an order for 
winding-up a Company, and either before or after 
mSTcaiis!^^'^'^*^ ascertained the sufficiency of the assets of 

the Company, make calls on, and order payment 
thereof by, all or any of the contributories for the time being settled 
on the list of contributories, to the extent of their liability, for pay- 
ment of all or any sums it deems necessary to satisfy the debts and 
liabilities of the Company, and the costs, charges and expenses of 
winding it up, and for the adjustment of the rights of the contributo- 
ries amongst themselves 

The Court may, in making a call, take into consideration the 
probability that some qf the contributories upon whom the same is 
made may partly or wholly fail to pay their respective portions of 


the same. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 166 of the English Companies (Consolidation) 
Act of .1908. . 
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iWaAe cai/s — themselves,’* 

(1) Director’s power to make calls. . 

After a winding up order directors have no power to make calls, Fowler v. 

Sroad'sPatent NiffM Lights Oo., {189B} I Gh. 724:. S 

(2) Partly paid shares allotted as fully paid -Effect of bona fide purchase. 

Where shares which, for want of a registered contract or for any other reason, 
must be treated as unpaid are allotted to a person, and the allottee 
subsequently transfers the same to a person who, acting upon the faith 
of the certificate issued by the Company to the trabsferor, in good 
faith believes the shares to be paid up, and gives valuable considera- 
tion for the same, the transferee is entitled to hold them as fully 
paid 

Qiccsre, Whether the transferor can be made a contributory and be compelled 
to pay calls on those shares. See Spargo’s case, 8 Oh. 407, 410, 413. 

(3) Calls for payment of estimated debts, K 

The expression “ debts and liabilities ” in the section means estimated debts 
and liabilities. The Court can, therefore, make a call at any time 
after the commencement of winding-up, for payment of the estimated 
debts of the Company though the claim of the creditors may be 
disputed. It need not wait till the claims of the creditors are establi- 
shed. Contract Corporation, 2 Oh. 95. Barned's Banking Co., 36 L. J. 
(Oh.) 215. L 

(4) Quantum of call, appeal against. 

The Court of Appeal will not in the absence of strong grounds, interfere with 
the discretion of the Court below as to the quantum of a call made in 
the winding-up. (Ibid). M 

N.B. — As to the extent of the liability of several contributories in a winding- 
up, see Ss. 61 and 62, supi'a, and notes thereto. 

(5) Agreement for payment of calls in instalments, not enforcible in winding-up. 

An agreement between 4 member and a Company for payment of calls in instal- 
merits will be enforcible only so long as the Company is a going 
concern, and will not bind the Court after the winding-up, a call may 
be made for the immediate payment of the whole amount due on a 
share, in spite of such agreement. Cordova Union Gold Co.. (1891) 
2 Ch. S80 ; Gf. FOivlerv. Brand's Night Light Co,. (1893) 1 Oh. 724. N 

(6) Kesistance to calls. 

(fl) Persons who are on the register at the commencement of winding up 
cannot oppose a call on the ground that their names ought to be re- 
moved. Their remedy is to apply for the suspension of the call as 
against themselves. Bamed’s Go., 36 L.J. (Oh.) 215. 0 

(b) A call or other proceeding taken under a winding-up order cannot be resist- 
ed on the ground that the winding-up order is invalid. No objection 
can be taken to the validity of the winding-up order in any subsequent 
proceeding taken under the order. The winding-up order must be 
taken to be valid until discharged. Arthur Average Asscciaiion, 3 Gh. 
D, 522 ; Arthur Average Association, F.P. Hargrove di Co,, 10 Oh. 
542 ; London Marine Inmranee, 8 Eq. 176 ; Fadstow Association, 20 
Gh. D. 145; Stride v, Swansea Tin Plated: Co., 36 Oh. D. 558; 
Swiderland Building Soc., 21 Q.B.D, 349; Overend, Gurney d Co., 
j5.P. Oa/fes, 16 L.T. 148=36 L.J. (Oh, ) 413. ^ P 
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(c) Thus, it is no answer to a call made in the windiug-up that the Company 
was an illegal association, and that the order to wind it up was made 
without jurisdiction. Arthur Average Association, '6 Ch,D. 
■Aliio.Orend Gurney ^ Co., E.P. Oakes, WL.T. H8, Q 

N.B. — But a winding-up order is not a judgment in rem, and does not preclude 
a stranger to the winding up from disputing its validity. Bowlimfs 
Contract (18Q5),1 Oh. em. 

(7) Call order, how enforced. 

An order for a call made by the Court under this section can, by virtue of 
S. 166, in/rn, bo enforced by execution. See jBriyhioti Arcade Co, v. 
Doioling, L.R. 3 0, P. 175. R 

152. The Court may order any contributory, purchaser, or 

Power of Court to person ftom whom money is due to the Corn- 

order payment into pany to pay the same into the Bank of Bengal, 
the Bank of Madras or the Bank of Bombay, as 
the case may be, or any branch thereof respectively, to the account 
of the official liquidator instead of to the official liquidator; and 
such order may be enforced in the same manner as if it had 
directed payment to the official liquidator. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 167 (i) of the English Companies (Consolidation) 
Act of 1908, with this difference, viz., that instead of the words ** the 
Bank of Bengal, the Bank of Iladras or the Bank of Bombay" the 
English Act contains the words “ the Bank of England.” S 

153. All money.s, bills, hundis, notes and other securities paid 

and delivered into the Bank of Bengal, the Bank 
coint witircourt?''' Madras or the Bank of Bombay, or any branch 
thereof respectively, in the event of a Company 
being wound up by the Court, shall be subject to such order and 
regulation for the keeping of the account of such nionoys and other 
effects, and for the payment and delivery in, or investment and 
payment and delivery ont, of the same as the Court may direct. 

■ (Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 167 (2) of the English Companies (Consolidation) 
Act of 1908, which provides that “ all money.s and securities paid or 
delivered into the Bank of England or any branch thereof in the event 
of a winding-up by the Court shall be subject in all respects to the 
orders of the Court.” ■ T 
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155. If any person made a contributory as personal representa- 
tive of a deceased contributory makes default in 
of^'^Fesentati^e Paying any sum ordered to be paid by him, pro- 
conU'ibuiory not ceedings mOiy be taken for administering the pro- 
ordered. perty of such deceased contributory, whether 

moveable or immoveable, or both, and of compel- 
ling payment thereout of the moneys due. 

(Notes). 

General. 

Corresponding En|lish Law. 

This section corresponds to S. 126 (3) of the English Companies (Consolidation) 
Act of 1908. 

Instead of the words “ property moveable or immoveable” the English Act con- 
. tains the words ” personal and real estates.” U 

N.B, — As to the liability of the personal representatives of a decesased contri- 
butory, see S. 126, supra, and notes thereunder. 


Order conclusive 
evidence. 


158. Any order made by the Court in pursuance of this Act 
upon any contributory shall, subject to the provi- 
sions herein contained for appealing against such 
order, be conclusive evidence that the moneys, if 
any, thereby appearing to be due or ordered to be paid or due ; and 
all other pertinent matters stated in such order are to be taken to 
be truly stated as against all persons and in all proceedings whatso- 


(Notes). 

General. 


Oorreaponding English Law. 

This section corresponds to S. 16S of the English Companies (Consolidation) 
Act of 1908 with this diftereuce, viz., that after the words “ in all pro- 
ceedings ” S. 168 of the English Act contains the words “ except pro- 
ceedings against the real estate of a doceiised contributory, in which 
case the order shall bo only prinia facie evidence for the purpose of 
charging his real estate unless his heirs or devisees were on the list of 
contributories at the time of the order being made. ” ¥ 

N.B. — As to the evidentiary value of the list of contributories settled by a 
voluntary liquidator, see S. 177 {h), infra. 

156. The Court may fix a certain day or certain days on or 
within which creditors of the Company are to 
Court may ex- prove their debts or claims, or to be excluded from 

ploving’^w^S S- 'the benefit of any distribution made before such 

tain time. debts are proved. 

h 





I 
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(isrotes). 

General. 

(1) Corresponding English Law, 

This secition coi'responds to S. 169 of the English Conipanies (Consolidation) 
Act of 1908. ¥-1 

(2) Creditor falling to prove within time, effect of. 

(a) Where a creditor of a Company in liquidation fails to bring forward his 
claim within the time fixed in the notice published under the section, 
his omission to do so doe.s not preclude him from coming in at a later 
stage to prove his claim, nor does it necessitate his resorting to a suit 
to be instituted with special leave of the Court under S. 136, sup'o. ; 
the only penalty for failure to come within the time stated in the notice 
is the penalty prescribed in the latter part of this section, i-'ii;. , that the 
claimant is “ excluded from the benefit of any distribution made 
before such debts.are proved,” that is, he can only claim a proportionate 
share in such assets as may remain undistributed at the time when he 
proves his claim and without disturbing any distribution made before 
such proof. 27 M. 496, folloicing In re General Rolling Stock 
Company, Joint Stock Gompany's claim, L.E.7 Oh. 646; see, also, Kit 
Hill Tunnee, E, P. Williams, 16 Ch. 590 ; Be McMurdo (1902), 2 Oh. 
684 ; Harrison v. Kirk (1904), A.O. 1; Hicks v. May, 13 Oh.D. 236. W 

{b) But a creditor cannot prove after all the assets have been distributed. Ex. 

P. Forest, 2 Giff. 42. X 

{3} Debts provable In wInding-up. 

The Act contains no provision corresponding to S. 206 of the English Com- 
panies (Consolidation) Act of 1908, as to what debts are provable in 
the winding-up of a Company. That section provides “in every 
winding-up (subject in the case of insolvent Companies to the appli- 
cation in accordance with the provisions of this Act of the Law of 
bankruptcy) all debts payable on a contingency and all claims against 
the Company, present or future, certain or contingent, ascertained 
or sounding only in damages, shall be admissible to proof against 
the Oomp.any, a just estimate being made, so far as possible, of the 
value of such debts or claims as may be subject to any contingency 
or sound only in damages, or for some other reason do not bear a 
certain value,” Y 

N.B. — It is believed that all such debts as are provable under the English Act 
are also provable in the winding-up of companies under the Indian 
"Act.’.' 

(4) Proof of secnrrecf rfed/s— -English and Indian Law. 

(а) Under the English law before the Judicature Act of 1875 came into force, 

the rule in Chancery as to proof of debts prevailed. Under that rule, 
a secured creditor could prove for the full amount of his debt and 
could realize his security afterwards. See fvcZZoc/i’s case, 3 Ch. 769 ; 
following Mison v. Boi/g', 2 My. and Or. 443. Z 

(б) But by S. 10 of the Judicature Act (repealed and re-enacted by S. 207 of 

the Consolidation Act) a secured creditor in a winding up is placed 
on the same footing as in bankruptcy and can only prove for the 
balance after realizing or valuing his security. & 
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(c) AltliougTi S. 10 of the Judicature Act (or S. 207 of the English Act) 
refers only to a Company unable to pay its debts, still, it must be 

treated as applicable to any Company in liquidation until it is shown 

that the assets are sufficient for the payment of the debts in full. 
Per Lord Iiord C/iaviceZZor, in 25 Ch. Div. 591. A-l 

(d) A.s regards the Indian law in the three Presidency Courts the rule in 

Kellock’s case that a secured creditor can prove for the full amount 
of his debt and could realize his security afterwards, “has been 
followed in practice and has not been questioned,” Russell and 
Bay ley, 3rd Ed., p. 460. B 

(e) But the Allahabad High Court has held that so far as the Indian Statute 

Book is concerned, there is no provision made for giving any pre- 
ference to secured over unsecured orerlitors, in the winding-up of a 
Company, and the rule of English Law that secured creditors can only 
prove for the balance of their debts after deducting the value of their 
securities should prevail, as being consonant with the rules of justice, 
equity and good conscience. See 36 A. 53. C 

N B. “Commenting on this decision Alessrs. Russel and Bayley say “ this rule 
has been followed in England since the Ju.licature Act, S. 10 and 
if this section holds good, secured creditors will be in the anomalous 
position of being under tbe Chancery rule in the three Presidency 
High Courts, and under the English Bankruptcy rule in the District 
Courts though both under the same Act. It is suggested, however, 
that the Judicature Act does not apply to India, and that the rule of 
justice, equity and good conscience does not enable the Court in inter- 
preting an Indian Act to read an English enactment into it, but 
that, on the contrary, it entitles creditor to stand on his full contrac- 
tual rights uule.ss the Act expressly deprives him of them.” See 
Russell and Bayley, 3rd Ed., p. 460. 

if) But the Punjab Chief Court after referring to this comment, held, that on 
a proper construction of S. 147, secured creditors can only prove for 
the balance after deducting the value of their securities. Under the 
corresponding sections of the English Act of 1862, and the Indian 
Oompauies Act of 1866, there were the words “ cause the assets of the 
Company to be collected and applied in the discharge of the liabili- 
ties,” but in the Act of 1882, after the word ‘ liabilities ’ the words 
‘ existing at the date of the said order’ (for winding-np) were added, 
The framers of the Act of 1882, must have been aware of the alteration 
in English law effected by the Judicature Act, and their object in 
adding these words must have been to produce in India, the result 
effected in England by the Judicature Act, S- 10. 55 P.W.R. 1907. D 
(5) Interest on debt when provable. 

{a) “In the winding-up of an insolvent Company by or subject to the super- 
vision of the Court creditors whose debts carry interest are entitled to 
dividends only upon what was due for principal and interest at the 
date of the wUiding-up (i.e., of its commencement) ; it i.s only in the 
event of a surplus that they can claim subsequent interest T in that 
case the dividends are applicable, first, in the payment of interest 
and then in reduotiop of principal.” Buckley, 9fch Ed., p. 272, E 
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General— (Gwiiiinwed) . 

(^) Secured creditors can only prove for the balance after deducting the value 
of their seentity as it exists at the date of the order of the winding- 
■ up and are not entitled to prove for interest subseque 2 }t thereto. 55 
P.W.R.1907. F 

(c) Even when the winding-up is voluntary, interest ceases to run from the 
date of the passing of the winding-up resolution. Thomas Salt cf* 
Co., (1908) W.N. 163. See, also, East of England Bivikinrj Co., 4 
Ch. 14. ’ . G 

fd) If the Company is, or ultimately turns out to be, solvent, interest is . 
payable upon any debts which carry interest or upon which aright 
to interest has been acquired, out of surplus assets remaining after 
payment of principal, and interest up to the date of the winding-up 
order. Buckley, 9th Ed., p. 474. See, alsot IIu7nber Ironworks, Co., 
Warrant Emance Go. ’s case (No. 1) 4 Oh. 643 ; Duncan d' Co., (1905) 

1 Ob. 307 ; Whitaker v. Palmer, (1904) 1 Oh, 299. H 

(6) Proof by the creditor residing out of the jurisdiction — Security. 

Where a person residing out of the jurisdiction applies for a declaration to 
prove, he may be required to give security for costs. Be Pretoria 
Pietersburg Rail Go., (No. 2) 1904, 2 Oh. 359. I 

(7) Proof of debts before appointment of liquidator. 

There is no law which authorizes a Court to pass an order, in winding-up 
proceedings, admitting the proof of a particular creditor, before any 
liquidator is appointed. Such an order is irregular, 9 A. 180 (184). J 

(8) Right to set-off. 

(a) In a suit brought by a company in liquidation the defendant is allowed to 
set off against the debt due to the Company any ascertained sum due 
to him from the Company. Such a set-off is allowed also when a ■ 
creditor is proving for a debt in the winding up. See Anders07i^s 
case, 3 Eq. 337, followed in 28 M. 240 ; see, also, E. P. James, 8 Eq. 
226 ; National Wholemeal Bread (1892), 2 Oh. 457 ; Bigger staff 
V. Bo^oaWs Wharf, (1896), 2 Gh.QS. ' K 

(5) An assignee of a debt due from the Company is entitled to set off that defat 
against a debt due to him from the Company. See Mosley Green 
Coal Co-, Barret's case (No. 2), 4 D. J. & S. 756. L 

(c) It is no objection to set off, that one of the debts sought to be set off against 

one another became ascertained only after the commencement of 
winding-up. Propress Assurance Co., E.P. 22 L.T. 430. M 

(d) But a share-holder who is also a creditor of the Company cannot set of 

the debt due to him from the Company against a call made up on 
him in the winding-up. See CrisseZl’s case, i Gh. 528. N 

(e) Under the English law, S. 10 of the Judicature Act, 1875 (replaced by 

S. 207 of the Consolidation Act) imported into the winding-up of an 
insolvent Company the rules as to mutual credits and set off in 
bankruptcy. N-1 

(f) Tbe result is that in the case of an insol %'ent Company, if there have been 

mutual dealings between the Company and a creditor proving or 
claiming to prove a debt in the winding-up, an account shall be taken 
of what is due from the one party to another in respect of such 
mutual dealings and the sum due from the one party shall be set off 
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against any sum due from the other party, and the balance of the 
account, andno more, shall be claimed or paid respectively. Compare 
S. 38, English Bankruptcy Act of 1883. See, also. Presidency Towns 
Insolvency Act (III of 1909), S, 47, also Provincial Insolvency Act 
(III of 1907), S. 30, N-2 

(f/) Hence, under the English Law in an action by a liquidator for money 
demanded the defendant is entitled to set off unliquidated damages 
for breach of contract by the Company. See Mersey Steel Co. 

V. Naylor, Benson (& Co., 9 Q.B. Div. 648 = 9 A.C. 434 ; Lee and 

Champion's case, 26 Ch. D. 624 = .30 Oh. Div. 216; Sovereign Life 
Assttrance Co. y. Dodd, 1 Q.B. D. 405 = 2 Q.B. 573. 0 

(hj Though the Indian Companies Act contains no section corresponding to 
S. 207 of the English Companies (Consolidation) Act, still as the law 
of winding-up is closely connected with the law of Insolvency and 
includes in its scope the protection of the insolvent and the adjust- 
ment of the claims of creditors and share-holders and the maintenance 
of the claims of several creditors, it would seem, that the rule of 
mutual dealing and set-off applicable to insolvency proceedings, are 
also applicable to the winding-up of insolvent companies. See 55 P. 

W. R. 1907. P 

157, The Court shall adjust the rights of the contributories 
amongst themselves^ , and distribute any surplus 

Court to adjust ^ ^ 

rights of coutribu- that may remain amongst the parties entitled 

<>o«es. thereto 2. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 170 of the English Companies (Consolidation) 
Act of 1908. Q 

/.—"The Court — a moagst themselves,” 

(1) Adjustment of contributories’ rights in voluntary liquidation. 

In the case of a Company in voluntary liquidation, the liquidator shall adjust 
the rights of contributories and distribute surplus assets. See 
S. 177, infra. R 

(2) Rights enforcible under the section. 

(«) The only rights which can be enforced and adjusted under this section are 
the rights of the contributories as such. Re Alexandria Palace 
Company, (1883), 23 Ch. D. 297, ^00] Addison's case, 1875 (L.R.) 
20 Eq. 620; see, also, Baird’s case, (1899), 2 Ch. 593, S 

(b) This right includes a right to enforce payment to such an amount as a 

member is liable under themenjiorandum. See S. 61, supra. T 

(c) Directors who are contributories cannot under this section enforce against 

others who are also contributories tights which do not belong to them 
as contributories. Re Alexandria Palace Co., (1883), 23 Oh. D, 
297,300, Ij 
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(d) A contract by some contributories to indemnify the rest was held unen- 

forceable in the winding-up. Addisoji'n case, 20 Eq. 620. ¥ 

(e) A contract contained in the articles extending the liability of a member 

beyond his liability under the memorandum in order to provide for 
the payment of a particular debt has been held to bo enforceable. 
See MaxioeU's case, 20 Eq. 485 ; also McKewan’s case, 6 Cb. D. 
447. W 

N.B. — But these two cases have been doubted. Even if such a contract can 
bo enforced, it may be necessary to bring an action and the person 
liable under the contract cannot on that account be placed on the 
list of contributories. See Baird’s case, 1889 , 2 Oh, 593. 

(3) PeMOM liable to contribute for adjustment. 

Under S. 61, supra, not only present members, but also past members are 
liable to contribute to the assets for purposes (among others) of 
adjustment of the rights of contributories. X-Y 

N. B. — Galls made on past members are to be returned to them if the result 
of the winding-up shows that such calls were unnecessary. Seibert 
V. Banner, L.R. 5 H.L. 28. 

(4) Contributories’ rights, how adjusted. 

{a) The rights of contributories may be adjusted either making larger returns 
to those who have paid more on their shares or by making calls on 
those who have paid less. .See Re Hodge’s Distillery Co., E.P. Monde 
(1870), 6 Oh. App. 51; Re Anglo Continental Corporation of Western 
Australia (1898), 1 Oh. 327 and other cases cited in Halsbury’s Laios 
of England, Yol.V,p. 5BI. Z 

(6) Thus, if some share-holders have paid more on their shares than others the 
Court may equalize the shares by making calls upon those who have 
paid less on their shares until all the .shares become paid in the same 
proportion. A 

(c) Where some shares are fully paid and others are p.artly paid, a call can be 
made on holders of partly paid shares for the purpose of adjusting the 
rights between them and the fully-paid share- holders, Anglesea 

Colliery Go., 1 Ch. 555 = 2 Eq. 379, see, also, Rational Savings Bank 
Association, 1 Ch. 547. A-l 

N. B, — Shares issued at a discount though credited as fully paid cannot be 
treated as fully paid. Any provision in the articles of Association 
which authorizes the issue of shares at a discount is a nullity. The 
holder of a discount share will be treated merely as the holder of a 
partly paid share, not only when the creditors are unsatisfied, but also 
for the purpose of adjustment of the rights of contributories after the 
creditors have been paid. See IKcitoji v. 1897, A.C. 299 ; see, 

also, Weynioiith Steam Packet Co., (1891), I Ch. 66. 

N.B. — The right of share-holders to have their shares equalized is so clear 
that even where a resolution for a voluntary winding up is passed on the 
understanding that no calls should be made except for payment of the 
debts, a call can be made on holders of partly paid shares for the 
purpose of equalization. Provision Merchants' Go., BQi. 

(5) Adjustment of contributories’ rights, subject to regulations. 

The rule regarding the adjustment of the rights of the contributories is subject 
to the regulations of the Company ; a call for equalizing the shares 
will not be made, if equality is excluded by the regulations. See 
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Doiwflster J3.iS., 4 Eq. 579 ; Eclipse Gold Mining Co., 17 Eq. 490 ; 
Bangor Slate Go., 20 Eq. 59; compare also the words “ unless the 
regulations of the Company otherwise provide ” in S. 177 (a), infra. B 

M.B. — But a provision in the articles that a call cannot be made beyond a 
certain amount without the consent of a certain proportion of share- 
holders can be enforced only so long as the Company is a going con- 
cern and would not preclude the Court from making calls in the 
winding-up for the purpose of equalizing the shares. Coed Madog 
iStofe Co., (1877), W,N. 190. 

(6) Moneys doe to members as such to be taken into account in adjustment of their 
rights. 

Though a member cannot prove for any sum due to him in his character of 
a member, by way of dividends, profits or otherwise, in competition 
with any other creditor not being a member, still such sum may be 
taken into account in the final adjustment of the rights of the contri- 
butories amongst themselves. See S. 61 ig), supra, C-D 

2.—“ Distribute — thereto,” 

(1) Contributories, when entitled to share in the assets. 

Contributories will not get anything until all the debts, charges and expenses 
of the winding-up have bseu paid, all the debts of the Company have 
been paid, and iu some cases until provision is made for satisfying 
future and contingent claims. Soe Halsbiiry’s Laias of England, Yah 
V., p. 530. ‘ E 

(2) Surplus assets, meaning of. 

The expression “ surplus assets ” in the Company’s regulations which provide 
for distribution of surplus assets after return of capital, may mean 
either what remains after paying the costs, charges and expenses of 
the winding-up and debts, or what remains after making those pay- 
ments and returning the paid up capital to share-holders. See Neto 
TmnscaZ Co., (1896), 2 Cb. 750 ; Miitoscope and Biograph Go., {18Q9), 
iCh. 896; Peabody Gold Mine (1897), W.N. 170; Welsh Whisky 
Distillery, 44 Sol. j. 296 ; Crichton’s Oil Co., 1902, 2 Ch. 86 ; W.J. 
Hall and Co., (I90d), t Oh. 52i. F 

(3) Surplus assets, how distributed. 

(а) The distribution of the .surplus assets among the persons entitled, is to be 

made according to their rights and interests in the Company. 
Grigith v. Paget, (1877), 5 Cb. D. 894 = 6 Ch. D. 511 ; Wall v. London 
and Northern Assets Corporation, J898, 2 Ch. 469 ; Be Northern West 
Argentine Bailway (1900), 2 Ch. 882 ; cited in Halsbury' s Lalos of 
England, YoL Y., p. 529, G 

(б) But, if all the share-holders agree to have a distribution otherwise than in 

accordance with their legal rights, the agreement will be given effect 
to. Beeston Pneumatic Tyre Co., (1898; W.N. 34; North West- 
Argentine Ry. Co. (1900) W.N. 243, H 

(c) In the absence of any provision the memorandum or the articles of Associ- 
ation as to the distribution of surplus assets and subject to the terms 
on which oapital has been issued, the surplus assets are distributed 
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and the losses are borne in proportion to the nominal amounts of the 
shares and not to the sums paid up. See Halsbury’s Laws of England 
Vol.V.,p. 530. I 

(d) If some share-holders have paid more on their shares than others, the Court 

will equalize the shares until all of them become paid up in the same 
proportion, and the surplus thus arrived at is divided in proportion 
to the nominal amounts, E. F. Maude, 6, Gh, 51 London India 
Bubber Go., 5 Eq. 519 ; Bh'ch v. Cropper, (1899), 14 App. Ga&e 525 ; 
543 ; Driffield Gas Light Co., (1898), 1 Gh. 451 ; Eclipse Gold Mining 
Co., 17 Eq., 490 ; Re Wakefield Bolling Stock Co., (1892), 3 Ch. 165 
Oakbanh Oil Go. v. Croton, (1882), 8 App, Gas. 65. J 

(e) Thus, if some only of the shares are fully paid, the fully paid share-holders 

are, in the absence of special circumstances, as where the articles ex- 
clude the right, entitled to receive the difference between the amount 
paid on their shares and that paid on the other shares. See Hedges' 
Distillery Co., E- P. Maude, 6 Ch, 51 ; Scinde, Punjab and Delhi 
Corporation, 6 Oh- 53 (n) : London India EubberCo., 5 Eq, 519; 

ake field Rollhu! Stock Go,, (1S92), 3 Oh. 165; Driffield Gas Co., 
(1898), 1 Ch. 451. K 

(/) If the excess paid by the fully paid share-holders represents the amount paid 
in advance of calls, which carries interest, they are entitled also to 
interest until payment before the assets are distributed. Exchange 
Drapery Co., 3S Gh.D. Ill, Wakefield Bolling Stock. {IQ9'2), B Gh. 
165. h 

(g) If all the shares are fully paid, any surplus assets that may remain after 

payment of the debts, will, in the absence of special circumstances, be 
distributed pro rata. Holyford Mining Co., Ir. E. 3 Eq. 208; Bromi 
\. Dale, 9 Gh.D. 18 and. cases infra. M 

(h) If a contributory becomes insolvent and the Company proves against his 

estate, for the estimated liability to future calls, (See S, 126, supra) 
and receives a dividend, the shares do not thereby become fully paid 
up for the purpose of the distribution of the surplus assets of the 
Company, Re West Coast Gold Fields, (1906), IGh-.l. N 

(i) In such case the other members alone arc entitled to share in the distribu- 

tion of the surplus assets until the amount paid on their shares is 
reduced to an amount equal to what has been actually paid on the 
insolvent’s shares. (Ibid.) 0 

(/) Unless the articles otherwise provide, holders of shares issued at a premium 
are not entitled to have the premium repaid in the winding-up. Re 
Driffield Gas Light Co., (1898), I Gh. i51 ', see Halsbury’s Laws of 
England, Vol. V., p. 532. P 

(4) Preference and ordinary shapes. 

(a) The faefe that some of the shares are preference shares will not affect the 
application of the general rules as to distribution of assets, provided 
the preference is to the pa 3 '’mont of the dividends only and. not to the 
payment of capital. See Driffleld Gas Co., (1898) 1 Ch. 451. See 
elso Hodge’s Distillery Co., E. P. Maude, 8 Ch. 51', In re London 
India Rubber Go., 5 Eq. 519 ; Provision Merchants’ Co., 26 L. T. 
862 ; see also jEfof?//07-d: Ifwimgr Co., Ir. 3 Eq. 208 ; Doncaster Perma- 
nent Building Society, 4 Eq. 579; Anglo Continental Corporation, 


48 



374 let Yl of 1882 (the Indian companies act). [Ss. 157 & 458 
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(1898;, 1 Oh. 337; Somes v. Currie, 1 K. & J. 606; Beeston v. Pneumatic 
Co., (1898) W. N. 35 = 14 Times L, E. 338, which are instances of 
cases in which the right is excluded by special ciroumstanoes. Q 

(6) A contract for a preferential payment of dividend alone does not give a 
right to preferentiarpayment of capital. Bee Bangor Slate Go., ^2,0 Pi. 
Q. 59 ; Eclipse Gold Mining Coi, 11 Bq., i90 ; Driffield OasCo., 
(1898), 1 Oh. 451 ; Oriffith v. Paget, 5 Ch. 894 = 6 Oh. D. 511. R 
(6) Distribution of surplus assets after re-payment of paid-up capital. 

(a) If after adjusting the rights of the members and repaying them their paid- 
up capital, there is still a surplus, such surplus in so far as it repre- 
sents capital will, in the absence of any special provision in the arti- 
cles bo the contrary, be distributed among the members in proportion 
to the nominal amount of their shares, whether preference, or ordinary, 
not in proportion to the amounts paid on them. Birch v. Cropper, 
14 A. C. 525 ; London and Brighton Stock Exchange Co., 4 T.L. R. 2.8 
N.B.—The same rule applies to an unlimited Company. See Driffield Gas 
Co., (1898), 1 Oh. 451. 

(5) If the surplus assets consist of accumulated undistributed profits, they will 
be divided according to the rights of share-holders in the profits, i.e., 
after the claims of the preference shareholders have been satisfied, the 
surplus will go to the ordinary shareholders, if the articles so provide. 
See Bridgewater Navigation Co., (1891), 2 Oh. 317 ; Be W.J. Hall & 
Co., (1909), 1 Ch. 521; Bishop v. Smyrna Baihvay, (1895), 2 Oh. 266. T 
(o) A preference shareholder who has no right to share in the profits unless a 
dividend has been declared, cannot claim part of the surplus on the 
ground that a dividend might have been declared out of it. Odessa 
Wateruwks, (1901), 2 Oh. 190 n. cited in Buckley, 9th Ed., p. 394. 
See also Crichtone's Oil Co., (1901), 2 Oh. 184 = 1902, 2 Ch. 86. U 

. N.B,— Earnings made by the Company since the liquidation form part of the 
capital, and are not profits. Bishop v. Smyrna Railway Co., (1895), 
2 Oh. 696. 

(6) Distribution of aai?plus assets in specie. 

[а) Unless the articles or the memorandum otherwise provide, assets cannot 

be distributed in specie. But the Court can order such mode of distri- 
bution when there is no opposition. English and p'oreign Credit Co., 
IT.L.R. 1. Y 

(б) To .avoid the risk of loss that may arise by a sale of the assets and distribu- 

tion of the proceeds, especially where the assets are of a speculative 
or unsaleable character, it is useful to introduce into the memoran- 
dum or articles of association a power to divide surplus assets in 
' specie. See Buckley, 9th Ed., p. 396. Yf 

168. The Court may, in the event of the assets being in- 
sufficient to satisfy the liabilities, make an order 

Court to order '' , ' ' 

costs. as to the payment out of the estate of the Com- 

pany of the costs, charges and expenses incurred 
in winding-up any Company in such order of priority as the Court 
thinks just.i 



S. 188] Act YI of 1882 (the indiau companies act). 

(Notes). 

General, 

(1) Corresponding English Law. . 

This section corresponds to S. 171 of tlie English Oompanies (Consolidation) 
Act of 1908. W-i 

(2; Costs of volantary liquidation. 

S. 188, Mi/ra, provides that costs, charges and expenses incurred in the winding- 
up including the remuneration of liquidation, shall be payable in 
priority to all other claims. . X 

/. — “ The Court may just.” 

(1) Payment of costs of compulsory liquidation, principles applicable to. 

Although this section does not expressly enact as does S. 188i«/m, that the 
costs and expenses of winding-up shall be paid in priority to all other 
claims, the principle of that section (188) applies to all cases. The 
absence of an express provision for payment of the costs of compulsory 
winding-up in priority toother claims is duo to the fact that it is 
presumed that no direction is requited to the Court to do that which 
the justice of the case requires, and the Court will see that in the 
first instance the costs of winding-up would be paid. See Per Lord 
Cairns in Webh v. Whiffin, L.E. 6 H.L. at p. 735. Y 

(2) Costs—Order of priority. 

In the absence of any special agreement, the costs of winding-up are to be paid 
out of the assets in the following order. (1) The costs of the petition 
for winding-up are to be paid first- (2) Next, the costs of realization 
of assets. (3) Next, the costs ordered to be paid by the liquidator, or 
out of the assets to a successful litigant in a suit brought or defended 
by the liquidator. (4) Next, the general costs of the winding-up, and 
(6) lastly, the remuneration to the liquidator. See Emden’s Winding 
up of Oompanies, 8th Ed., pp. 276 & 277. Z 

(3) Costs of litigation. 

{a) The costs payable by the liquidator out of the assets to a successful litigant 
are prima facie to be paid immediately in full in priority to the 
general costs of liquidation. But, if the liquidator shows that other 
persons have a prior right to or are entitled pari passii with the 
successful litigant, payment will not be ordered without providing for 
the other claims. The burden of proving that immediate payment 
cannot be made is on the liquidator. London Metallurgical Co., 
1895, 1 Oh. 758. A 

(b) A liquidator ordered to pay the costs with liberty to pay himself out of 

the estate is entitled to the same priority. Dominion of Canada 
Plumbago Co., T! Qh. « B 

(c) When there are several claimants for costs, the date of the order gives no 

priority; but payment vvill not be postponed indefinitely till all the 
claims have come in. London Metallurgical Co., Gh.,lbQ. C 

(4) Liquidator’s remuneration. 

(a) The liquidator is not entitled to be paid out the assets for his remuner- 
atiouv until all the costs of the winding-up including the bill of costs 
of any solicitor employed by him, and the costs of any provisional 
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liquidator properly appointed, have been paid in full. Be Massey, 
9 Eq. 367 : Re Trueman's JS state, M Eq. 278 ; E.P. Percival, 6 Bq. 
519; TFeM V. L.B. 5 H.L. 711. D 

ih) If the liquidator ha.s paid any costs out of his pocket, he is entitled to be 
repaid p«n pffissM with the costs similarly paid by the solicitor. Be 
Massey, 9 Bq. S67. E 

I : (c) The liquidator’s claim for remuneration cannot interfere with the rights of 

. secured creditors. Lloyd y. Lloyd {Divid) S Co., G Oh. D. 339; 

IMroyd v. Marshall (1862), lOPI.L. Gas 191; Be Oriental Hotels Co,, 
(1871) L.E, 12 Eq. 126, 133; Be Anglo A^istrian Printing and Pub- 
lishing Union, Brabourne v. Some, [1896), 9, Ch. 891. F 

(5) Order of priority, when property is subject to incumbrance. 

(а) Where the liquidator realizes in the winding-up property that is subject to 

incumbrances, the liquidator’s costs, expenses and charges of realiz- 
.ation and preservation are to be paid out of the fund first, the principal 
and interest due to incumbrancers will then be paid in priority to any 
costs which were not incurred for their benefit. See Brabournev. 
Anglo Atistrian Printing Co. , {1895) , 2 Oh. 891. See also Marine 
Mansions Co., 4 Eq. GOV, . Regent's Canal Iron Works Co., E.P. 
Qrissell, 3 Ch. D. 411; Perry v. Oriental Hotels Co., 12 Eq. 126; 
LaHtamy. Oreemohich Ferry, (1895), W.N. 77. G 

" (fc) The liquidator’s costs of preserving the property are as between the incum- 
brancers, aud the Company are to be paid by the latter, but the 
' liquidator is entitled to bo indemnified out of the fund against any 
; ' costs of preservation which may not be paid out of the Company’s 

■ ■ ■ assets. {Ibid.) H 

ic) But, he is not entitled to be indemnified out of the fund against costs not 
incurred for the benefit of the incumbrancers, such as the costs of 
carrying on the Company’s business. See Ormerod «£ Co., (1890) W. 
N. 217. * I 

{d) Where part of the assets were severed from the rest to answer the claims of 
a creditor, upon which claim there were many incumbrances, and 
then a petition for payment out of Court was presented and served 
• . upon tbe liquidators, they were held entitled to be paid out of the 

fund their costs of appearing on the petition, but not their costs, 
charges and expenses. of investigating the claims, or of an abortive 
, , attempt at an arrangement. Bonelli's Electric Telegraph Co , Cook’s 

claim, 18 Eq, 656. J 

C6) Costs of solicitors. 

: (q) The assets will, as a general rule, be rateably distributed amonj^st the 
different solicitors, in piiyment of their costs. Where the liquidator 
changes his solicitor in the winding-up, and the assets are not suffi- 
cient to pay the whole costs, the different solicitors will, as a general 
. rule, be paid rateably so far as the assets will extend. Audley Hall 

Cotton Spinning Co., 6 Eq. 245. K 

(б) A liquidator is not personally liable to his solicitor for the costs of the 

winding-up whether the liquidation is compulsory or voluntary. 
Anglo Moravian Co., E.P. WalUti, 1 Oh. D. 180 ; Dominion of Cana- 
da Plumbago Co,, 27 Oh. D. 33 ; Be Trueman’ sEstate, 14 Eq. 278. L 
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159. AVhen the affairs of the Company have been completely 
wound up, the Court shall make an order that 
Company be dissolved from the date of such 
order, (1) and the Company shall be dissolved 
accordingly. 

(Notes). 

General. 

Comspoading English Law. 

This section corresponds to S. 172 (1) of the English Companies (Consolida- 
tion) Act of 1908. M 


I, — ** When.... order.” 

(1) “ When the afflairs vround-np”, meaning of. 

The expression “when the afiairs of the Company have been completely 
wound up ’’means “so far as the liquidators can wind them up.” 
LondonandOaledonion Marine Insurance Co., 11 C.'D.li.O. N 

(2) Company incorporated for public purpose, dissolution of. 

A Company incorporated by a special Act of Parliament for a public purpose 
may bo dissolved if it comes under the winding-up jurisdiction of the 
Court, though the provisions of the Act by which it was incorporated 
show that it was intended to be maintained in perpetuity. Bradford 
Navigation Co., 10 Eq. 331, 341 = 5 Oh. 600. 0 

(3) Existence of contingent claim whether a bar to dissolution order. 

Where a claim in respect of a future or contingent debt not provable in the 
winding-up has been entered, giving the creditor a right of proving 
for those debts, as and when they became present and certain, what 
the effect of such claim may be when the time for dissolution arrives, 
has never been decided ; it may be, if at that time the claim is still 
unascertained and all the assets have been distributed amongst the 
creditors, the Company will be allowed to be dissolved notwithstand- 
ing the existence of such claim. See per Turner L.J. in Haytor 
GVnwifc Go., 1 Ch. 77 ; per LindZey L./. in Craig’s claim, 1 Oh. 267. P 

(4) Dissolution, consequences of. 

(rt) Dissolution puts an end to the existence of the Company. Salton v. 
Neto Beeston Cycle Co., {WOO}, 1 Gh. 0 

{b) Hence unless the dissolution is avoided, creditors cannot proceed either in 
the winding-up or by action to recover assets which they could have 
recovered in the winding-up. Ooxon v. Gorget, See also Ee West- 
bourne Grove Drapery Co., {1878), ^9 h.T, 30. R 

(c) Dissolution is a bar to proceedings against the directors, promoters or officers 

of the Company in respect of any misfeasance or breach of trust. 
Coam V. Gorpet, (1891), 2 Ch. 73, S 

(d) Thus, after dissolution, a person, cannot without alleging fraud, sue to 

make the directors liable for damages for having paid dividends 
improperly, for, this would, in substance, amount to prayer for a 
further and more complete winding-up. (Ibid.) T 
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(e) Dissolution also puts an end to the powers of the liquidators. Where a 
purchaser of a promissory note from a Company in liquidation did 
not obtain the liquidator’s endorsement until after the Company was 
dissolved, held that the liquidator’s power to endorse the note came 
to an end with the dissolution and that an endorsement made after 
dissolution was ineffectual, 18 M, 498, 0 

{/) But, dissolution is no bar to proceedings against the liquidator for breach 
of the statutory duty of paying the debts and subject thereto, of 
distributing the assets among the contributories, PiilsJordv. De- 
uewislt, (1903), 2 0h. 625, 

(Sf) A creditor can therefore sue a liquidator for damages if with a knowledge 
of the creditor’s claim, he carries the liquidation to dissolution with- 
out seeing that the (creditor) has knowledge of and an opportunity of 
claiming in the winding-up. (Ibid.) W 

(&) Proceedings against the Company after dissolution. 

ia) A judgment obtained against the Company after dissolution is invalid, and 
the solicitor acting for the Company is liable to pay the plaintiff’s 
costs from the date of dissolution and consequent on the revocation of 
his authority. See Yonge v. Toynbee, (1910), 1 K.B. 215 O.A, dis- 
approving Salton r. NeioBeeston Cycle Co,, (1900), 1 Oh. 43, cited in 
Halsbury’s Laws of England, VoL, V., p. 568. X 

(t) But, if proceedings have been instituted before dissolution, an order passed 
after dissolution is enforcible if the delay is due entirely to the 
pressure of the business of the Court and is not at all due to the 
parties. Whitely Exerciser v. Carnage, (1898), 2 Oh. 43. See also 
Croohhaven Mining Co., (1866), L.B. Eq. 69. Y 

(6) Guarantee for payment of interest, continuance after dissolution. 

(ft) A guarantee for payment of interest on a debenture issued by a company 
‘ until repayment of capital ’ may continue even after the dissolution 
of the Company. Be Fitegeorge, 1 K.B. 462. Z 

(5) But the guarantee will not continue after dissolution if it is “ so long as 
the principle remains due.” Re Moss, (1906), 2 K.B. 307, A 

(7) Destruction of Conapany’s books, order for, after winding-up. 

After the completion of the winding-up a dissolution order may be obtained 
so as to bring the Company to an end and to allow the destruction 
of the books of the Company, Buokley, 9th Ed., p. 400. See also 
S. 199, infra, B 

(8) Ayoidance of dissolution. 

(a) If the dissolution has been obtained by fraud, the Court may. in a proceed- 

ing properly instituted, declare the dissolution void, in which case 
there will be an existing company which may be wound-up compul- 
sorily or in whose voluntary liquidation an application may be enter- 
tained. Buokley, 9th Ed., p. 441. C 

N.B. — The person who seeks to obtain a declaration that the dissolution is void 
must allege and prove fraud. Schemer Pond Goal Co., (1888), W.N. 
70. 

(b) Under the English Law, the Court may, at any time within two years of 

the dissolution on the application of the liquidator or any other 
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infccrestod person, declare tbe dissolution void. Thereupon, such pro- 
ceedings may be taken as might have been taken if the Company had 
not '.been dissolved. See B. 223 (1) of the Companies (Consolidation) 
Act of 1908. * D 

(9) Undisposed assets. 

(a) After dissolution, any assets of the Company that may happen to remain, 

vest in the Grown as botia vacantia. See Topham, 2nd Ed., p. 218. 
See also Ee Higginson, (1899), 1 Q.B. 325. E 

(b) Thus, where the liquidator of a Company agreed to sell letters patent to A, 

but the Company was dissolved before the patent was assigned to A, 
lieZd, the patent was vested in the Crown. Be Taylor's Agreement 
Tnfsfs, (1904), 2Gh. 737. F 

(c) If a lease to a Company is not assigned before dissolution, the lease is 

determined and the reversion is accelerated. Hastings Corporation v. 
Mo», (1908), 1 K.B. 378. G 

160. Any order SO made shall be reported by 

Begistrar to make official liquidator to the Kegistrar, who shall 
minute of dissolu- . 

tion of Company. make a minute accordingly m his books of the 
dissolutionof such Company. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 172 (2) of the English Companies (Consolida- 
tion) Act of 1908. G-1 

(2) “Official liquidator” does not Include liquidator in winding-up under supervision. 

This section and the next contemplate only cases in which there is an official 
liquidator. 

The terms “ official liquidator ” in this section cannot bo construed by the 
help of S. 195 so as to include the liquidator in a winding-up under 
supervision. 6 B. 640. H 

161. If the official liquidator makes default in reporting to the 
Eegistrar, in the case of a Company being wound 
Penalty for not foy the Gourt, the Order that the Company be 

reporting dissolution " . ^ 

of Company. dissolved, he shall be liable to a penalty not 

exceeding one hundred rupees for every day during 
which he is so in default. 

(Note). 

General. 

Corresponding English Law. 

This section corresponds to S. 172 (3) of the English Companies (Consolidation) 
Act of 1908, under which the penalty is five pounds for everyday 
during which the liquidator is in default. H-l 
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Extraordinary powers of Court. 

162. The Court may, after it has made an order for winding- 
up the Company, summon before it any officer of 

Power of Court to company, or person known or suspected to 

summon persons bo- . r. .* „ . . n- , 

fore it suspected of have 111 his possession any 01 the estate or ettects 

Company, or supposed to be indebted to 
the Company, or any person whom the Court may 
deem capable of giving information concerning the trade, dealings, 
estate or effects of the Company. *• 

If any person so summoned, after being tendered a reasonable 
sum for his expenses, refuses to come before the Court at the time 
appointed, having no lawful impediment (made known to the Court 
at the time of its sitting and allowed by it), the Court may cause 
such person to be apprehended and brought before the Court for 
examination 2. 

The Court may require any such officer or person to produce 
any documents in his custody or power relating to the Company. 
Nevertheless, in cases where any person claims any lien on docu- 
ments produced by him, such production shall be without prejudice 
to such lien 3, and the Court shall have jurisdiction in the winding- 
up to determine all questions relating to such lien. 

... (Notes). ■ 

(General). 

(1) Corresponding English Law, 

This section corresponds to S. 174, Sub-ss. (1), (3) & (4) of the English Com- 
panies (OonBolidation) Act of 1908. H-2 

(2) Scope of the section. 

(a) A person may bo summoned under this section to give evidence concerning 
the dealings of the Company whether the matters occur in or before 
the winding-up. Exp. Car'yer, 47 L.J. Oh. 702«. I 

{b) To summon a person under this section it is not necessary that there should 
he a particular dispute pending ; it is enough if the liquidator wants 
to obtain discovery. Gold Co., 12 Ch. D .77 ; Clement's case, 13 Eq. 
^ J 

(3) Proceedings under the section, nature of. 

Proceedings taken under the section are not proceedings to which of necessity 
there are parties. They may be begun, continued and ended by the 
Court at its discretion and without any parties before it. 18 A. 215 
(218).. K 

(4) Order, subject to objection on attending. 

An order under the section may be made without prejudice to any objection 
''’’'^hich the witness might take on attending the summons. See Me 
5- Smith, Knight d Co., 4 Oh. 421 ; Be Contract Corporation, 6 Ch. 146. L 
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i. — ‘‘The Court may. . . .effects of the Company.*' 

(1) Witness, how summoned. 

A witness under this section must be summoned by a summons and not by a 
s246-pfj(?na, for, the Court has to be satisfied that the person summoned 
is capable of giving the information required. English Joint Stock 
Bank, 3 Eq. 203 ; Oo., 32 Cb. D. 77, 82 ; Wcshnoreland Green 
SZafe Co. (1892), W.N.2. M 

N.B,- His position is dilierent from that of an ordinary witness. Olenmit's 
case, 13 Eq. 179 ». 

(2) Notice to the person summoned. 

The person summoned must have a reasonable notice. North Wheal Exmouth 
Mning Co., 11 W.E. 58=31 Beav. G28. N 

(3) Who may apply for an order. 

An application for summons under this section can be made by the liquidator 
or by a contributory or by a creditor. See Gold Co., 12 Gh. D. 77 ; 
Land Securities Co., {1894} \Y.N. 91. 0 

N.B. — The Court may also, of its own motion, make an order. Land 
Securities Co,, (1894) W.N. 91. 

N.B. — If the winding-up is voluntary the application is to be made under 
S. 182, 

(4) Liquidator’s application. 

An order may be made on an ex parte application of the liquidator unsup- 
ported by an affidavit. The liquidator need not make out a prima 
facie erne, it is enough if there are grounds of suspicion, for, the object 
may he whether the suspicion is well founded. GoldOa., 12 Ch. D. 77. P 

(6) Creditor's or contributory’s application. 

{a) If a creditor or contributory applies, he must give notice to the liquidator 
for, generally the Court will give the conduct of the proceedings to 
the liquidator if he is willing to take the same. But, if the liquidator 
is not willing, a creditor or contributory may be allowed to proceed. 
Gold Co., 12 Ch. ID. n ; English Joint Stock Bank, B'Eq. ^0^. Q 

(b) A creditor or contributory who applies for an order must make out a in-wia 

facie case. E.F. Nicholson, 14 Ch. D. 243. R 

(c) Where a charge is preferred against the liquidator a summons may be 

obtained by a contributory under this section on establishing a 
facie ease and before any proceedings are instituted against the 
liquidator. Sir John More Gold iHning Co., D.H. 24,2-- 16 W.B. 
900. S 

N.B.— The Court may allow a creditor or contributory to conduct the whole 
or some part of the examination, and even where the liquidator takes 
the order to examine, and does examine, and there is no suggestion 
that he is not properly performing his duties a contributory may be 
allowed to examine too. Silkstohe and Dodworth Co , WhitetoortIPs 
case, 19 Ch. D. 118 ; cited in Buckley, 9th Ed,, p. 402. 

(G) DiseretioK of the Court. / 

(fl) The section gives the Court extraordinary powers which at its di.scretiou 
it may or may not exercise. The applicant whether he is the 
liquidator or a creditor or a contributory, is not entitled to an order 
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as a matter of righti See 18 A. 216 (i218). See, also, Jwtp* Oowf. 

Corps, S3 Gh. D. 314 ; E. F. Gittins, (1892), 1 Q.B. 646 ; Metropolitan 
Bank, MeiroJi’s citse) 15 Gh. D. 1S9. T 

(fe) Where an order is made the Court may, at the instance of the person 
smninoTied, control the examination. LoHiZow Paper A'. P. Scott, 

(1888), W.N. G3; North AustJ’alian Territory Co., Ch. D. 87. H 

(7) Order -when will he refused. 

(a) The powers under the section are inquisitorial and the Court will not allow 

them to be used for purposes of vexation or oppression. Gont. 

Ifafer Corps, 33 Gh. D. 314 ; E. P. Gitiins, (1892) 1 Q.B. 646. ¥ 

(b) Thus where a person sued by a Company in liquidation had fully answered 

interrogatories in the action, and the liquidator made no special case 
for further examination, an order for his examination was refused. 
See Metropolitan Bank, Heiron's case, 15 Ch. I). 139. W 

(c) The Court will likewise refuse to make an order if it thinks that the objeot 

of the examination is to gain information not for the more beneficial 
winding-up of the Company but to assist the applicant in an action 
brought by him against the Company. Imp. Can. Water Corps, 33 
Gh. D. 314 ; Be Franks, (1892) 12 B. 647. X 

(d) So also an order will be refused where a dissentient share-holder under 

S. 204, infra, proceeds to arbitration, and seeks an examination with a 
view to obtaining evidence to enhance the value of his interest. 
British Building Stone (1S08), 2 Ch. 450. Y 

(8) Order under the section, whether appealable. 

(a) In 18 A. 216 it has been held that an appeal does not lie from an order 
made under this section. 

(5) As regards English cases, there are some diefa in Gold Go-, 12 Gh, 77, 
which go to show that a witness summoned to attend for examina- 
tion has no locus standi to appeal against the order, even where the 
order has been obtained by a contributory except where there is 
oppression or abuse of the process of the Court. 

N.B.— But these diefa have been dissented from iu North Australian Territory 
Co., (1890), 45 Ch. B. 87 ; see, also, WiitewrPi’s case, (1881), 19 Oh. 

■ D.118. 

(c) It is however clear, according iu English cases, in case of oppression or 
abuse of process, that the order is appealable. (Ibid.) See, also, GoZd 
Co:, 12 Oh. 77 ; Heiron’s case, (1880), 15 Oh. D. 139 ; Be London and 
■ Lancashire Paper Mills Co., (1888), 57 L.J. Ch. 766 ; Be Imp. Cont. 
irafcr Corps; (1886), 33 Ch. D. 314. * Z 

2 .— “ The Court may cause for examination,” 

Liabiiity to costs on refusing to attend!' 

Persons who are summoned under the section and who refuse to attend will 
be ordered to pay the costs of compelling their attendance. Trower 
, (md Latv son’s CAse, 14 Eq. 8; Lisbon Steam Tramways Co., 2 Oh. 

D. 575. a 
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3,— In cases.... prejudice to such Hen.” 

(1) Ppoduciioa of docamenta without prejadioe to Heii. 

The solicitors of the Oomp.my may under this section be ordered to produce 
the books of the Company in their possession notwithstanding that 
they claim a lien over them. But the production, will be without 
prejudice to the lien though, in many instances, it would render the 
lien useless. See Buckley, 9th Ed., 4G7, also, South Essex Estuary 
Co., E.F. Payne aiid Layton, i Ch. 215, B 

('2J Solicitor’s lien on Company’s books. 

(a) The solicitor to the Company can acquire a valid lien on the documents 

of the Company which have come into his possession before the wind- 
ing up, and upon which the director.? are competent to give a lien. 
Capital Fire Association, 24 Oh. D. 408 ; Rapid Transit Co., (1909), 
1 Ch. 96. C 

(b) But he cannot acquire a lien for costs incurred before the incorporation of 

the Company. Be Galland, (1885), W.N. 224. D 

(c) Directors cannot create a lien upon the register of members, the minute 

books and other books which under the Act or the Articles of Asso- 
ciation are to be kept out at the Company’s registered office. Anglo 
Maltese Hydraulic Loch Co., (1885), W.N. 84=54 L.J. Oh. 1730=52 
L.T. 841 = 33 W.R. 652 ; Engel v. South Metropolitan Brewing Co,, 1 
Oh, 442 ; Capital Fire Association, 2^ Oh. D. 408 ; Eapid Boad 
rraasif Co., (1908), 1 Ch. 96. E 

(d) The solicitor cannot acquire a lien on the Company’s books which have 

come into his possession after the commencement of the winding-up. 
Capital Fire Association, 24 Oh. D. 408 ; Rapid Boad Transit Co,, 
(1908), 1 Ch. 96. F 

(e) Nor on the file of proceedings and documents relating thereto. Union 

Cement Co., E,P. Pulbrook, i Oh. Q21. G 

163. The Court may examine upon oath, either by word of 
mouth or upon written interrogatories, any per- 
partST Court. son appearing or brought before it in manner 

aforesaid concerning the affairs, dealings, estate 
or effects of the Company i, and may reduce into writing the 
answers of every such person, and reg[uire him to subscribe the 
same. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S, 174, Sub-S. (2) of the English Companies 
(Consolidation) Act of 1903. H 

I,-— “The Court may examine .... of the Company” 

(1) Who may be examined under this section, 

(a) Under this section the Court may examine (1) any officer of the Company, 
(2) persons known or suspected to be in possession of any property of 
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the Company or to be indebted to the Company and (3) persons whom 
the Court deems capable of giving information concerning the trade, 
dealings, affairs or property of the Company. 

(6) Liquidators and directors, or officers who may be examined under the 
section. Gold Co,, 12 Oh, D. at ■g, Q6 Barned’ i; Baking Co., 2 Ch. 
350; Sir John Moi'e Mining Go., 31 Jj-f. I 

(c) Persons between whom and the Company there is an action pending may 

be examined with a view to enable the liquidator to form an opinion 
as to whether the action should be continued. Massey v. Allen, 9 
Gh. D. IGi ; E.P. Leaver, 51 L.T. 817 ; E.P. Carver, 47 L-J. Ch. 
102 tt. 3 

(d) So also a person against whom a liquidator intends to institute proceed- 

ings. E.P. HaMn, 15 L.T. 552. K 

{e) A penson who has applied for shares in a false name may be examined. 

Ptigli and SJiarman’s case, 13 Eq. 566. L 

(/) Any person who is able to give information as to the property of a contri- 
butory or the affairs of a person who is sought to be put in the list 
may be examined. Financial Insurance Go-, 30 luJ. Ch, 081, M 

(g) The broker of a contributory may be examined as to the circumstances of 

a transfer. Baker’s case, E.P, Carter, 19 W.E. 55 = 40 L.J. Oh. 15 = 
23 L.T. 446. See, also, demerit’s case, 13 Eq. 179 n. N 

(h) Also the bankers with whom a contributory had an account, Britt’s case, 

14 Eq. 6; Smith Knight Co,, 4 Ch. 423 ; Bloxam’s case, 36 L.J Ch. 
687. ’ 0 

(i) A person indebted to a contributory may be examined respecting the 

means of such contributory. Troioer and Lawson's case, 14 Eq. 8.P 

(J) Eelatives, such as sister, nephew, and mother-in-law of a contributory 
may be examined, even though there is no evidence beyond the re- 
lationship to show that they can give any information. See Swan’s 
case, 10 Eq. 675 : Picker’s case, 13 Eq., 178. Q 

- (7c) A shareholder of a Company indebted to the Company in liquidation may 
be examined. Contract Corps, 6 Oh. 145. R 

N.B.— A mere creditor cannot be examined. Accidental and Marine Co., 5 
, Eq. 22. 

(1) But a creditor who is capable of giving information as to an alleged coun- 
ter claim against him may be examined. Tyne Chemical Co., 43 L.J. 
Ch. 354. , ' S 

(Hi) An agent claiming commission for service rendered and work done for the 
Company, or a broker of the Company may be examined. English 
Joint Stock Bank, 3 Eq. 203 ; E. P. Carver, 47 L.J. (Ch) 702 m T 
N.B.— Where there is a dispute between two persons as to which of them is 
the contributory, an order may be obtained imder this section to pro- 
cure evidence. Ova- end, Qtmiey <£ Cq., E. P, Murcjrnve, 16 L.T 
378. 

N.B.—A witness examined under the section cannot be asked questions touch- 
ing the formation of the Company. Burnton Hotel Go., v. Cork 
(1899), 1 P. (Gfe. of Sess.), 119, 
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(2) Insufficient grounds for refusal to answer. 

(a) A person examined under this section is not excused from answering ques- 

tions on the ground that the answer w'ould be hearsay evidence. 
OifojMajt Co., 15 W.R. 1069; FmancMi InsH'rancc Go., 36 L.J. Ch. 687.U 

(b) Nor can he refuse to answer on the ground that his deposition may be used 

in evidence against him, Lisfion Steam !Pffl??M(/VV7/s Co.. 2 Oh. i). 575. Y 

(c) The fact that permission was granted to a person to proceed with an action 

against a Company in liquidation, would not exempt him from 
liability to be examined in the winding-up on matters which were in 
dispute in the action. E.P. Bateman, 15 W.R. 118, 245 =15 L. T. 
263, 495 = (1866), W.N. 378, 406. W 

N.B. — But if the person has already answered interrogatories in the action, 
he will not be subjected to a further examination under this section 
unless the liquidator makes out a strong e.ase. MetrofioUtan Banlr, 
Heiron's case, 15 Oh. D. 139. 

(3) Incriminating questions. 

(a) A witness is not excused from answering questions on the ground that the 

answers will incriminate or tend to incriminate him. See S. 131, 
Evidence Act (I of 1872). X 

(b) It is otherwise under the English Law. A witness may, under that law, 

refuse to answer incriminating questions. See, Halsbury’s Laws of 
England, Vol. V, p. 476. Y 

(4) Confidential and professional communications. 

A witness my refuse to answer questions in relation to matters involving pro- 
fessional confidence. See Ss. 126, 129, Evidence Act (I of 1872). Z 

(5) Witness may attend by counsel. 

(a) A witness examined under this section is entitled to attend by his counsel 
and attorney. In re Breech-loading Armoury Co., In re Merchants 
Co., 4 Eq. idS ; E.P. Hmry Calisher, 17 L.T. 5 = 15 W.B. 1007. A 
(5) The witness is entitled to be re-examined, and for that purpose the Court, 
his counsel and attorney may take and carry away notes of his exami- 
nation. Cambrian Mining Co., 20 Ob. 376. B 

(c) But the Court will not allow them to be used for an improper purpose; they 

should be destroyed after the examination is over. See Ileseltine tf; 
Son, (1891), W.N. 25. C 

(d) Where the attorney also represents a third party in litigation against the 

Company, the Court may require an undertaking from him that he 
will not disclose any information without the leave of the Court. 
Haddock's ense , j3bj/Ze’s case, (1902), 2 Oh. 73 C. A. D 

(6) Costs for attendance of counsel or attorney. 

A witness examined under this section cannot be given costs of appearing by 
counsel or attorney. 14 0,219. E 

(7) Penalty for giving false evidence. 

If the person examined under the section intentionally gives false evidence, he 
shall be liable to imprisonment for a term which may extend to 7 years 
and shall also be liable to fine. See S. 217, w/m. 
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(S) Use of deposition as evidence. 

[a) Information obtained by a liquidator under this section is obtained only 

for his guidance as to what is to be done. It cannot be used as evi- 
dence as against another party, and can be used as evidence against 
che person examined, only if he is called as witness and it is put as 
an admission by him. North Australian Territory Go. v. Oolds- 
6oroHp/i, ilforf it- Co. (1893), 2 Ch. 381, cited in Jjinden’s Winding-up 
of Oompanies, 8tb Ed., p. 245. G 

(b) A deposition on oath made by one of several accused as a witness in a 

previous enquiry under this section is admissible in ovidonco against 
him.self only, and not against the other acou-sed. See 16 A. 88. H 

(9) Premature publications of proceedings— Contempt of Court. 

Any premature publication of tbe proceedings under the section amounts to a 
contempt of Court. American Exchange in Europe, 68 L.J. Ch. 706.1 

(10) Place of examiaation not an open Court. 

(a) The office of the examiner is not a public Court, and the public cannot be 
admitted if their presence is objected to. Western of Canada Oil Co,, 
6 Ch. D. 109. J 

(fi) The examination is of a private character, and neither admitted creditors 
nor creditors who have obtained permission to attend the winding-up 
generally are entitled to be present, but the Court may, in its discretion , 
allow them to attend. Grey’s Breioery Co., 25 Oh.D. 400 ; Heseltine efi 
Son, (1891) W.N. 25 ; Empire Asstirance Corporation, 17 L.T. (N.S.) 
AQB', Norwich Equitable Go., 'Ti Oh..'D- 515. K 

164. The Court may, at any time before or after it has made 
Power to arrest an order for winding-up a Company, upon proof 
toScondm to re- given that there is probable cause for 

move or conceal any believing that any contributory to such Company 
of his properbv. about to quit British India or otherwise abscond, 

or to remove or conceal any of his goods or chattels, for the purpose 
of evading payment of calls, or for avoiding examination in respect 
of the affairs of the Company, cause such contributory to be arrested, 
and his books, papers, moneys, securities for moneys, goods and 
chattels to be seized i, and him and them to be safely kept until 
such time as the Court may order. 

(Notes). 

General. 

CorrespondiBg English Law. 

This section corresponds to S. 176 of the English Companies (Consolidation) 
Act of 1908. 

/. — “Cause — seized.” 

(1) Exercise of powers under the section in the alternative. 

The powers conferred by the section may be exorcised in the alternative ; and 
the Court, while ordering the seizure of the goods of an absconding 
contributory, may decline to order his arrest. See Imperial Mercantile 
Credit Co., 5 Eq. 264, L 
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{'2) Seizure of immoyeabla property of absconding contributory not allowed. 

This section authorizes the seizure of only the moveable property of the contri- 
butory. There is no section by which his immoveable property is 
alfected. See Buckley, 9th Ed., p. 411. M 

165. Any powers by this Act conferred on the Court shall be 
Power of Court deemed to be in addition to, and not in restriction 

cumulative. pov/ers subsisting of instituting pro- 

ceedings against any contributory, or the estate of any contributory, 
or against any debtor of the Company, for the recovery of any call 
or other sums due from such contributory or debtor, or his estate ; 
and such proceedings may be instituted accordingly. 

(Notes), 

General. 

(1) Corresponding English Law. 

This section correspouds to S. 177 of the English Companies (Consolidation) 
Act of 1908. K 

, The English Act refers not only to proceedings against the estate of -a contri- 
butory but also to proceedings against the estate of a debtor. But 
the Indian Act does not apply to proceedings against the estate of a 
debtor. 

(2) Liquidator’s power to sue for calls. 

The powers of the Court under this Act being cumulative, the liquidator of a 
Company in voluntary liquidation can enforce the payment of calls 
by instituting a suit instead of proceeding by an application under 
S. 182. See 9 Bom. L.E. 825. 0 

(3) Suit for call— Jurisdiction of Subordinate Court. 

A suit for call is not a proceeding under S. 182, and may be instituted in the 
Court of Subordinate Judge though it is not a Court as defined by 
S. 130, supra. (Ibid.) P 

Enforcement of and Appeal from, Ordertf. 

166. All orders made by a Court under this Act may be 
Power to enforce enforced iu the same njanner in which decrees of 

such Court made in any suit pending there- 
in may be enforced. 

(Notes). ■ 

Generai. 

(1) Corresponding English Law. 

This section corresponds to S. 178 (1) of the English Companies (Consolidation) 
Act of 1908 which applies to the enforcement of orders made by the 
High Court in England or Ireland. Q 

For enforcement of orders for calls on contributories imade in Scotland, see 
S. 179 of the Oocsolidation Act. 



388 Act ¥I of 1882 (the Indian coMPANiES. act). [Ss. 166 ^ 167 

d&nQral— {Concluded). 

(2) Order in compulsory winding-up enforcible by execution. 

An order for a call in a compulsory winding-up may, by virtue of. this section, 
be enforced by execution. But in a voluntary liquidation, the liqui- 
dator can enforce calls only by an application to Court under S. 182, 

or by an action in the name of the Company. See Brighton Arcade 
Co. V. Do wlmg, Tj.B. 3 C.P. 175. H 

167. Any order made by a Court for or in the course of the 

winding-up of a Company under this Act shall be 

Order made in any enforced in any part of British India, other than 
Court to he enforced , . , i , , . • , • n 

by other Courts. that m which such. Court IS Situate, m the Court 

that would have had jurisdiction in respect of such 
Company if the registered office of the Company had been situate 
in such other parti , and in the same manner in all respects as if such 
order had been made by the Court that is hereby required to enforce 
the same. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 180, Sub-Ss. (l) and (2) of the English Companies 
(Consolidation) Act of 1908, which provide for an order made in one 
of the three United Kingdoms (England, Scotland and Ireland) being 
enforced in the other two Kingdoms. 

I. — **ShaIl be enforced..,. other part,” 

(1) Order restraining proceedings out of the Court’s jurisdiction. 

After a winding-up order, the Go\irt may make an order restraining actions 
and proceedings pending against the Company in any Court situated 
in a part of British India other than that in which the Court making 
the order is situated ; for, the Act applies to the whole of British 
India, and by virtue of this section the order can be enforced by the 
Court in which the proceedings are pending as if it was made by itself. 
Cf. International Pulp. Co., "6 Oh.'D. Middles borough Fire-brick 
Co., {188b), — b'lh.T. 98 Hermann Loog (£ Co., Ramsay’ SQUtse, 

36 Ch.D. 502. S 

(2) Notices and orders on persons out of jurisdiction. 

The Court cannot give leave to servo notices of orders and proceedings in the 
winding-up on jiersons who arc out of the jurisdiction. Anglo- African 
Co., 32 Ch.D. 348. T 

N.B. — But this applies only to orders and proceedings which, it is desired, to 
enforce. A notice of the time and place appointed for the settlement 
of the list of contributories may be served out of the jurisdiction. 
Nathan Newman <£ Co.; 85 Ch.D. 1; Liebig' s Cocoa Works (1888), 
W. N. 120, cifed in Buckley. 9th Ed., p. 413. 

. N.B. — ‘“A iierson resident out of the jurisdiction, who comes and proves in the 
winding-up is thereby probably brought within the authority of the 
Court, but if the order is made against him it may not be enforceable.” 
See Buckley, OthBd., p. 413 ; see, also, B.P, Eobertson, 20 Eq. 733. 
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(3) Security from petitioneu residing out of jurisdiction, 

A petitioner who resides out of the jurisdiction, though in British India may 
notwithstanding this section be called upon to give securi ty for costs. 
Gt Howe Machine Co., Fountain's c&se, il Oh.iy. 118. U 

(4) Execution pending appeal, creditor residing out of jurisdiction. 

Having regard to this section the Court will not stay an execution pending an 
appeal merely because the party entitled to the fruits of the judgment 
is residing in a part of British India out of the jurisdiction of the 
Court. Cf. E.P, U7tion Bank of Australia, 1891, Vf.'U. 1B2, cited in 
Buckley, 9th Ed., p. 413. ¥ 

168. Wliere any order or decree made by one Court is required 

Mode of dealing enforced by another Court as hereinbefore 

with orders to be en- provided, a certified copv of the order or decree so 

Courts made shall be produced to the proper officer of the 

Court required to enforce the same, and the pro- 
duction of such certified copy shall be sufficient evidence of such 
order or decree having been made ; and thereupon such last-men- 
tioned Court shall take such steps in the matter as may be requisite 
for enforcing such order or decree, in the same manner as if it were 
the order or decree of the Court enforcing the same. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 180 (3) of the English Companies (Consolidation) 
Act of 1903. That section contains the words “order interhmtor or 
decree” instead of the words %rder or decree" in the present section. 

169. Re-hearings of, and appeals from, any order or decision 

made or given in the matter of the winding-up 
Appeals, from orders. ^ Company by the Court may be had in the 

same manner and subject to the same conditions in and subject to 
which appeals may^ be had from any order or decision of the same 
Court in cases within its ordinary jurisdiction i ; subject to this re- 
striction, that no such re-hearing or appeal shall be heard unless 
notice of the same is given within three weeks after any order com- 
plained of has been made, in manner in which notices of appeal are 
ordinarily given under the Code of Civil Procedure^ unless such time 

is extended by the Court of appeal 3. 

(Notea). 

.■ General. .■ .. 

( 1 ) Corresponding English Law. 

This section corresponds to S'. ISlof . the English Companies (Consolidation) Act 
of 1908 : the provision dealing with the limitation of time for appeals 
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Qeneral~-(Gmcluded). 

is contained in the rules in the Supretne Court. Sub-sections (2) to 

li) to S. 181 deal with orders or judgments pronounced in Scotland. 

Sub-section (2) (i) provides that in the case of certain orders and judg- 
ments pronounced by the Lords Ordinary on the Bills in vacation, 
and specified in the first part of the fourth schedule to that Act, there 
shall be no review, reduction, suspension or stay of execution. Sub- 
S. (2) (ii) and sub-S. (3), allow review in other cases only by a reclaim- 
ing note in common form pre-sented within fourteen days from the 
date of the order or judgment. 

Sub-S. i provides that nothing in the section shall affect the provisions of the Act 
in reference to decrees in Scotland for payment of calls in the winding- 
up of Companies, whether voluntary or subject to the supervision of 
the Court. 

Under the English law whether the appeal is from the winding-up order itself 
or a decision or order in the winding-up, the time for appealing is, 
except by special leave of the Court of Appeal, fourteen days calou- . 
lated from the time at which the order is signed, entered or otherwise 
perfected or in the case of a refusal of an application from the date 
of refusal. R.S.O. Ord. 58, rr. 9 & 15 ; National Funds Assurance Co., 
(1876), 4 Oh. D. 305; Be National Stores, Ltd., 1899, 2 Oh. 778. W 

(2) Scope of the section. 

An appeal is given under this section from any order or decision made by the 
Court in the matter of the winding up of a Cornpany, whether the 
winding up be compulsory, voluntary or under supervision. An 
order refusing to make a supervision order under S. 191 is therefore 
appealable. 30 M. 22—16 M.L.J. 537. X 

($) Appeals under Acts XIX of 1857 and X of 1866. 

Act XIX of 1857 contained no provision as to appeal and it was held that an 
order made in the winding up of a Company under the Act was not 
appealable. But orders made in the winding-up of Companies under 
Act X of 1866 were applicable under S. 141 of that Act. See 6 B.H. 
C. A.O.J. p. 185. Y 

l.—‘* Re- hearings.... Ordinary jurisdiction.” 

( 1 ) Review of orders in winding-up. 

(u) The re-hearing referred to in the section is a re-hearing by way of appeal and 
not a re-hearing by the Court of appeal of its own orders, and the 
limit of twenty-one days fixed by the section does not apply to the re- 
hearing of the latter kind. Brett's case, 29 L.T. 255 = 8 Ch. 800. Z 

ip) The section is not intended to refer to a case in which a judge upon the 
discovery of fresh matter, considers at expedient to pass a fresh order, 
or to review an order passed by him. 16 A. 53 (57). See, also, hire 
the National Assurance and Investment Association, ez Parte Munday, 
31 Beav. 206. 

(c) A judge anay review an order passed by him in the winding-up in the 
circumstances set forth in S. 114 and 0. 47, r. 1 of the O.P.C. 
(Act V of 1908). There is nothing in the Indian Companies Act to 
forbid such procedure. See 16 A. 53 (67) , following in Be the National 
Assurance and Investment Association, ex parte Munday, 31 Beav 

m. B 
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{d) A re-hearing may be granted when important documents are discovered 
after the case has been argued. Wiltshire Iron Co., E.P, Pearson, 
3 Oh. 443. C 

(e) Where a person who was placed on the list of contributories obtained on 
appeal a reversal of the order, and another person against whom a 
similar order was made, applied for leave to appeal after the time 
limited for appeal had expired, held, leave was unnecessary for all 
orders similar to that reversed on appeal would be reversed in 
chambers. jB.P. 31 Beav. 206. D 

if) Some indulgence in respect of re-hearing would be allowed in winding-up 
cases inasmuch as the issues are not so distinctly brought out in them 
as in cases brought before the court by means of regular pleadings and 
the time limited for appeal is short. Wiltshire Iron Co., E.P. 
Pearson, 3 Oh. 443 ; see, also, Buricinshaw v. NicoUs, 3 A, 0. 1004 ; 
Craig v. Philips, 7 Ch. D. 249. E 

(2) Section not applicable to ex parte order. 

The section was not intended to apply to an application to set aside an exparte 
order, which is not, strictly speaking an application for a re-hearing, 
although it may result in it. 19 B. 208. F 

(3) Orders made without jurisdiction, whether within the section. . 

(o) In Plumstsad Water Co., 2 D.P.& J. 20, h was held that the time limited 
for appeals did not apply to cases where the appeal was presented on 
the ground that the order appealed against was made without jurisdic- 
tion. 

N.B. — ^But Buckley says “It may be that the order of the Court below must 
be taken as determining that it had jurisdiction and is therefore to be 
treated as an erroneous order open to appeal in the usual way.” 
Buckley, 9Lh Ed., p. 417. 

(6) Au order obtained at the instance of an alleged contributory whose name 
has since been removed from the list of contributories is a nullity, and 
the power of the Court to discharge such order is not affected by the 
expiration of the period limited by the section. Estates Investment Co,, 
E.P. Turnley and Oliver, Eq, 227. G 

(4) Application to Court against liquidator’s decision in winding — under supemrision. 

The provisions of this section as to the time limit for appeal would also, it seems, 
apply, by way of analogy, to applications to the Court against the 
decision of the liquidator in a winding-up under supervision. Thus, 
a person who disputes his liability to be placed on the list of contri- 
butories with the liquidators should apply to the Court within three 
weeks to alter the decision of the liquidators. See AJ.P. Trorjy’s JJa'ew- 
tor, 17 L.T. 198. H 

(5) Application to Court to discharge made in chambers. 

In National Stores, TAmited (1899), 2 Oh. 778, 776, it was held that on the 
analogy of S. 181 of the English Act corresponding to the present 
section a three weeks’ notice would be required where an application 
is made in Court to discharge an order made in chambers. H-1 

(6) Appeal against order of single Judge of High Court. 

An order of a single Judge of the High Court refusing an application to extend 
the period for giving notice of appeal under the Act is not a judgment 
within the meaning of S. 10 of the Letters Patent and no appeal lies 
frorq such order, : 17 A, 488, . . ^ 
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( 7 ) Ipplication fop rectification in wlading-up — Appeal. 

An application for rectification of the register of members in the winding up 
of a Company, is to be made under S. 147, not under S. 5S, supra, 

and an order made on such application is subject to the limitation 
imposed by this section for purpose of appeal. See 27 A. 509. J 

(8) Appeal by creditors and contributories. 

(ft) A creditor ora contributory who has appeared during the hearing of the 
petition may appeal against a winding-up order, though he was not 
himself the petitioner. But a creditor or contributory who has not 
appeared in the Court below cannot appeal without leave obtained for 
the purpose. Securities Instirance Co., {I89i) 2 Qh. ilO. K 

(h) A creditor can appeal without leave against an order refusing to include a 
person in the list of contributories. Etna Inszirance Co., E.P National 
Provincial Bank of England, 'R. 1 Eq. 86^2. L 

(c) A contributory who has been settled on the list may apply to have other 

persons similarly settled on the list. Bush's case, 6 Ch. 246 ; Murray 
v.B^^s7^, L.R. 6H. L. 37. M 

(d) A contributory may, by leave, appeal against an order excluding another 

contributory from the list. Ship's case, 2 D. J. & S. 644 ; Doivnes v, 
Ship, L R. 3 H.L. 343. N 

(9) Leave to appeal. 

(ft) In cases where leave to appeal is considered necessary, it must be obtained 
from the Judge of first instance, and then, if the time for appeal has 
expired, an extension must be obtained from the Court of Appeal. 
Etna lusurance Co., E. P. Natmial Provincial Bank of England, 21 
W.R. 718. 0 

{b) If the liquidator desires to appeal against an order made in the winding-up, 
he should, in order to be safe as to costs, apply for leave. City and 
Cotinly Investment Trust, 13 Ch. D. 475, 483. See, also. Silver 
Valley Mines, 21 Ch, D. 381. P 

(c) If he appeals without leave and the appeal fails, he will not generally be 

allowed costs. (Ibid.) Q 

(d) Where the liquidator appeals, it would seem, that a contributory cannot 

aiso appeal without leave, for, the Court will not, in general, hear 
both contributories and the liquidator in the winding-up. See Ship's 
case, 2 D. J. & B. 544. R 

(e) But, iu other cases, it would seem that a creditor or contributory can 

appeal without leave, Hee Etna Insurance Co-, E. P. National Pro- 
vincial Bank of England, l.R. 7 Eq. 362. S 

( 10 ) Order binding unless appealed against, 

A winding-up order made by a Court of competent jurisdiction, though improper, 
must, until reversed on appeal be treated as valid iu all subsequent 
prQceo&mgB. Arthur Awruge Association, 3 Gh. T>. 622 •, Padstoio 
■ Total Loss Association, 20 Ch. D. 137, See, also, Welsh Potosi Co., E., 
P. Clarke, 2 De, G. & J. 246; E.P. Carter, 1 D. M. & Ct.,212 ; Carter 
V. Dimmook, 4 H.L.C. 337. T 

( 11 ) Order does not bind strangers, 

But the order is not a judgment in rem and does not bind strangers. Bowling 

V, preiSt/'s C’oftfracf, (1895) 1 Ch, 663, i;j 



393 


S. 169] let Yi of 1882 (the INDIAN companies act). 

2 . — ‘*No such re-hearing. . Code of Civil Procedure.** 

(1) Period of iimitation, for appeals under the section. 

(fflj An appeal against an order in the matter of the winding-up of a Company 
by Che Court, must under this section be filed within throe weeks of 
the date of the order at the latest. Per Danios, J,, in -25 M. 57G, See, 
also, 18 A W.N. 215 ; 4 0. 704 =3 C.L.R. 581 ; 19 M.L.J. 511 = 4 Ind. 
Gas. 872; 30 0. 573. ¥ 

(5) It is not sufficient that the appeal from an order or decision made in the 
winding up of a Company, is filed within three weeks; but the law 
also requires that notice in the manner provided by the Civ. Pro. 
Code should be given to the respondent within three weeks. 22 M. 
291; see, also, 30 0. 758 ; 95 P.R. (1908). W 

(c) In the case of an appeal under this section, the 90 days provided by the 

Indian Limitation Act, Article 15R, is reduced to a period that will 
allow of service of notice on the respondent, under an order of admis- 
sion of the appeal by a judge of the Court, within three weeks. Per 
Ohatterji, J. in 95 P.E. 1908. X 

(d) But see the observations of Bhashgam Aiymigar, J. in 25 M. 676, Y 

(2) Period how calculated. 

In computing the period of three weeks within which notice of appeal is to be 
given, the provisions of the Limitation Act, S. 12, are inapplicable, 
and the appellant is not entitled to exclude from the period of three 
weeks the time that was requisite for obtaining a copy of the order 
appealed against. See 95 P.R. 1908 ; 18 A. 215 (219) ; 19 M.L.J. 511 


= 4 Ind. Gas, 872. Z 

(3) What constitutes notice of appeal. 

(a) The notice of appeal referred to in this section is a notice to the other 

party of the fact that an appeal has been filed. See 25 M. 516. See, 
also, 95 P.R. (1908).* ' A 

(b) It need not be notice of hearing of appeal ; it is merely a notice that an 

appeal has been filed. Per Johnstone, J., in 95 P.R, (1903). But 
see the judgment of Chatterji, J., in the same case. B 


(c) The appellant should add to his memorandum a separate petition asking, 

in view of this section, that a special notice be at once issued to the 
respondent intimating that an appeal has been filed. Notice of the 
date of hearing of appeal cannot issue until the appeal has been before 
a judge in chambers and has been admitted, a process that usually 
takes some weeks, (Ibid.) C 

(d) A mere notice of an intention to appeal is not a sufficient notice of appeal. 

JVeto, Callao, 22 Gb. D. 4Si. D 

K.B.— In 25 M. 576, Aij/anpar, el., however, refrained from express- 

ing an opinion as to whether the notice of appeal .referred to in the 
section is notice of an intended appeal or notice to the other party of 
an appeal, which has been already filed. 

(4) Notice of appeal how served. 

(а) The service of the notice of appeal has to be effected by the Court, and not 

by the appellant himself. See 4 G. 704 = 3 C.L.R. 581 ; see, also, 95 
B.R. 1908. E 

(б) A notice out of Court is clearly insufficient to fulfil the requirements of 

the section. 95P»R. 1908. : > E 
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No such re-hearing. . ..Code of Civil Procedure’* — [Concht,ded) , 

{c) Butin 25 M. 576, Bhashyam Aiyangar, J., while refraining from expressing 
an opinion on the point, stated that the provision of this section may 
probably be satisfied by the lodging of the memorandum of appeal 
and not the service of the notice of hearing of the appeal on the 
respondent. F-1 

(5) Appellant’s duty to certain service notice. 

Although the notice has to he served through the Court, and not by the 
appellant himself, it is nevertheless the duty of the appellant to 
ascertain whether the notice had been duly given and, if he finds 
that it had not, to apply to extend the time, 4 0. 704=3 G.L.B. 
581. ' G 

(6) Application for extension after expiration of the period. 

An application for extending the period within which an appeal may he brought 
may be made even after the expiration of the period limited by the 
section, and the Court may grant the extension and allow the appeal 
to be presented. Banner v. Johnston, L,B. 5 H.L. 157 ; Manchester 
Economic Society, 24 Ch. D. 488. H 

3,— Unless — Court of Appeal,” 

(1) Bx parte order extending time. 

Where an application is made under the section for the extension of time 
during which notice of appeal should be given, notice of such appli- 
cation need not be given to the opposite party, and an order granting 
an extension may be made ex parte. But when such ex parte order 
is made the opposite party is entitled to raise objection to the exten- 
sion at the hearing. 25 M. 576. I 

N.B. — But, in some English cases it has been held that after the time for appeal 
has expired, leave will not be given on an ex parte application. Sea 
Lama Italian Co., (1867), W.N. 119 ; Hull Forge Co. 15 W.R. 474 ; 
National Funds Assurance. 4 Ch, D. 305 ; Be Laurence, 4 Oh. D. 
139. But see E.P, Besleyed, 3 Mac. & G. 287. 

(2) Extension of time, when will be granted. 

(а) The object of the Act being the speedy disposal of matters, an extension of 

time, will not be granted in the absence of special circumstances. In 
EeBaston, 37 L.J. (Oh.) 51 ; Madras Irrigation Co,, 23 Oh. D. 248 ; 

■ Esdaile v. Payne, 40 Oh. D. 520, 633, 534. J 

(б) The Court will extend the time only on good cause shown. 19 M.L.J. 511 

--=4 Ind . Gas. 872. K 

(c) An extension will not be granted simply because the applicant has an equity 

properly so called ; he must show something which entitles him to 
ask for the indulgence of the Court to relieve him from the legal bar 
that is imposed by the Act. International Financieries Society v^ 
V. Mbscoi<; Oas Co., 7 Ch. D, 241, 247, etc. L 

(d) An extension will be granted where the delay has been caused not by ap- 

pellant’s laches but by conduct of:the respondent or by “accident”, 
such as mistakes in the office above. Per Johnstone. J. in 95 P.R, 
1908 ; Of., New Callao ease, L.B. 22 O.D, 484. M 

(e) Where a subgiequent decision of the Court of Appeal shows the order to be 

erroneous on a point of law, but the error is not discovered before the 
the time of appeal has expired an extension may be granted, Ebbti 
Vale,, 5 Oh. 112, EsdaiU y, Payne, 40 Oh.D. 520. N 
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/ “ Unless Court of appeal ’ *— (Concluded ) . 

(/) But even in such a case special ciFcumstauces must be shown. Esdaile v. 

Pcijfne, 40 Gh.D. 620, 633, 534. N-1 

((/} In the absence of special circumstances, a person who was obtained a judg- 
ment shall not be deprived of the benefits thereof, after the judgment 
had become absolute without any appeal being preferred against it 
within time. (Ibid.) 0 

(h) The time will not be extended by reason of a different decision of a Court of 

co-ordinate jurisdiction. SwfZJbrflre (7o., 15 W.R. 474 = 36 L.J. (Ch.) 
337. B 

(i) An extension may be granted where itis thought necessary to secure justice, 

e.g., where three out of six persons who were jointly and severally 
liable (being the three who as between the six were prbna facie 
primarily liable) appealed on the last day without the knowledge of 
their fellows. Clayton Mills Co., 31 Oh. D. 28 ; Cited in Buckley, 9th 
Ed., p. 415. Q 

(J) Or where the intending appellants have from the first expressed an intention 
to appeal, but from a slip, and by reason of a bona fide mistake, 
have allowed the time to expire. International Life Assurance Society. 
L.O. &. 17th Dec. 1874 ; Taylor’s ease, 8 Ch. D. 643. R 

(h) Or where a notice of appeal as given is wrong in point of form, Munm 
V. Burn, 34 Ch. D. 664. S 

(Z) A winding-up order was made on a petition served on the abandoned office 
of an unregistered Company, the petition was unopposed, and did not 
state the fact, that the number of members exceeded twenty ; 
subsequently after the time for appeal had expired a member heard 
for the first time of the order and applied within a week to appeal 
against the order, leave was granted. Padstow Associatiori, 20 Oh. D. 
187; cited in Buckley, 9th Ed., p. 416. T 

(m) Where an appellant did not give notice of appeal to the respondent until 

the last day allowed for the purpose, the respondent was allowed to 
present a cross-appeal though the time limited for appeal had expired. 
E.P. Kiveton Coal Co., In re Philips, 7 Ch. 730. U 

(n) The appellant’s ignorance of the practice or the comparative novelty of the 

special procedure prescribed by the section is not a sufficient ground 
for extension. 95 P.R. (1908). ¥ 

(o) In the absence of special circumstances, mere mistake of the appellant is 

not a .suffeient ground. Coles Bavenshear (1907), 1 K.B. 1 ; Be 
Helsby ; (1894), 1 Q.B. 742; McAndreio v. Barker, 7 Ch. D. 701 ; 
Neio Callao, 22 Ch. D. 484 ; see Manchester Economic Society, 24 Oh. 
B. 488, in which the circumstances- were quite exceptional. ¥-1 

(p) In the case of the Ma-nchester Economic Society, (L.R. 24 Oh. D. 488) an 

extension was granted because first, the action of the respondent 
company raised an equity in favour of the appellant, and secondly, the 
interests of others other than the actual appellants were involved, ¥-2 

(3) Execution pending appeal. 

The Court of appeal will not stay execution whore there is default in complying 
with an order for giving security for costs. Be Goupm-ation of British 
InnesZors, 1897, W.N. 36 0. A. W 

(4) Effect of discharge of winding-up order on subsequent proceedings. 

All proceedings in the winding-up, such as proof of debts, orders for calls, &c., 
will be discharged if the winding-up petition is dismissed on appeal. 

E.P. Williamso7t, 5 Ch.. d09, 314. X 
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170. In all proceedings under this Part of this Act, every 
Court, Judge and person judicially acting, and all 

Judicial notice to other officers, judicial or ministerial, of any Court, 
be taken of signature 

of officers. or employed in enforcing the process of any 

CourtjShall take judicial notice of the signature 
of any officer of any other Court, and also of the official seal of any 
other Court, when such seal is appended to any document made, 
issued or signed under the provisions of this Part of this Act, or any 
official copy thereof. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 225 of the English Companies (Consolidation) 
Act of 1908. Instead of the words ‘ of any other Court ’ in this sec- 
tion, S. 225 of the English Act contains the words ‘ of the High Court 
in England or Ireland, Court of Session, or Court exercising the 
stanneries jurisdiction.’ X-1 


171. The Judges of the District Courts, who sit at places more 
than twenty English miles from the usual place 
Special Oommis- of the High Court, shall be Commis- 
evidence. sionei’s for the purpose of taking evidence under 

this Act in cases where any Company is wound 
up in a Pligh Court ; and it shall be lawful for the High Court to 
refer the whole or any part of the examination of any witnesses under 
this Act to any person hereby appointed Commissioner, although 
such Commissioner is out of the jurisdiction of the Court that made 
the order or decree for winding-up the Company. 


Every such Commissioner shall, in addition to any power of 
summoning and examining witnesses and requiring the production 
or delivery of documents and certifying or punishing defaults by wit- 
nesses, which he might lawfully exercise as a Judge of a District 
Court, have, in the matter so referred to him, all the same powers 
of summoning and examining witnesses, and requiring the production 
or delivery of documents, and punishing defaults by witnesses, 
and allowing costs and charges and expenses to witnesses as the 
Court which made the order for winding-up the Company has ; 
and the examination so taken shall be returned or reported to such 
last-mentioned Court in such manner as it directs. 
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(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. ‘226 of the English Companies (Consolidation) 
Act of 1908 which provides, among other things, that Judges of the 
County Courts who sit at places more than twenty miles from the 
General Post Office, and the Judge exercising the bankruptcy jurisdic- 
tion in Ireland, and the Assistant Barristers and Eecorders in Ireland 
and the Sheriffs of counties in Scotland shall be commissioners for the 
purpose of taking evidence under that Act when a company is wound- 
up in any part of the United Kingdom. S. 227 of the English Act 
provides for the examination of persons in Scotland by commission 
directed to sheriffs. iS 

172. If any affidavit, affiemation or declaration, required to be 
sworn or made under the provisions or for the 
m^y^bT^^iTOrn^Tn piH'poses of this Part of this Act, be lawfully 

British India, Great swom 01 * made in British India, or in Great 
Britain or Ireland, . . _ , . . , • i t t 

or abroad, before Britain or Ireland, or in any colony, island, plan- 

or or place under the dominion of Her Majesty 

in foreign parts, before any Court, Judge or per- 
son lawfully authorized to take and receive affidavits, affirmations, 
or declarations, or before any of Her Majesty’s Consuls or Vice- 
Consuls in any foreign parts out of Her Majesty’s dominions, all 
Courts, Judges, Justices, Commissioners and persons acting judicially 
in British India shall take judicial notice of the seal or stamp or 
signaturei (as the case may be) of any such Court, Judge, person, 
Consul or Vice-Consul, attached, appended or subscribed to any such 
affidavit, affirmation or declaration, or to any other document to 
be used for the purposes of this Part of this Act. 

(Notes). 

Cieneral. 

Gonrespouding English Law. 

This section corresponds to S. 228 of the English Companies (Consolidation) 
Act of 1908. A 

1, — “ All Courts — seal and stamp or sigaatare^’* 

Facts judicially noticeable need not be proved. 

No fact of which the Court shall take judicial notice need be proved. S. 56, 
Indian Evidence Act (I of 1872) . 

N.B.— As to the facts of which the Courts in British India shall take judicial 
notice, see S. 57, Evidence Act. B 

Voluntary Winding-Up of Company . 

unde7''\^idr Com- ^'^3. A Company under this Act may be 

pany may be wound wound Up voluntarily, 
up voluntarily. : 

{a) whenever the period, if any, fixed for the duration of the 
Company by the articles of association expires, or 


53 . 
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whenever the event, if any, occurs upon the occurence 
of which it is provided by the articles of association that 
the Company is to be dissolved, and the Company in 
general meeting has passed a resolution requiring the 
Company to be wound up volimtarilyi ; 

(6) whenever the Company has passed a special resolution 
requiring the Company to be wound up voluntarily 2 ; 
(c) whenever the Company has passed an extra-ordinary 
resolution to the effect that it has been proved to its 
satisfaction that the Company cannot by reason of its 
liabilities continue its business, and that it is advisable 
to wind up the same^ : 

For the purposes of this Act any resolution shall be deemed to 
be extraordinary which is passed in such manner as would, if it had 
been confirmed by a subsequent meeting, have constituted a special 
resolution as hereinbefore defined. 

(Notes). 

General. 

(1) Corresponding English Daw. 

This section corresponds to S. 182 and S, 69 (1) of the English Companies 
(Consolidation) Act of 1908. C 

(2) Object of voluntary winding-up. 

The object of a voluntary winding-up is to leave the Company and its cre- 
ditors to settle their affairs without coming to the Court, and to pro- 
vide them with every facility for applying to the Court if necessary. 
See Bailee's case, 6 Ch. 104, 115. D 

(8) What Companies may be wound up voluntarily. 

The following Companies may be wound up voluntarily under this Act, name- 
ly, (1) Companies formed and registered under this Act including 
Companies registered under Part VII infra, although the registration 
has taken place with a view to winding up, (2) Companies registered 
under the Indian Companies Act of 1866, (3) Companies formed and 
Begistered under the Joint Stock Companies Act (XIX of 1857 and VII 
of 1860) or either of them, and (4) Companies registered but not form- 
ed under the said Acts or either of them. See Ss. 222, 223, 240, 
infra. E 

N.B,— An unregistered Company under part VIII, m/ra, cannot be wound up 
voluntarily or even subject to supervision. See S. 243, Sub-S. 2. 
infra. 

N.B.— Companies registered under the Joint Stock Companies Acts may be 
wound up voluntarily or subject to supervision without being re- 
registered under this Act. Such Companies are not unregistered 
Companies within S. 243, infra. See London and India Eubher Co., 
1 Oh. 329 ; Torquay Bath Co., 32 Beav. 581 ; Beaujolais Wine Co., 3 
Oh, 15. 
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General — {Concluded). 

(4) Sight of winding up cannot be excluded by Company’s regulations. 

The right of shareholders to wind up a Company voluntarily cannot be excluded 
by any provision in the articles. Any rule made by a Company, which 
purports to preclude the winding up of a Company for reasons for 
which and under circumstances in which the Act provides that a 
Company may be wound up is wZfra nircs. 29 C, 688 {092) following 
Trevor v. Whitworth, (1887), L.E. 12 A,C. 409. F 

(6) Injunction to restrain winding up. 

“An injunction to restrain the shareholders from exercising their statutory 
right of winding up the Company, is, it is submitted, except under 
very exceptional circumstances out of the question.” Buckley, 9bh 
Ed., p. 420. Q 

(6) How far can creditors control voluntary winding up. 

{a) Creditors have no voice as to whether a Company shall be wound up 
voluntarily. But a Company about to be or in the course of being 
wound up voluntarily may, by an extraordinary resolution, delegate 
to its creditors or to any committee of them the power of appointing 
liquidators or any of them and of supplying vacancies among the 
creditors, or enter into any arrangement with respect to the powers 
to be exercised by the liquidators and the manner in which they are 
to be exercised. 

Any act done by the creditors in pursuance of such delegated authority shall 
have the same efiect as if it had been done by the Company. See 
S. 179, infra. H 

(6) Moreover, a Company about to be or in the course of being wound up 
voluntarily, may enter into an arrangement with its creditors and 
such arrangement shall, subject to any right of appeal under S. 181, 
infra, be binding on the Company if sanctioned by an extraordinary 
resolution and on the creditors if acceded to by three-fourths in 
number and value of the creditors. See S. 180, infra. I 

N.B. — But a creditor of a Company in voluntary liquidation has no right to 
apply to the Court to determine questions arising in the winding up 
but under the English Law they have such right. See S. 182, infra, 
and notes thereto. 

N.B. — If a creditor thinks that his rights are prejudiced by the voluntary 
winding up he may apply for a compulsory order under S. 189, infra, 
or for a supervision order under S. 191, 

j.— “ Whenever the period. . ..to be wound up voluntarily, ** 

¥/inding up by ordinary resolution. 

A Company can be wound up by an ordinary resolution only in cases men- 
tioned in cl. (rt)ie., where the period if any, fixed by the articles for 
its duration, has expired, or the event occurs upon the occurrence of 
which, it is, by the terms of its articles, to be dissolved. See Topham, 
2nd Ed., 221; see, also, Halsbury’s Laws of England, Vol. V., 
p.570. J 
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2. — A special resolution — voluntarily.” 

{!) Winding up of solvent Companies. 

A Company may be wound up by a special resolution even though it is .flourish. 

ing ; under a proviso in a lease for forfeiture upon liquidation the 
landlord would be entitled to enter upon liquidation though the 
Company is solvent and the winding up is with a view to re-construo- 
tion. Horsey Estate, Ltd. V, Steiger, (1899), 2 Q.B. 79 ; see, also. 
Fryer V. Ewart, (190^), A.G. 187. K 

N.B. — For the definition of special resolution, see S. 77, supra. 

(2) Winding up invalid unless resolution is duly passed. 

(ft) Eesolutions for voluntary winding up are not valid unless the meetings 

have been duly convened in accordance with the provisions of the Act, 

and the regulations of the Company as to the summoning and as to 
the conduct of the meetings have been complied with- E.P. Mott 
and Turner, 31 L.T. 733. 

(b) When the provisions of S. '77 as to “special resolution” have not been 
complied with, there can be no voluntary winding up of a Company 
under cl. (6). 29 C. 688 (693). M 

. (c) The notice of the meeting should not be conditional. Thus, where a special 
resolution is to be passed a notice convening the first meeting, and 
stating further that should the resolution be passed in it, it should 
be submitted for confirmation on a day named, is not a valid notice 
so far as the second meeting is concerned. Alexander v. Simpson, 43 
Ch. D. 139. N 

(3 Resolution for winding up coupled with invalid resolutions — Validity of. 

(a) A winding up resolution which is otherwise valid would not be rendered 

invalid by the fact that it is associated with the other resolutions 
that are invalid or not regularly passed. Irrigation Company of 
France, E.P. Fox, G Ch. 176; Thomson v. Henderson Estates, (1908), 

1 Oh, 765 •, Gleve v. Financial Corporation, 16 Eq. 363 ; E.P. Fox, 

6 0b. 176; Clinch v. Financial Corporation, 4 Oh. 117. 0 

(b) Thus, a resolution for winding up is not invalidated by the fact of its 

being passed contemporaneously with a resolution for amalgamation 
which has turned out to be ultra vires. Cleve v. Financial Corpora- 
tion, 16 Eq. 363. P 

(c) Where, however, notice is given of resolutions for voluntary winding up, 

the appointment of a liquidator, and the approval of a re-construction 
and the resolution for winding up alone is passed, the resolution may 
be void as resulting in something different from that of which notice 
was given. Be Teede and Bishop Ltd., (1901), W.N. 52 = 70 L.J, 
Ch. i09 O.F. Qutta Pefcha Carp., {IdOO), 2 Ch. 665, 610. Q 

(4) Copy of special resolution to be forwarded to Registrar, 

Where a Company is wound up by a special resolution, a copy of the resolution 

shall be printed and forwarded within fifteen days to the Registrar of 
Joint Stock Companies and bo recorded by him. See S. 79, sjtjjm. E 

(5) Advertisement of resolution. 

The Company must give notice of any special or extraordinary resolution for 
winding up by advertiseruont in the local official Gazette and also in 
some newspaper (if any) circulating in the place where the registered 
office of the Company is situate. See S. 176, S 
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3.—“ Has passed an extraordinary resolution — same.’’ 

(1) Extraordinary resolution— Definition of. 

A resolution is an extraordinary resolution when it has been passed by a major- 
ity of not less than three-fourths of such members entitled to vote as 
are present in person or proxy {when proxies are allowed by the regu- 
lations) at a general meeting of w'hich notice specifying the intention 
to propose the resolution as an extraordinary resolution has been duly 
given. Of . S. 77 , supra. T 

(2) Notice of extraordinary resolution. 

(a) Where an extraordinary resolution is to be passed the notice of the meeting 
should clearly refer to the intention to passa/m«i resolution and 
state that it is intended to propose a resolution to the effect mention- 
ed in clause (c), ui«., that the Company cannot, by reason of its liabi- 
lities, continue its business and it is intended to wind up the same. 
Otherwise the resolution would be invalid. Bridport Old Brewery 
Co., 2 Ch. 191; Stone v.Oity and County Bank, 3 G.P.D, 382 ; 
Silkstone Fall Colliery Oo., 1 Oh. D. SB] National Savings Bank, 
1 Oh. 547. ' U 

{b) Thus, an extraordinary resolution was held bad where the notice of the 
meeting simply declared that it was intended “ to consider the present 
position of the Company’s affairs and the desirability of bringing its 
operacions to a close and to pass a resolution for the voluntary wind- 
ing up of the Company, if it should be determined to do so.” Be 
Silkstone Fall Colliery Co., (1875), 1 Ch.D. 38. ¥ 

N.B. — But a notice which gives a reasonable intimation of what is proposed 
to be done should nob be strictly construed. Wright’s case, 12 Eg,. 
335 71 , 345 71 . 

(e) A notice in terms of clause (c) is enough if the notice follows the exact 
words of the sub-section every share-holder will be taken to know that 
the resolution will require no confirmation. Stone v. City a7id County 
Ba7ik, 3 G.P.D. 282, 296. W 

174. A voluntary winding-up shall be deemed to commence 
at the time of the passing of the resolution author- 
Commencementof jsine Such winding-up. When the winding-up 
up. is in pursuance of special resolution, it shall be 

deemed to commence at the time of the passing, 
under section 77, of the confirmatory resolution 
(Notes). 

General. 

(1) Corresponding English Law. 

The first sentence of this section corresponds to S . 183 of the English 
Companies (Consolidation) Act of 1908, There is no express provision 
in the English Act corresponding to the second sentence of this section. 
But this sentence merely follows the decisions in the follov/ing 
English cases, namely, Dozee’s case, 6 Eq. 232 ; Weston's case, 4 Ch. 
20 ; see, also, Hbrndy’s case, 16 W.E. 1164 = 19 L.T. 237. X 

N.B. — As to the date of the commencement of winding up when the voluntary 
winding up is superseded by a compulsory order or is continued under 
the supervision of the Court, see notes to S. 133, 
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General— (OoncZ?w!ed). 

(2) Adoption of proceedings in Yoluntary winding-up when compulsory order made. 

(a) Where a voluntary winding up is superseded by a compulsory order, the 
Court may adopt all or any of the proceedings taken in the course of 
the voluntary winding up. See S. 190, m/m. Y 

(h) Even if the Court does not expressly adopt the proceedings in the volun- 
tary windings, the compulsory order has not the effect of rendering 
those proceedings absolutely invalid. Thomas v . Patent Lionite Co., 
17. Oh. Div. 250. Z 

When the winding up — Confirmatory resolution.” 

Winding up by special resolution— Proceedings against Company. 

(a) As a winding up by a special resolution commences on the date of passing 

the confirmatory resolution, a creditor who levies execution between 
the preliminary and confirmatory resolutions, is in the position of a 
secured creditor and will not, in the absence of special circumstances, 
be prevented from realizing his debt. See Maclaren, 16 Ch. D. 534 ; 
see, also, notes to S. 184, supra. A 

(b) Similarly, the rule that if a distress has been levied before the commence- 

ment of winding-up, further proceedings under the distress will not, 
in the absence of special circumstances, he restrained, is not afiected 
by the fact that the distress has been levied between the preliminary 
and confirmatory resolutions. See Boundwood Colliery Co,, {1891), 1 
Oh. 373. ‘ B 

(c) Nor will the proceedings be restrained by the fact that a provisional liquid- 

ator has been appointed before the distress was levied. Dry Docks 
Corporation, 39 Ch.D. 306. C 

N.B. — Where a Company is wound-up voluntarily in pursuance of a special 
resolution, the winding-up commences only on the data of the con- 
firmatory resolution even though a provisional liquidator has been 
previously appointed. Be Emperor Life Assw'ance Society, 31 Oh. D. 
78 : West Cimberland Iron Co., 40 Oh. D. 361, not following Ex. P. 
Bradshaw, 15 O.D. 465. 

476. Whenever a Company is wound up voluntarily the Com- 
Efiect of voluntary fi’OiD the date of the commencement 

winding-up on status of such winding-up, cease to carry on its business 
of Gompany. except in SO far as may be required for the bene- 

ficial winding-np thereof i ; and all transfers of shares except 
transfers made to or with the sanction of the liquidators, or altera- 
tion in the status of the members of the Company, taking place 
after the commencement of such winding-up, shall be void 2; but 
its corporate state and all its corporate pow’^ers shall, notwithstanding 
that its regulations otherwise provide, continue until the affairs of 
the Gompany are wound up 3. 

■ ■ " , .. ■ (Notes), ■ 

General. ■■ . ■■ 

Corresponding English Law, 

This section corresponds to S, 184 and S. 206, sub-sec. (1) of the English Com- 
panies (Consolidation) Act of 1908. D 
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/. — “ The Company shall. . . .beneficial winding up thereof, ” 

(1) Imalgaraatiott after commencement of winding up. 

From the date of the commencement of the winding up the Company ceases 
to exist except for the purpose of winding up. It cannot therefore after 
that date amalgamate with another Company under the provisions 
in the articles. London and Bombay and Mediterranean Bank, 
Ltd,, Drews' case, 36 L.J. (Gh.j 785 = 16L.T. 657 ; see, also, Payne 
V. r/ic Cqrfc Go., (1900). 1 Ch. 308. E 

(‘2) Contract not required for beneficial winding up — Legality of, 

(a) If the liquidator enters into a contract that is not for the beneficial 
winding up of the Company, the contract is not illegal as between 
the Company and the persons with whom it is entered into, though 
it may not be binding as between the shareholders and the liquidator. 
The section is confined to the relations between the Company and its 
officers. Enfcwian. V. (1887), 20 Q.B.D. 387, 389, F 

(h) But oven if such contract is illegal the onus of proving the illegality lies 
on the person who urges the illegality. Hire Purchase Furnishing 
Co, V. BicJmis, (1887), 20 Q.B.D. 387, 389 C.A. G 

N.B. — As to the meaning of the expression “ business necessary for the bene- 
ficial winding up of the Company,” and the limits within which the 
liquidator can carry on business during the winding up, see notes to 
S. 177, infra. 

2. — All transfers of shares — shall be void. ” 

(1) Transfers of shares after winding up commenced, when valid. 

This section renders the liquidator’s sanction necessary for all transfers of 
shares made after the commencement of the winding up, except for 
transfers made to the liquidator’s. H 

N.B. — Having regard to the provisions of this section it is doubtful whether 
a shareholder can, under any circumstances, repudiate a transfer 
after the resolution for winding up has been passed. Stone City 
and County Bank, E. P. Budden, 12 Ch. D. 288, cited in Buckley, 
9th Ed., p. 453. 

(2) Winding up by special resolution, transfer between preliminary and confirma- 

tory meetings. 

Where a Company is wound up by a special resolution, as the winding up 
commences only on the passing of the confirmatory resolution, a 
transfer of shares made and registered between the preliminary and 
confirmatory resolutions is valid and is not void for want of the 
liquidator’s sanction, Bbrwby’s case, 16 W.R. 1164 — 19 L.T. 237, I 

(3) Successive transfers of shares— Liability of transferors and transferees. 

Where, with the sanction of the liquidator, shares arc successively transferred, 
the last transferee alone is liable as a present member, the prior 
transferees are liable only as past members. Taylor v. Philips and 
Richard's case, {1891}, 1 Oh, D. 298. J 

(4) Conditional sanction. 

{a) The liquidator’s sanction to a transfer may be absolute or conditional , 
See Taylor, Phillips and Bichard's case, (1897), 1 Ch. 298 ; see, also, 
Olevev, Financial Corporation, 16 Eq. 868,815, 281. K 
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2.—" All transfers of shares sAa// be void ’’—(Concluded). 

(6) Thus, a transfer may be sanctioned on the condition that transferor shall 
guarantee that the transferee shall continue to pay calls, Clcve v. 
Financial Corporation, (ISIS), It.lR. 16 S63. h 

(5) Liquidatoir’s power to rectify the register. 

A power to sanction transfers involves a power to rectify the register of mem- 
bers. Cleve V. Financial Corpo7'ation, 10 Fq. 3(^3. M 

(6) Transfer of shares without liquidator's sanction, legality of. 

Though a transfer of shares after the commencement of winding up made 
with the liquidator’s sanction is void, ib is not illegal. An action 
lies against a person who has become bound to execute a transfer, 
for refusing to do so though the sanction of the liquidator has not 
been obtained, and that whether it was the duty of the purchaser or 
the vendor to procure the sanction. Siedeman, L-R. 2 C.P. 50A. N 

(7) Cancellation of forfeiture made before winding up. 

The section does not authorize the liquidator to cancel a valid forfeiture of 
shares made by the directors before the winding up. Dawe's case, 
6Eq. 232. 0 

(8) Transfer of debentures without liquidator’s sanction. 

The section, renders necessary the liquidator’s sanction only for the transfer 
of shares. Debentures may be transferred without sanction. Goy 
tC- Co., Ltd., Fanner v. Goy £ Go., Ltd., (1900), 2 Ch. 149. P 

(9) Transfer by liquidator— Company a necessary party. 

The winding up of a Company has nob the efiect of vesting its property in the 
liquidator and therefore the Company must be a party to all con- 
veyances ; the Company conveys by the direction of the liquidator. 
See Bmden’s Winding up of Companies, 8th Ed., p. 295. Q 

3, — ‘’Its corporate state wound up,” 

Corporate power of Company includes Director’s powers sanctioned under S. 177. 

The corporate powers of the Company include the powers which the Directors 
may continue to exercise under a proper sanction under S. 177 
(e), infra. Ladd’s case, (1893), 3 Oh. 450; See Bucjjley, 9th Ed.; 
p. ^•22. K 

476. Notice of any special resolution or extraordinary resoln- 

NotiMo(re.otalion winding-up a Company voluntarily 

to wind-up volun- shall be given by advertisement in the local official 
Gazette, and also in some newspaper (if any) 
circulating in the place where the registered office of the Company 
is situate. 

(Notes), 

General. 

Corresponding English Law. 

This section corresponds to S. 185 of the English Companies (Consolidation) 
Act of 1908. The words “ local official ” before the word “ Gazette ” 

and the words “ and also in some newspaper is situate ” are not 

found in the English Act. g 
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■y^™inding. following consequences shall ensue 

upon the voluntary, winding-up of a Company : — 

(a) the assets of the Company shall be applied in satisfaction 
of its liabilities pari passu as they exist at the commen- 
cement of the winding-np 1, and subject thereto, shall, 
unless the regulations of the Company otherwise provide, 
be distributed amongst the members according to their 

rights and interests in the Company 2, 


(5) liquidators shall be appointed for the purpose of winding- 
up the affairs of the Company and distributing the 
assets : 


t (c) the Company in general meeting shall appoint such 

persons as it thinks fit to be liquidators and may fix 
the remuneration to be paid to them ^ : 

(d) if one person only is appointed, all the provisions herein 
contained in reference to several liquidators shall apply 
to him : 


(e) upon the appointment of liquidators, all the powers of the 
directors shall cease, except in so far as the Company in 
general meeting or the liquidators, may sanction the 
continuance of such powers 5 ; 


(/) when several liquidators are appointed, every power here- 
by given may be exercised by such one or more of .them 
as may be determined at the time of their appointment, 
or, in default of such determination, by any number not 
less than two 6 : 

((/) the liquidators may, without the sanction of the Court, 
exercise all powers by this Act given to the official 
liquidators : 

(h) the liquidators may exercise the powers hereinbefore 
given to the Court of settling the list of contributories 
of the Company, and any list so settled shall be prima 
facie evidence of the liability of the persons named 

therein to be contributories 8 : 

C) the liquidators may, at any time after the passing of the 
resolution for winding-up the Company, and before they 
have ascertained the sufficiency of the assets of the 
Company, call on all or any of the contributories for the 

■ 52 ■■ ■ ■ . 
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time being settled on the list of contributories, to the 
extent of their liability to pay all or any sums they 
deem necessary to satisfy the debts and liabilities of the 
Company, and the costs, charges and expenses of wind- 
ing it up, and for the adjustment of the rights of the 
contributories amongst themselves ; and the liquidators 
may, in making a call, take into consideration the 
probability that some of the contributories upon whom 
the same is made partly or wholly fail to pay their 
respective portions of the same : 

(j) the liquidators shall pay the debts of the Company, 
and adjust the rights of the contributories amongst 
themselves. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 186, sub-secs, (l) to (vii) of the Companies 
(Consolidation) Act of 1908. • ^ 

" Tbesssets. ...at the commencement of the winding-up. 

(1) Company wound up subject to supervision— Provisions applicable to distribu- 
tion of assets. 

Where a Company is being wound up subject to the supervision of the Court, 
the provisions applicable to the distribution of assets are those 
contained in S. 147, infra, and not the present section. 65 P.W.R. 
1907. U 

(2) Bight of creditors to payment pari passu. 

(а) This section recognises the liability of the liquidators to pay the debt of 

the Company and limits the rights of creditors to a payment pari 
pasm upon the voluntary winding up of the Company. 15 M. 97. ¥ 

(б) As the main object of the wiuding-up is the collection and distribution of 

the assets among the general body of creditors pari pttsstt, in sections 
which deal with the administration of assets, Courts will not 
view with favour any construction which would lead to any mode of 
distribution other than pari passn. See Blaeh d Co’s case, 8 Gh. 
254, 263. See, also, In re Great Ship Co., Parry's case, 4 D.3 . & S. 63 
-33L.J. Ch. 245. W 

(3) Pari jpassa distribution, when excluded. 

(a) The rule of pari pass^^ distribution does not apply to liabilities which do 
not exist at the commencement of wiuding-up. Thus, where some 
creditors had before winding-up received a dividend but the others 
did -not, and there was no question of fraudulent preference, those 
who did not receive the dividend were not on that account allowed in 
the winding-up any priority over those who had received it. Smith, 
:gn\ght d Co., E.P, Ashbury, 5 Eq. 223. X 
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/. — “ The assets — at the commencement otthe winding-up 

ib) The rule does not apply to costs and expenses incurred on behalf of the 
estate in the winding-ap. Such costs and expenses are to be paid in 
full. They are not debts existing at the commencement of the 
winding-up. See S.P, ,Lecie&, 5 Eq, 69 ; see, also Jn/ernoitionaZ Afar- 
im Co., 28 Ch. D. tlQ* Blazer Fire Lighter Co., (1895), 1 Ch. 402. Y 
fej Thus costs, given against a Company in liquidation in an action brought 
by or against it are payable in full and are not merely provable. 
Madrid Bayik v. Belly, 7 Eq. 442 ; E.B. Levick, 5 Eq. 69 ; E.P. Smith, 
3 Oh. 125. 55 

(d) Where an action commenced by a Company before winding-up was conti* 

nued by the liquidators with the leave of the Court after the Company 
had gone into voluntary liquidation, the successful defendant was 
held entitled to payment in full of all his costs including costs incur- 
red before winding-up. London Drapery Stores, (1898), 2 Oh. 684. A 

(e) Similarly, “debts and liabilities incurred by the liquidator or by the Company 

after the winding-up in the course of carrying on the business of the 
Company must be paid in full. Such debts and liabilities are not 
debts and liabilities of the Company in liquidation. They are debts 
and liabilities incurred subsequently to the liquidation.” Per Fry, 
L.J. International Marine Co., 28 Oh. D. 473. B 

N.B. — As to what constitute assets when the Company’s property is subject to 
incumbrances, and as to the order of payment among the different 
classes of creditors, see notes to S. 158, stipm. 

N.B, — S. 186, el. (i) of the English Act corresponding to cl. (u) of this section 
contains the word “ property ” instead of the word “ assets ” but that 
word has been held to mean the same thing as ‘assets’ and includes 
not only property but also unpaid capital recoverable from the pre- 
sent or past members. See Morris’ Case, 7 Oh. 200 (204) = 8 Gh, 
800 ; Webb v. Whiffiii, L.R. 5 H.L. 711, 724, 135. 

(4) Priority of Crown debts. 

(rt) The provision in this section relating to pari passu distribution of the 
assets does not affect the rights of the Grown to priority of payment 
of the Crown debts. See Henley cd Co., 9 Oh. D. 469, C 

(6) The Crown is not, either expressly or by implication, bound by the Act. 5 
B.H.C.O.C. 23. ^0 

(5) Suit against liquidators for neglect to distribute assets among creditors. 

{a} In the absence of fraud or mala fides a contributory cannot, while the 
liquidation continues, sue the liquidator for breach of his duty to 
pay the debts of the Company pari passu. His only remedy is to 
apply to the Court under S. .182 for relief in respect of his rights. 
See JmoitfZesv. SeoZf, (1891), 1 Ch. 717. ' E 

{b) But after the diasolution of the Company, the statutory remedy given by 
S. 182 is gone, but the duty of the liquidator in respect of the distri- 
bution of the assets still remains and an action for damages will lie 
against hiin (liquidator) for breach of that duty, Pulsford v. 
DwfnM, (1903) 2.Ch. 625. F 
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l.~“ The assets — at the cammencement of the windiag-up ”~{Goncld.). 
(6) Yolusitary liquidation no bar to suit against Company. 

(fl) A Company which bas gone into voluntary liquidation is not absolved, 
under this section from liability to be sued for debts incurred prior to 
the liquidation. The fact that there are liquidators may be material, 
if execution is sought of the decree. 15 M. 97. See, also, 1 Ind, Jur. 
N. S. 330. .. ■■ G 

(i) The right to .sue to recover a debt is in the nature of a common law right, 
and unless it is taken away either expressly or by necessary implica- 
tion, it must be treated as subsisting. {Ibid.) H 

2,-~“ Subject thereto.. ..ia the Company.** 

Distribution of assets among members according to regulations of the Company. 
One of the articles of association of a Company provided that a member who 
had received no loan might withdraw from the association and receive 
the amount at his credit in calls minus the arrears (if any) and interest 
due thereon on giving one month’s notice, such withdrawals to be paid 
from first available funds. Held that the members who had given 
notice to withdraw and whose notices had expired before the com- 
mencement of winding-up were entitled to be paid out of the assets 
in priority to the other investing members who had not given notice 
of withdrawal, notwithstanding that, at the date of the winding-up, 
there were no funds in hand for their payment. 19 M. 85, I 

N.B. — As to the distribution of surplus assets among creditors, see further 
notes to S. 157, supra. 

3. — “The Company in general meeting — to be liquidators,’* 

(1) Appointment of liquidators. 

(а) 01. (c) provides that the Company shall appoint liquidators in general 

meeting. But instead of so doing the Company may, by an extraor- 
dinary resolution, delegate to its creditors, or to a Committee of its 
creditors the power of appointing liquidators. An appointment 
made by the creditors in pursuance of such delegated power has the 
same effect as an appointment made by the Company. See S. 179, 
mfra, ... J 

(б) Where the winding-up is by an extraordinary resolution, liquidators may 

be appointed at the one meeting held. See Emden’s Winding-up of 
Companies, 8th Ed., p. 296. K 

(c) Where the winding-up-is by a special resolution, an appointment made at 

the first meeting and confirmed at the second is good. Bondon and 
Australian Agency Co., 22 W.R. 46 = 29 L.T. 417 = (1873) W.N. 198. 
See Petersburg Gas Co., 24 W.R. 230=33 L.T. 637. L 

(d) But the appointment made at the first meeting is not effectual if it is not 

subsequently confirmed, and if the resolution appointing the liquidator 
passed at the first meeting is rejected at the second meeting, the 
appointment is not validated by tho fact that the principal resolution , 
i.e., to wind up, has been confirmed. Indian gloedone Co., 26 Ch; 
D. 70. M 

(e) Nor is it possible to fall back upon the resolution passed at the first 

^ (Ibid.) H 
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J,— “ The Company in general meeting. .. .to be liquidators ’’—{Continued). 

{/) If no resolution had been passed for the appointment of liquidators at the 
first meeting, an appointment made at the second meeting after the 
special resolution has been confirmed, or at any subsequent meeting, 
is good. A special resolution is not necessary for their appointment. 
See Topham, 2nd Ed., p. 223 ; Emden’s Winding-up of Companies, 
8th Ed., p. 296. O 

(g) It is usual to give notice of the resolution for appointing the liquidators 
and to give the names of the persons propo.sed ; an appointment made 
after the resolution for winding-up has been passed, is good though 
no notice of the intended appointment has been given. Trench 
Tubeless Tyre Co., (1900) 1 Oh, 408 ; Oakes v. Turquand, L.R. 2 
** H.L. 325, F 

(fz) Notice.s were sent out to confirm a resolution to wind-up and to appoint 
W as liquidator. At the meeting the resolution to appoint was dropped 
w and another person M was appointed. The appointment was held 

good, as no notice was needed. Re Trench Tubeless Tyre Co,, CQQO) 

1 Gh. 408. Q 

(2) Liquidator not to be appointed before passing of winding-up resolution. 

The Company cannot appoint a liquidator unless and until an effective resolu- 
tion has been passed to wind it up. HaUbury's Lam of England, 
VoL V., p. 572. ' R 

(3) Notice of liquidator’s appointment— English Law, 

Under the English law the liquidator in a voluntary winding-up shall, within 
twenty-one days of his appointment, file with the Registrar a notice 
of his appointment in the form prescribed by the Board of Trade. 
Non-compliance with this provision renders the liquidator liable to a 
penalty of .-£5 a day. See S. 187 of the English Companies (Consolida- 
tion) Act of 1908. S 

4) Liquidator to convene meeting of creditors— English Law. 

(а) He is also required within seven days of his appointment to send notice by 

post to all persons who appear to him to be creditors of the Company 
that a meeting of the creditors is to be held on a date not less than 
fourteen days nor more than twenty-one days after bis appointment, 
and advertise notice of the meeting in the Gazette and in at least 
two local newspapers circulating in the District where the registered 
office or principal place of business of the Company was situtate. 
S. 188 (1). {Ibid.) T 

(б) At the meeting thus convened, the creditors shall determine whether an 

application shall be made to the Court for the appointment of any 
•*. person as liquidator in the place of or jointly with the liquidator 

appointed by the Company or for the appointment of a Committee of 
inspection, and if the creditors so resolve an application may be made 
accordingly to the Court at any time not later than fourteen days 
after the date of the meeting by any creditor appointed for the 
purpose at the meeting. On any such application the Court may 
make an order either for the removal of the liquidator appointed by 
the Company, and for the appointment of some other person as 
liquidator or for the appointment of some other person to act as 
liquidator jointly with the liquidator appointed by the Company or 
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3 . — “ TAe Company in general meeting — to be liquidators " — {Concluded) 
for the appointment of a Committee of inspection either together 
wither without any such appointment of a liquidator or pass such 
other order, as having regard to the interests of the creditors and 
Gcnbributories of the Company, may seem just. S. 188 (2) & (3). 
{Ibid.) U 

H.B.—These provisions which were first introduced by the Companies Act of 
1907, and the provision of S. 192 of the Consolidation Act, which 
enables creditors of a Company in voluntary liquidation bo apply to 
the Court to determine questions arising in the winding-up, have, by 
giving the creditors a fiubstautial control over winding-up proceedings, 
considerably reduced the occasions for supervision orders, See notes 
toS. 19l,w/m. . , 

N.B.— There are no corresponding provisions in the Indian Act. 

(5) Liquidators how far subject to Company’s control. 

liquidators appointed under the section are not, in the discharge of their 
duties, subject to the control of the Company, except in so fat as the 
sanction of an extraordinary resolution of the Company is required in 
the case of arrangements with the creditors or debtors of the Company, 
made by liquidators under the supervision of the Court in a voluntary 
winding-up under Ss. 201, 202. 30 M. 22 (24). Y 

(6) Liquidator not to act as a creditor’s yakil. 

Where a person who was the vakil of a principal creditor whose debt was in 
dispute in the liquidation was appointed as liquidator to the Company, 
Jield, that such a person ought not, after such appointment, to 
continue to act as a vakil of the creditor. 9 A. 180, W 

(7) Defect in appointment of liquidators how far affects their acts. 

Acts done by liquidators before any defect in their appointment has been 
discovered is valid. But proceedings taken by them, after their 
appointment has been clearly shown to be invalid, are abortive. See 
Brid;pori Old Brewary Co,, 2 Ch. 190. X 

(8) Removal of liquidators. 

Liquidators appointed under this section by a Company, cannot be removed 
by the Company, but only by the Court under S. 185 on due cause 
shown. 30 M. 22 (24). Y 

4.— May fix.... to them.** 

(1) Remuneration of liquidators, when fixed. 

The remuneration of liquidators may be fixed by the Company in general 
meeting. It may be fixed at the meeting in which the liquidators 
are appointed or at any subsequent meeting, See Emden’s Winding 
up of Companies, 8th Ed., p, 297. 2 

(2) Remuneration how determined. 

In assessing the remuneration that is to be paid to voluntary liquidators, the 
Court is not bound to adopt the scale fixed for official liquidators. 
Each case must be considered with reference to its own special circum- 
stances. Be dmalgamated Syndicate Bid,. (1901), 2 Oh. 181. A 
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4.— ‘‘May fix.. ..to them**—{Gotioluded), 

{3) Invalidity and winding-up, how affects liquidator’s remuneration. 

[а) A liquidator cannot claim renumecation, as such, if the resolution for 

winding-up has been set aside as invalid and the Company is after- 
wards ordered to be wound up. BirkensJiaw, (1904), 2 K.B. 327. B 

(б) But, he can claim reasonable remuneration for any work dons by him or 

which has been useful to the Company for business purposes uncon- 
nected with voluntary liquidation or which has been used by the 
official liqudators with full knowledge of the facts. Be Allison, John- 
son and Foster, Lid., E.P. Birkenshaw (1904), 2 K.B, 327, cited 
Halsbury’s Laws of England, Vol, V, p. 575. C 

(4) Liquidator’s rerauneration postponed to solicitop’s costs. 

The costs of the solicitors to a voluntary liquidator arc payable in priority to* 
the liquidator’s remuneration. Be Tnieman’s Estate, Hooke v. Piper, 
(1877). L.R. 14 Eq. 278. » 

N.B. — But the liquidator is not personally liable to the solicitor for costs. Be 
Massey, Be Freehold Land Brickmaking Go., (1870), L.R. 9 Bq. 367* 

5 . — “ Upon the appointment. . . .such powers,” 

Directors whether officers of the Company after liquidation. 

Notwithstanding this sub-section, it seems the directors do not in a voluntary, 
any more than in a compulsory, winding-up cease to be officers of the 
Company. See Buckley p. 425; See nlso, Madrid Bank er, Bayley, 
L.R. 2 Q.B. 37 ; Shows Bryant d Go,, (1901) W.N. 125. E 

Directors’ powers, when cease. 

(а) The passing of a voluntary rosolution does not of itself deprive the direc- 

tors of their powers ; it is only on the appointment of a liquidator that 
their powers cease except in so far as the Company in general meeting 
or the liquidator sanctions their continuance. F 

(б) In a compulsory winding-up, the winding order puts an end to the power of 

directors at any rate, as to making calls, Fowler v. Broad's Patent 
Night Light Go., {189B), 1 Oh. 72i. G 

Continuance of director’s powers, when may be sanctioned. 

A sanction for the continuance of the powers of the directors may be given at 
the time of appointing the liquidators or at any subsequent time. A 
Company can, even several years after the commencement of the volu- 
ntary winding-up, elect directors and sanction their exercising powers 
such as selling or forfeiting shares for non-payment of calls. Ladd's 
case, (1893), 3 Oh. 450. H 

N.B. — ^Where there are no directors they may be elected for the purpose. Ladd's 
case, (1893), 3 Oh. 450. 

6. — ” When several liquidators.. . .two,” 

Powers of liquidators, delegation of. 

(a) Liquidators cannot delegate their powers to one of their own body or to any 
one else. London and Medii^iTanean Bank, Exj). Birmingham Bank- 
ing Co,, 3 Ch. 651 ; Bolognesi's case, 6 Gh. 567 ; London and Mediter- 
ranean Bank, E.P. London and South Western Bank, 36 L. J. (Gh) 807 ; 
E.P, Agra and Masterinan's Bank, 6 Ch. 206 -, see, also, WILL, li. 5B1 
= 30 M. 22. ' I 


( 1 ) 


( 2 ) 


( 8 ) 
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6,— ‘'ifWhen several liquidators.. -.two ”-~{Oonclnded). 

(6) They cannot, for instance, delegate to aribikatots oeJtoan^ one else their 
statutary duties of paying the debts of the Company and of adjusting 
the rights of the contributories among themselves. 30 M. 22. J 
(ci After winding up, a director who was also one of the four liquidators accepted 
a bill of exhebange. Held, the Company was not bound to pay. 
BoZof/aesi’s case (1870), L.R. 5 Ch. App. 567. K 

{d) But the liquidators can, perhaps, authorize one of their members to do 
ministerial acts on which they have previously exercised their 
discretion. Buckley, 9th Ed., p. 425. . ' ^ 

(e) But, even with regard to apurley ministerial act," if one of two liquidators 
dies before the act is done, the survivor alone cannot dolt. Thus, 
where after an agreement was entered into by two liquidators, one of 
them died before the Company’s seal was annexed to a deed embody- 
ing the terms of the agreement, held, the surviving liquidator had no 
power to affix the seal. Re Metropolitan Bank and Jans, 2 Oh, D. 
366. * M 

(/) Where in the liquidation of an unregistered Company several liquidators 
were appointed and an order vesting the Company, ’s property in six of 
the liquidators was made and it was declared that two out of th4 six 
might do all acts, etc., required, held that all the six must concur to 
pass the legal estate in the property. A conveyance executed by two 
of them operated to pass only two-sixths of the legal estate. Bbsivorth 
and Tidy's Contract, 42 Oh. D. 23. • N 

7,—“ The liquidators may, without the sanction. . . .official liquidators.*’ 

(1) Power to sell Company’s property. 

■Among the powers referred to in this clause is included the power of selling the 
Company’s property. But the liquidator may, if he thinks fib, .apply 
to the Court under S. 182, infra and get its approval for the contract 
of sale. See Scinde, etc.. Bank Corporation, 15 L.T. 602 = 1867, W.Nt 
41 ; see, also, Alexandra HallGo., 16 L.T. 7. 0 

(2) Power to borrow money on security of Company’s assets. 

A liquidator of a Company that is being voluntarily wound-up has power to bor- 
row any requisite sums of money upon the security of the assets of the 
Company, The borrowing in such a case need not be on mortgage or 
pledge or charge of specific property but may be on the security of the 
assets generally. 18 C. 31(36). P 

(3) Power to rectify the register. 

It seems that a voluntary liquidator can rectify the register of members with- 
out applying to the Court. Brighton Arcade Go. v. Dowling, L.R. 3 
C.P. 125. Q 

N.B,— -But notwithstanding this case Buckley doubts whether he can rectify 
the register without the Court’s sanction. See Buckley, 9th Ed., 
p. 425. 

N.B. — It is doubtful whether in a winding-up under supervision the liquidators 
have power- to rectify the register of members without the sanction of 
the Court. OiZberf’s case, 6 Oh. 559. 





w 






B. 1773 let ¥1 of 1882 (the inhiak companies act). 413 

Tb^ Hquldntors may, wiit^out the sanction.^. . .official 
',,w liquidators ” — {Concluded). 

(4) Arrangement between Company and liquidators as to exercise of their powers. 

A Company about to be wound up voluntarily or in the course of being around 
up voluntarily, inayi by an extraordinary resolution, enter into an'' 
arrangement with respect to the powers to be exercised by the liquida- 
tors, and the manner in wliich they are to be exercised. S. 170. B 

S.~“ Any list so settled — to be contributories.” 

Iiisfc of contributories, evidentiary value of. * 

The list of contributories settled by a voluntary liquidator is by this section 
only i)rinia facie evidence of liability, whereas an order for call made by 
“ the Court in a compulsory winding up i.s, subject to appeal, conclusive 

evidence that the money ordered to be paid is due. See S. 155, supra. S 

9.—-” The liquidators may, at any time of their liability. 

(1) Calls in voluntary winding-up, how enforced. 

In a compulsory winding-up an order for a call can be enforced in the same 
manner as an order made in an action pending therein, i.e., the order 
i can be enforced by execution, whereas a call made by a voluntary 
liquidator can be enforced by action or by an application under S. 182. 
See S. 166, supra ; also per Bovill, C. J. in Brighton Arcade Co. v, 
Dowling, L.R. 3 O.P. 175. T 

(2) Enforcement of calls made before winding-up. 

A liquidator may enforce the payment of a call made by the directors before 
winding-up. Slone v. City and County Bajik, ; Hiram 

f . Hazim Co., 1903, 1 Ch. 70. U 

(3) Action for call without notice of appointment to settle list of contributories — 
Validity of. 

Although a voluntary liquidator ought, in general, to give notice to each con- 
tributory of the appointment to settle the list, and of the character 
in which he is included in the list, yet, he is not bound to do so, and 
want of such notice is no defence to an action for a call. Brighton 
Arcade Go. v, Dowling, L R. 3 G.P. 175 at p. 187, Y 

i 

(4) Suit by liquidator for unpaid calls— Limitation. 

A suit by the liquidator of a Company to recover money due to the Company 
in respect of unpaid call^ on shares is governed by Art. 120 of the 
Limitation Act and must be brought within six ye;irs from the data 
of default. 70 P. R. 1903. See, also, notes under S. 144, supra. ¥-1 

(5) Calls for adjusting rights between fully paid and partly paid share-holders. 

The term contributory includes the holder of fully paid shares, and after the 
debts of the Company have been paid a call may be made on the 
bolder of partly paid shares for adjusting the rights between them 
and, the fully paid share-holders. See Anglesea Colliery Co., 2 Eq, 
3'^^^ 1 Ch, 555 and other cases under S. 157, W 

‘ f . - 
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a Company limited by guarantee and having a 
capital divided into shares is being wound up 
voluntarily, any share-capital that may not have 
been called up shall be deemed to be assets of the 
Companj^, and to be a debt due from each member 
to the Company to the extent of any sums that may be unpaid on 
any shares held by him, and payable at such time as may be 
appointed by the liquidators. 

, .. '' (Note). 

Corresponding English Law. 

This section and 8. 139, siqyra, correspond to B. 123 (3) of the English 
Companies (Consolidation) Act of 1908. X 

179. A Company about to be wound up voluntarily, or in the 

course of being wound up voluntarily may, by an 
Power of Company .. i 4 .- j i 4 . - 4 . ;j - 4 - 

to delegate authority extraordinary resolution, delegate to its creditors, 

tOr appoint liquida- committee of its creditors, the power of t 

appointing liquidators or any of them, and supply- 
ing any vacancies in the appointment of liquidators, or may, by a 
like resolution, enter into any arrangement with respect to the 
powers to be exercised by the liquidators, and the manner in which 
they are to be exercised. 

4 Any act done by the creditors in pursuance of such delegated 
power shall have the same effect as if it had been done by the 
Company. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 190 of the English Compcinies (Consolidation) 

Act of 1908. y 

180. Any arrangement which a Company about to be wound 

. . , up voluntarily, or in the course of being wound 

Arrangement when *■ ® 

binding on ored* up Voluntarily, shall have entered into with its 

creditors shall be binding on the Company if 
sanctioned by an extraordinary resolution, and on the creditors if 
acceded to by three-fourths in number and value of the creditors, 
subject to such right of appeal as is hereinafter mentioned. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S, 191 (1) of the English Companies (Consoli- 
dation) Act of 1908. 2 

(2) Scope of the section. ^ 

The section applies ofily where a Company is about to be or is in the course of 
being wound up voluntarily. It does not. ^ply to going Companies. A 
’ 


178. Where 

ESect of winding- 
up on share-capital 
of Company limited 
by guarantee. 
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General —(CowcZiidei). 

(3) Compromise by going Companies. 

(a) A going Company has, as an incident to its existence, the same power of 
compromising claims as an individual has. Nm'mhich Provident 
SooietJ/i’Baih’s c&se, 8 Oh. D. 334. B 

{b) S. 202, m/ra, confers on the liquidators the same powers of compromising 
with creditors and debtors of the Company as an individual would 
have, AZ6ert Li/e As.mm?ice Co., 6 Ob. 381, 386, G 

(c) It would thus seem that a going Company can compromise claims in the 
same way as the liquidator of a Company in liquidation under S. 202, 
infra. B 

N.B. — S. 120 o£ the English Companies Act confers on Companies a power to 
compromise with creditors and members, and this power can be exer- 
cised not only in case of liquidation but also where the Company is 
a going concern. 

(4) Essentials of a valid compromise. 

The essentials of a valid arrangement under this section are ; — 

(i) The sanction of an extraordinary meeting, (ii) the consent of three- 
fourths in number and value of the creditors, and (iii) the approba- 
tion of the Court if appealed to. E 

N.B. —For the essentials of the compromise by the liquidators, see S. 202, infra, 

(5) Validity of arrangement not assented to by share-holders having no interest 
in assets. 

The assets of the Company in liquidation were not sufficient to leave anything 
for ordinary share-holder.s, and an arrangement was made lor which 
the preference share-holders and creditors voted but the ordinary 
share-holders voted against it. The arrangement was up-held in 
spite of the dissent of the ordinary share-holders, for, they had no 
interest in the assets. Be Tea Corjioration, (1904), 1 Gh. 2.3. F 

(6) Meeting of creditors to decide compromises. 

When a compromise or arrangement is proposed between a Company in 
liquidation and its creditors or any class of its creditors the Court 
may summon a meeting of such creditors or class of creditors and if 
a majority of three-fourths, in value, of the creditors shall agree to the 
arrangement or compromise, and the Court sanctions it, it shall be 
binding on all parties. See S. 203, in/m. G 

181. .Any creditor or contributory of a Company that has in 
manner aforesaid entered into any arrangement, 

Power of creditor creditors may, within three weeks from 

or contributory to 

appeal, the date of the completion ot such arrangement 

appeal to the Court against such arrangement, 
and the Court may thereupon, as it thinks just, amend, vary, or 
confirm the same. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 191 (2) of the English Companies (Consolida- 
tiiou) Act of 1908. H 
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Act ¥I of 1882 (the INDIAN COMPANIES ACT). 

182. Where a Company is being wound up voluntarily, the 
Power of liquids- liquidators or any contributory of the Company 

tors or contributo- apply to the Court to determine any question 

ries in voluntary . r* , -t ± 

winding-up to apply arising in the matter ot such wmdmg-up, or to 

to Court. exercise, as respects the enforcing of calls or in 

respect of any other matter, all or any of the powers which the 
Court might exercise if the Company were being wound up by the 
Court 1, Any such application maybe made by motion 2 . The 
Court, if satisfied that the determination of such question or the 
required exercise of power will be just and beneficial, may accede, 
wholly or partially, to such application ^ , on such terms and subject 
to such conditions as the Court thinks fit, or it may make such 
other order or decree on such application as the Court thinks just. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 19.3 of the English Companies (Consolidation) 
Act of 1908. 

An application under that section can be made by the liquidator, a contribu- 
tory or a creditor of the Company. But under the Indian Act the 
Court has no jurisdiction to entertain an application by a creditor. 
This was also the English law before the English Companies Act of 
1900 came into force. 

S. 193 of the English Act does not contain the words “ Any such application 
may be made by motion.” 

So also the words “ or decree ” after the words “ may make such other order ” 
are not found in the English Act. I 

(2) Object of the section. 

The object of the Act is to leave the Company, its contributories, and cred- 
itors, if possible to settle their own affairs < without coming to the 
Court for either a compulsory or supervision order, but to provide 
under this section the means of access to the Court in the voluntary 
winding-up, just as in a compulsory winding-up or under supervision. 
Ranee's case, 6 Ch. 104, 115, cited in Buckley, 9th Ed., p. 438. J 

N.B.— -In a voluntary winding-up a liquidator may apply to the Court to de- 
cide any question fairly arising in the winding-up. It is much cheaper 
to bring it before the Court by way of motion than by an action. See 
Per Jessel, M. R. in Re Union Bank of Kingston-upon-Hull, 13 Gh 
'D.. 808. ■ ' ■ ■ 

I. — “ Where a Company.... by the Court.” 

(1) Who can apply under the section. 

An application under the section can be made by the liquidator or by a contri- 
butory of the Company, but not by a creditor. Under the correspond- 
ing section of the English Act the application may be made by a 
liquidator, a contributory or a creditor. See .mpm. K 

N.B. — All applications to the Court in a voluntary winding-up are to be made 
under this section. Re New cte Kaap, Ltd. , (1908) 1 Oh. 589, 



S. 182] Act Y1 of i882 (the INDIAN gompanies act). 


417 


i. — “ Where a Company ^by the Coart’* — {Concluded). 

(2) Liquidator’s application. 

In general, the application should be made by the liquidator. The Court 
would not make an order so freely on the application of a contribu- 
tory as it would on that of a liquidator, Peiiysy flag Iron Co., SO Ij. 
T. 861 = (1874) W.N. 166. ' ’ L 

(3) Goatributoi’y’s application. 

But3if some of the share-holders are dissatisfied with acclaim allowed by the 
liquidator against the Company, the liquidator is not bound to bring 
the matter before the Court. It is for the dissatisfied share-holders, 
if they think fit, to apply to the Court under this section. Linseed 
Victuallers, etc,, Co„U W. B,. 911 = 11 Ia.T.S. M 

(4) Notice to liquidator when necessary. 

(a) Where proceedings under the section are initiated by contributories, notice 

to the liquidator ought to be given s,s prima facie he is, as it were, 
doniinus litis, and is presumably the most proper person to conduct 
the proceedings. See J 71 re Gold Co., 12 Ch. D, 77. N 

(b) But if the proceedings are taken against the liquidator himself It may be 

presumed that he does not desire them to initiate himself, and in 
such case it is not necessary that ha should have notice beyond the 
notice given by the service of the summons upon him. See 19 B. 88 
(92). 0 

(5) Calls in voluntary winding-up, how enforced. 

The liquidator of a Company in voluntary liquidation may enforce the pay- 
ment of calls by proceeding by an application bo the Court under this 
section, or he may institute a suit to recover the same. The present 
section is not a bar to the institution of such a suit. See 9 Bom. L.R. 
825; see, also, Brighton Arcade Go. v. Dowling, L.R. 3 C.P. 175. P 

(6) Suita for calls— Jurisdiction of subordinate Courts. 

A suit for a call is not a proceeding under this section and may be instituted 
in the Court of a subordinate Judge, It need not be instituted “in 
the principal Court having original civil jurisdiction in the place in 
which the registered office of the Company is situate.” See 9 Bom. 
L.R. 825. ' Q 

2.—*‘ Any such application.. ..motion. *’ 

Application under English Law, how made. 

Under the English law the application may be made by motion or by originat- 
ing summons. See Be New Terras Tin Mining Co., (1894), 2 Ch. 
344; Be Union Batik of Kingston-upoti-Hull, (1880), 13 Ch. I). 808. R 
3.— The Court, it satisfied to such appiication.” 

(1) Jurisdiction of Court over proceedings in voluntary winding-up, extent of. 

In the case of a Company in voluntary liquidation, the Court on ibs aid being 
invoked by the liquidators or contribubories, is enabled by this sec- 
tion to determine questions and exercise powers given by the Ac b to 
the same extent as if the Company were being wound up by the 
' Court or under its supervision. The Court will not readily cut down 

its powers under the section. 19 B. 88 (91) ; see. also, Black d Co.’s 
c&se, 8 Gh:. 26i -, 969 I Bank of Gibralter and Malta, I Gh, 69 ; Beau- 
jolais Wine Co., 3 Oh, 15, 25 ; Star and Carter Hotel Co., 28 L.T. 
258 = (1873), W. H, 74 ; Union Sank of Kingsion-upon-HuU, 13 Ch. 
D, 803. S 
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3,— “The Court, if satisfied — to such application ’^■—{Contimt.ed). 

{■2) CoMt’s Jurisdiction discretionary. 

The secbion gives the Goart a discretionary jurisdiction. It does not give the 
applicant an absolute right to call on. the Court to exercise its powers. 
19 B. 88 (93). T 

H.B.— As to the meaning of the expression “just and beneficial ” in the sec- 
tion, sea (Sola! Co., 12 Oh, D. 77 and Metropolitan Bank, Heiro^i’s 
case, 15 Oh. D. 139. 

(3) Proceedings against a Company in voluntary liq^uidation, stay of , 

(а) The passing of a volirntary resolution for winding-up does not, like a 

compulsory order or a supervision order, stay proceedings, or invalid- 
ate distresses or executions, or prevent actions or other proceedings 
being brought or continued against the Company without the leave 
of the Court. But the Court may, on an application made under 
this section, interfere by injunction to restrain an action or other 
proceeding so as to prevent one creditor from seizing an undue share 
of the assets for his own benefit. See Keynshan Co., 83 Beav. 123 ; 
Life Association of England, 34 L.J. (Oh.) 64 = 10 Jur. (N.S,) 762 = 12 
W.B, 1069 ; Peninsular Banking Co., 35 Beav. 280 ; Walkfer v. 
Banagher Distillery Co,, 1 Q.B.D. 235 ; Boss v, Gardden Lodge Co,, 
3 Q.B.D. 235. U 

(б) Bub until a stay is granted, a creditor may proceed with an action against 

the Company or put in force any attachment, distress, execution or 
simitar proceeding, See Halsbury’s Laws of England, Vol. V, p. 583. 

(c) The onus of showing a special ground for staying an action is on the liqui- 

dator. Currie V. Consolidated Kent Collieries, (1906), 1 K.B . 134. U-1 

(d) If an action is only threatened but nob commenced, the liquidator should 

apply for a supervision order. Threatened actions cannot he re- 
strained. 5roedo7te Go., (1883), 63 LJ. (Oh.) 465. Y 

(e) The Court will not stay an action if the dispute is as to the liability. But 

if the liability is admitted and the dispute is only as to the amount, 
a stay will be granted as the matter will properly be determined in 
the winding up. Currie yr. Consolidated Kent Collieries Corporation, 
Lid., 1 K.B. 134 0. A. W 

(4) Costs of applioation for staying action. 

{a) If a creditor brings an action after notice of the resolution for winding- 
up, the Court will, unless the action is one which, in its opinion, 
ought to proceed, restrain the action and require the creditor to pay 
the costs of the action and the application for stay. Qeo East Kent 
Shipping (Jo., 18 L.T. 748 ; Freeman v. General Publishing Co., 
(1S94), 2 Q.B. 380. 

(i») But if the action be commenced without notice of the winding-up, the 
creditor will be allowed costs incurred before he had notice of the 
winding-up, the costs will be added to his debt and can be proved in 
the winding-up. See Keynshan Co., 35 Beav, 12B •, Pemnsular 
Banking Co., 35 Beav. WO. Y 

N.B.— The Court may, in such a case, while restraining the action require the 
liquidator, to give access to the proceedings. {Ibid.) 

(c) An action commenced before the resolution for a voluntary winding-up, 
may be restrained on the same terms as to costs as in Keynshan Co. 
(33 Beav, 123), See In re Life Association of England, 10 Jur. (N.S.) 
762=12 W.E. 1069. % 
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B. 482] Act ¥I of 4882 (the inbian oompakies act). 

.3.—“ The Court, if satisfied to such application ”~{Continiied). 

{d) If after notine of the winding-np and an offer to allow him to prove for his 
debt and costs in the winding-np, ha proceeds with the action, he will 
not be allowed his costs of the application to restrain his action, and 
may, on the other hand,; be required to pay the company’s costs. 
Ease y. Gardden Lodge Co., 3 Q.B.D. 235; Freeman v. General 
Publishmg Co., (ISQi), 2 q.B. mo. K 

(e) In the absence of special circumstances, a creditor who commences an 
action after the commencement of winding-up will be guilty of 
incurring costs uselessly, his action will be stayed and he will be 
required to pay the costs of the action and of the application for stay. 
Re Fast Kent Skipping Co., (1868), IS Jj.T. 7 Freeman V. General 
Publishing Go., (1894), 2 Q.B. 380. B 

(6) Stay of winding-up proceedings. 

Where a Company is in voluntary liquidation the Court that has jurisdiction 
to wind-up the Company can, under this section, make an order 
staying all the proceedings in the voluntary winding-up. Re Condes 
Oa., of Chilli, (1892), 36 Sol. Jo. 593; Be Steamship Titan" Co., 
(1888), 36 W.E. 847 ; Re Scltanschieff Electric Battery Syndicate, 
Ltd., (1888), W.N. 166; Be Steamship CUgioell, Ltd,, (1888), 4 T.L. 
R. 308. C 

(6) Application for approval of agreement for sale. 

Although a voluntary liquidator can sell the property of the Company without 
the sanction of the Court, he may, if he think fit, apply to the Court 
under this section to approve the agreement for sale. Scinde, etc,. 
Bank Corporation, 15 L.T. 602= (1867), W.N. ; Alexandra Hall Co., 
16 L.T. 7, D 

(7) Other instances of applications under the section. 

(a) Applications to raise money, to carry on business, to bring or defend actions, 

to make and enforce calls, to settle and correct the list of contri- 
butories, to enforce payment from them. Anglesea Colliery Co., 1 Ch. 
555. E 

(b) Those for adjudicating disputed claims, making compromises, declaring 

dividends, obtaining delivery of Company’s books, papers or other pro- 
perty, taxing costs, inspection of books under S. 199, examination 
under S. 163, for proceedings against delinquent directors and officers 
under S. 214, for unclaimed dividends and surplus assets, etc., York- 
shire Fibre Co., 9 Eq. 650 ; North Brasilian Sicgar Factories, 37 Gh. 
D. 83 ; Heiron’s case, 15 Ch. D. 139 ; Alliance Soc., 28 Ch. D. 559 ; 
Eclipse Gold Mining Co., 17 Eq. 490 ; Australian United Gold Minmg 
Co., (1877), W.N. 37. F 

(c) Those for distribution of assets in specie ; for a set-off ; for liberty to com- 

mence proceedings in the Company’s name ; for removal of a liquidator. 
March v. Martin, (1880), W.N. 111. New de Kaop, Ltd., {1908), 1 Oh. 
589; White S Co., 9 Ch. L. 595. G 

(d) Liquidators may present petitions under the section, to obtain the direction 

of the Court. See 'Alliance Society, 28 Ch.. L>.S59. H 

(8) Cases not within the section, 

(a) The Court cannot under this section determine the validity of an amalga- 
mation under S. 204, infra. Imperial Bank of China and Japan, 1 
Oh, 339, cited in Emdens Winding-up of Companies, 8th Ed., p. 306. 1 
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3.—“ The Court, if satisfied. . ..to such application’*— {Concluded). 

(i) The Court cannot entertain an application to settle a claim outside the 
•vvinding-up^ — e.g., a claim against an agent for an account of the Com- 
pany’s property in his hands. Vimbos, Ltd., (1900), 1 Gh. ilO. J 
ic) The Court cannot stay actions agaihst directors. New Zealand Bank, BQ 
L.J. Ch. 128. ’ K 

483. Where a Company is being wound up voluntarily, the 

^ liquidators may, from time to time, during the 

Power of liqmda- . „ ' . ^ 

tors to call general continuance 01 such wmdmg-up, summon general 

meetings of the Company for the purpose of 

obtaining the sanction of the Company by special resolution or 
extraordinary resolution, or for any other purposes they think fit. 

In the event of the winding-up continuing for more than one 
year, the liquidators shall summon a general meeting of the Company 
at the end of the first year and of each succeeding year from the 
commencement of the winding-up, or as soon thereafter as may be 
convenient, and shall lay before such meeting an account showing 
their acts and dealings, and the manner in which the winding-up 
has been conducted, during the preceding year. 

(Note). 

Corresponding English Law. 

This section corresponds to S. 194 of the English Companies (Consolidation) 
Act of 1908. L 

185. If any vacancy occurs in the office of liquidators appointed 
Power to fill u Company, by death, resignation, or other- 

vacancy in office of wise, the Company in general meeting may, sub- 
liquidators. arrangement they may have entered 

into with their creditors, fill up such vacancy ; and a general meeting 
for the purpose of filling-up such vacancy may be convened by the 
continuing liquidators, if any, or by any contributory of the Company, 
and shall be deemed to have been duly held if held in manner 
prescribed by the regulations of the Company, or in such other 
manner as may, on application by the continuing liquidator, if any, or 
by any contributory of the Company, be determined by the Court. 

(Note). 

Corresponding English Law. 

This section corresponds tc S. 189 of the English Companies (Consolidation) Act 
of 1908. ' M 

185. If, from any cause whatever, there is no liquidator acting 
■ - in the case of a voluntary winding-up, the Court 
apS'liqSto r.° application of a contritatory, appoint 

a liquidator or liquidators i . The Court may ’ 
also, on due cause shown, remove any liquidator and appoint another 
liquidator to act in the matter of a voluntary winding-up 2 . 
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(Notes), 

General. 

Corresponding English Law. 

This sectiinn corresponds to S. 186 (viii) and (ix) of the English Companies 
(Consolidation) Act of 1903. H 

/ — ” !f. .. .liquidator or liquidators.’^ 

(i) Appointment of new liquidator in place of a retiring liquidator. 

This section, empowers the Court to appoint a liquidator or liquidators in a 
voluntary winding up, if, from any cause whatever, there is no liquid- 
ator acting. Therefore, the Court may, under this section, appoint 
a new liquidator on. the retirement of a liquidator. See SJieppy 
Portlcmd Cement Co., 'W.lh 184=68 L.T. 83. 0 

('i) Appointment of additionalliquidators, 

{a) The On art may also, ou duo cause shown, without removing any of the 
existing liquidators, appoint au additional liquidator. Sec Sunlight 
Imandescent Co., (1900) 2 Ch. 728. P 

(b) Thus where there are difierencos between the existing liquidators, an 

additional liquidator may be appointed. (Ibid.) § 

(3) Confirmation of existing liquidator. 

When there is any doubt as bo the validity of the appointment of a sole 
voluntary liquidator, the Court may settle the question by confirming 
him in the office. Indian Zeedene Co., 26 Oh. D. 70. R 

(4) New liquidators to continue winding up without any directions from Company. 

Where new liquidators are validly appointed by the Court under this section, 
they are bound to take up the winding up, at the point where the old 
liquidators had left ofi, and not to call a meeting of the Company to 
consider what steps should be taken in the matter of the winding up, 
for the general meeting of the Company has no legal competency to 
give direction to the liquidators. 16 M.L.J. 537, 30 M. 22. S 

2. — “The Court — winding up.” 

(1) Removal of liquidators appointed by the Company. 

(a) In a voluntary liquidation, the Court can, under this section, remove a 
liquidator appointed by the Company or by the Court, in a voluntary 
winding-up, and under S. 194, infra, it can remove a liquidator 
appointed by the Court in a winding-up under supervision. T 

{b} Even after making a supervision order, the Court may, by this section and 
S. 194, iu/ra, remove a liquidator appointed by the Company. See 
E.P. Pubbrook, E.P- Baiolings, 2 D.J. a,nd S. MB ; United Merthyr 
Collieries Co., 1867, W.N. 99 = 16L.T. 170 ; also Devonshire Silkstone 
CoaZ Co., (1878) W.N. 71, 73. U 

(c) A liquidator appointed by the Company under S. 177, supra, cannot be 

removed by the Company. He can be removed only by the Court. 
See 30 M. 22. Y 

(2) Appeal against order of removal. 

(a) A liquidator may appeal against the order removing him. Adam Eyion, 
Limited, 36 Gh.D. 299. W 

[h) But the power to remove liquidators is in the discretion of the Court, and 
the Court of appeal will not interfere with an order of removal if the 
Judge has exercised a judicial discretion in the matter. But the 
cause of removal must be shown. See iS.P, S/ieard, 16 Gh.D. 107 ; 
Urinstane Orange Co., 17 Times L.R. 553 ; Sir John Moore Co., 12 
Oh. D. 325, Sdl ] E.P* NeiviU, U Q.B.D. 177. X 
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2.— **Tte Court.... winding ap**'~{Goncl'wded). 

M.B. — 'Before reraoving a liquidator the Court will consider the wishes of the 
share-holders, British Nation. Ass, li Eq. 492. 

(3) Who can apply fop removal. 

(а) Having regard to the provisions of S. 182, an application for the removal 

of a liquidator can be made only by a ooutributory or co-liquidator, 
but not by anybody else. See Wetb de Jfaaj), 1908, 1 Oh. 589, Y 

(б) Under the English Law a creditor also can apply. See S. 193 of the Eng- 

lish Companies (Consolidation) Act, corresponding to S* 182, supru. 
See, also, Eg Ds jSTaap Lfd., (1908), i Ch. 689. Z 

(4) “ On due cause shown", meaning of. 

{a) The words — point to some unfitness of the person— it may bo from personal 
character or from his connection with other parties or from circum- 
stances in which he is mixed up— some unfitness in the wide sense 
of the term ; the words do not mean “ if the Court shall think fit.” 
Sir John Moore Gold Mming Co., 12 Ch.D. 325, 331. A 

(6) A liquidator may be removed though no personal misconduct is shown but 
it must appear that it is desirable in the interests of the liquidation 
that the particular person should not be liquidator. Adam Eyton, 
Ltd., Exp. Oharlesioorth, 86 Oh.D. 299 ; Oxford Building, etc., Co., 
49 L.T. 495, B 

(5) Due cause for removal— Instances. 

(а) The refusal of a liquidator to take proceedings against directors with whom 

he is intimate, is a due cause for his removal. Sir John Moore Gold 
Mining Co., 12 Oh.D. 325. C 

(б) A liquidator may also be removed where creditors to a large amount ofier 

to pay into Court a sum sufficient to meet the claims of other credit- 
ors, and desire to have their own nominee to adminiiSter the assets. 
Adam Eyton, Limited, E.P. Charlesioorth, 36 Oh.D. 299, D 

(c) Or where he has made a profit beyond his proper remuneration. Devonshire 

Silhstone Coal Co., (1878), W.N. 71. E 

(d) Or where it appears that the debts of the Company will exceed the assets, 

and the creditors desire the removal of the liquidator appointed by the 
shareholders. Oxford Building Society Co., 49 L.T. 495. P 

(e) Where a supervision order has been made, and it appears that the debts of 

the Company will exceed its assets, the fact that all the Company’s 
creditors desire the removal of a liquidator appointed by share-holders 
is due cause for his removal, Oa:/ord efc., Co., 49 L.T. 495. G 

if) A liquidator who goes to a foreign country delegating his powers as liquid- 
ator to attorneys, may be removed, fifcofcft Ounife Co. ,17 L.T. 533, H 
[g] The Court may remove a sole liquidator who has become of unsound mind, 
and appoint another in his place. North Molton Minmg Co., 1Q8B, 
W.N. 78 = 54 L.T. 602=34 W.R. 527. I 

(6) Circulation of allegations against liquidators sought to be removed, whether 
contempt of Court. 

A share-holder who applies on behalf of himself and other share-holders for the 
removal of a liquidator is not guilty of contempt of Court by circulat- 
ing among share- holders statement of his allegations against the 
liquidator, and an appeal for their support. New Gold Exploration 
Co., (1901) 1 Oh, 860. J 
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186. As soon as the affairs of the Company are fully wound- 

^ , up 1, the liquidators shall make up an account 

Liquidators on . . . , . 

conclusion of wind- showmg the manner in which such wmding-iip 

L?ac?ount™^^° conducted and the property of the Com- 

pany disposed of : and thereupon they shall call a 
general meeting of the Company for the purpose of having the 
account laid before them, and hearing any explanation that may be 
given by the liquidators. 

The meeting shall be called by advertisement specifying the 
time, place, and object of such meeting, and such advertisement 
shall be published one month at least previously to the meeting in 
the manner specified in section 276. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 195 (1) & (2) of the English Companies 
(Consolidation) Act of 1908. 

The English Act contains the words “ in the Gazette ” after the words “the 
meeting shall be called by advertisement.” K 

I.—^*Assooja wound-up.” 

“ Fully wound-up, ” meaning of. 

The expression “fully wound-up “ means, “ as far as the liquidator can wind 
them up.” If the liquidator has disposed of the assets as far as he can 
realize them, got iu the calls as far as he can enforce them, paid the 
debts as far as he is aware of them and done all that he can do in 
winding-up, the afiairs of the Company shall be deemed to have been 
“ finally wound-up ” within the meaning of this section, and this final 
winding-up may be followed by dissolution of the Company. See 
London and Oaledmian Insurance Go,, 11 Oh. D. 140. L 

187. The liquidators shall make a return to the Eegistrar of 

Liquidators to meeting having been held, and of the date 

report meeting to at which the same was held ; and, on the expira- 
Registrar. three months from the date of the regis- 

tration of such return, the Company shall be deemed to be 
dissolved 

If the liquidators make default in making such return to the 
Eegistrar 2, they shall incur a penalty not exceeding fifty rupees for 
every day during which such default continues. 

(Notes). 

General. 

Corresponding English Law, 

This section corresponds to S. 195 (3) & (4) of the English Companies (Con 
solidation) Act of 1908, 



iM let ¥I of 1882 (the INDIAN COMPANIES AGt). [8.187 

General— (Cmcluded). 

Uader tie Englisli Act the time witliin wMch. the liquidator should inalvS the 

return to the Registrar is one week from the date of the meeting. No. 
such period is fixed by the Indian Act. 

Under the English Act the penalcs'' for not making the return in time is £5 a 
day. 

The rule that on the expiration of three months from the registration of the 
return, the Company shall be deemed to be dissolved is under the 
English law subject to the proviso that the Court may on the applica- 
tion of the liquidator or of any other person who appears to the Court 
to be interested, make an order deferring the date at which the dis- 
solution of the Company is to take effect for such time as the Court 
thinks fit. The applicant shall within seven days after the order is 
made file with the Registrar an office copy of the order, failing which, 
he shall be liable to a fine not exceeding £5 for every day 
during which the default continues. See S. 195 (5), Companies (Con- 
solidation) Act. M 

1. — On the expiration dissolved.’' 

(1) Date of dissolution, postponement of. 

(а) There is no provision in the Act conferring jurisdiction on the Court to 

extend the period of three months on the expiration of which the 
Company shall be deemed to be dissolved. This was also the law 
under the English Companies Act of 1862. But the English law has 
now been changed and under the proviso to S. 195 (4) of the English 
Companies (Consolidation) Act, the Court may, on the application of 
the liquidator or of any other person who appears to the Court to be 
interested, make an order deferring the date at which the dissolution 
of the Company is to take efieeb for such time as the Court thinks fit. 
But, even under the Indian Act, as under the English Companies 
Act of 1862, the Court may, before the expiration of the three months, 
make an order to stay proceedings in the winding-up on an application 
under S, 1S2, supra, and thereby postpone the date of dissolution. 
See Eflsfmi Inwsfwient Co., (1905), I Oh. 352. N 

(б) Provided the application is made before the expiration of the three months, 

the order of the Court granting the stay is valid though made after 
the expiry of the three months. CroohJiatjen Minina Co., 33 Eq. 
69. ' .. .. 0 

(2) Winding-up order after dissolution. 

After dissolution the Company ceases to exist, and unless the dissolution is 
.set aside on the ground of fraud, the Court cannot make a winding-up 
order. Pinto Silver Mining Co., 8 Ch. D. 273 ; London and 
Caledonian Instirance Co., 11 Ch. D. 140 ; Schooner Paid Coal Co., 
(1888), W.N. 70. P 

N.B. — ^Por the consequences of the dissolution of a Company, see notes under 

■ ' : S, 159, supra. 

2. — It the liquidators.... R.egistrar.” 

Time within which return is to be made. 

The section does not fix the period within which the liquidator shall make the 
return. Bub the English Act expressly provides that the return shall 
be made within one week after the meeting. See notes under the 
head ‘ General,’ supra.. Q 
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188. All costs, charges, and expenses properly incurred in the 

voluntary winding-up of a Company including 
the remuneration of the li(j[uidators, shall be pay- 
able out of the assets of the Gompanyin priority 
to all other claims. (1) 

(Notes). 

General, 

Corresponding English Law. 

This section coEre.sponds to S. 196 of the English Companies (Consolidation) 
.Act of 1908. ' R 

3. — All costs claims/* 

(1) “ lU other cairns,” meaning of. 

The expression “ all other claims” means all other claims existing at the date 
of winding-up and does not include debts and liabilities incurred by 
the liquidator in the winding-up on behalf of the estate. See notes 
to S. 158, supra. S 

(2) Mortgage defats payable in priority to general costs of winding-up. 

{a) If the Company’s property is subject to mortgage it is only the equity of 
redemption that forms the assets ; hence, costs, expenses and charges 
incurred in the winding-up cannot, except in so far as they have been 
incurred for the benefit of the mortgagees, be paid in priority to the 
mortgage debt. Regent's Canal Iron Worlts Go., JS.P. Qrissel, 3 
Ch. D. 411 ; see, also, Austrian Printing Union, (1895), 2 Oh. 891. T 

(b) Thus, if the liquidator realizes in the winding-up Company’s property 
which is subject to incumbrances, he is entitled to retain out of the 
fund the costs of realization and any other costs he may have incurred 
in preserving the property, in priority to the debt due under the 
incumbrances, but the other costs of the winding-up including the 
costs of the winding-up petition, not being incurred for the benefit of 
the incumbrancers, are to be postponed to their claims. {Ibid.) U 

( 3 ) Liquidator not personally liable to solicitor for costs. 

The liquidator is not personally liable to his solicitor for the costs of windmg- 
up whether the liquidation is compulsory or voluntary. See True- 
man's Estate, 14 Eq. 278; Anglo- Moravian Co. E.P. Watkin^ I Oh. 
D. 130 ; Dominion of Canada Plumbago Co., 27 Oh. D. 33. Y 

N.B. — As to the order in which the different heads of expenses incurred in the 
winding-up are payable, see notes to S. 158, swpm. 

189. The voluntary winding-up of a Company shall not be a 

bar to the right of any creditor of such Company 
of emStorsf Same wound np by the Court i, if the 

Court is of opinion that the rights of such credit- 
or will be prejudiced by a voluntary winding-up 2. 
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(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 197 of the English Companies (Consolidation) 
Act of 1908. The English Act also expressly provides that a contri- 
butory can apply, and that an order may be made on his application 
if the Court is of opinion that the rights of the contributories will be 
prejudiced by a voluntary winding-up. W 

N.B.— As to whether under the Indian Act a contributory can apply for a 

compulsory order after a voluntary winding-up, see notes, m/m, under 
the head ‘ who can apply for an order.’ 

(2) Scope of the section. 

The section applies not only to cases where the voluntary winding-up com- 
menced before the presentation of the petition, but also to cases 
where the Company goes into voluntary liquidation after the present- 
ation of the petition and before an order is made. Neto Torh Ex- 
change Co., Lid., 39 Gh. D. 415. X 

“ The voluntary winding-up — by the Court," 

(1) Who can apply for an order. 

(a) The section expressly provides that a creditor can apply, but there is no 

such express provision enabling contributories to apply. The langu- 
age of the section follows that of S. 145 of the English Companies Act 
of 1862, Though that section did not expressly give a contributory 
a right to apply for a compulsory order, there are several English 
cases decided under that Act in which such right was recognized. In 
some cases, it was supposed that a contributory could apply only if 
the voluntary winding-up was fraudulent, or there were circumstances 
of suspicion or a searching investigation was needed. It was finally 
decided that a compulsory order could be made on the petition of a 
share-holder if the Court was satisfied that the share-holders were likely 
to be prejudiced and that some benefit would result from a compulsory 
order, even when the petitioner was a fully paid share-holder. See 
Co., (1902), 2 Gh. 34 and other oases cifetZ in Buckley, 9th 
Ed,, at p. 444. Y 

(b) If these cases under the English Companies Act of 1862 were rightly decid- 

ed, it would seem that under the Indian Companies Act a com- 
pulsory order may be made on the petition of a contributory in the 
circumstances in which his right has been recognised in the English 
cases referred to above. The English Companies Consolidation Act. 
S. 197, expressly gives the right to a contributory as well as to a 
creditor. Z 

(2) Application when to he made. 

The application must be made before the dissolution of the Company unles.s 
the dissolution can he impeached on the ground of fraud. Pinio 
Silver Mining Go,, 8 Oh. Div. 273 ; London and Caledonian Insurance 
Co., 11 Oh. D. 140. £ 
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S. 189] Act ¥I of 1882 (the mDiAN companies act). 

2. — “ If the Court . . , . voluntary winding- up . " 

(1) Discretionary power of the Court. 

(«.) An order under the section is in the discretioa of the Court. The section 
is directory and mast be read with Ss. 140 and 193, Hupra, and in 
making the order the Court may have regard to the wishes of the 
majority of creditors or contributories. Bishop) and Sons (1900) 2 
Oh. 654. B 

(6) The Court will allow the voluntary winding-up to proceed if the creditors 
so desire. See Lansdah Vale Ironstone Go., 16 W.B. 601. C 

(c) Or the Court may make a supervision order instead of a compulsory order 
if it thinks fit, and will do so in eases where there is no fraud or undue 
influence. Bins of Court Hotel Co., ilSGG) W. N. 348 ; United Merthyr 
CoiZiems Co., 16 L.T. 170. See S. 191, sMjom : Omen' s Patent wheel 
Co., 29 L. T. 672 = 22 W.E. 151 = (1873) W.N. 226 ; CriewZaZ Comiwer- 
cial Bank, 15 W.R.7 = 14 L.T. 755 = 15 L.T. 8. D 

(cZ) Even after a compulsory order has been made the Court may, at the wish 
of the majority of creditors change it into a supervision order. Ori- 
ental Commercial Bank, 15 L.T. 8; Hew Oriental Bank (1892), 3 Oh. 
563. E & F 

(2) Order under the section when will be made. 

(а) A compulsory order will be made if the Court thinks the circumstances of 

the case are such as to require a compulsory order in order to put in 
force any of the provisions of the Act which I would not be available 
under a voluntary winding up Northumberland Banking Co., 2 De. 
G. & J. 357 ; and other cases cited in Bmden’s winding-up of Compa- 
nies, 8th Ed., p. 30. 0 

(б) A creditor or contributory who applies for a compulsory order under this 

section is bound to show that his rights will be prejudiced by the 
voluntary winding-up. New York Exchange Ltd. , Ch.. D , il5 . H 
(c) There would be sufficient prejudice to justify an order if the creditor shows 
that there are transactions requiring investigation. Earned' s Banking 
Co., 14 W.R. 722 ; Natioiuil Debenture Corporation, (1891) 2 Ch. 505, 
518 ; Bussel, Gardner S Co., (1891), 2 Oh. 171 ; Re Varities Ltd., (1893) 
2 Ch. 235 ; Krashapolsky Restaurant, (1892), 3 Gh. 175 ; London and 
Provincial Starch Co., 16 L.T. 474. I 

id) But the transactions must be connected with the promotion or formation 
of the company or the conduct of its affairs in its own economy, not 
merely dealings with the outside \yorld in the course of its business. 
Medical Battery Co., (1894), 1 Ch. 444. J 

(e) If the voluntary winding-up is under the control of one man and his family 
who hold all the shares and whose nominee is a receiver for debenture 
holders, there is sufficient prejudice to justify an order under this 
seobion. Bishop (f: Sons, (1900), 2 Gh. 25i. Soc, also, Medical Battery 
ti; Co., (1894) 1 Ch, 444. K 

if) An order may be passed where there has been considerable delay without 
sufficient reasons in the voluntary winding up. Manchester Queens- 
land Cotton Co., 15 W. R. 1070, Tramway Wheel Co„ (1873) W. N. 

■ 160. ■ ■ ■ h 
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Act ¥I of 1882 (the INDIAN COMPANIES aot). [Ss. 189 & 190 

2.—“' If the Court . . ..voluntary winding-up”— {Gonaludcd). 
ig) Gr where tha voluntary liquidator does not proceed actively and bona fids 
and acts to the detriment of the creditors or the petitioner. Tramway 
WieeZ Co., (1878), W, N. 160, Caerphilly GoUiery Co., 32 L. T. 15. 

(h) Even in the absence of prejudice, a compulsory order may be made, if the 

general body of creditors desire it. Bishops, (1900), 2 Oh. 254, 0/. 
Simon's Beef Mining Co., 31 'W.'R, 238. M 

(i) As a general rule, a creditor who makes out a case under the section by 

showing that his rights would be prejudiced by a voluntary winding- 
up, is entitled esdofiifoyztstificB to a comulsory order. Qqo Universal 
Drug Supply Association, 22 W.B. 675 = 1874 W.N. 12S ; OeneraT 
Balling Stock Co., B4L 'Bea,v. 31i. N 

(?) But a creditor who does not show that his rights would be prejudiced by a 
voluntary winding-up is not entitled to an order ex debiti justitice. 
Universal Drug Supply Association, 22 W.R. 676 = (1874) W.N. 125. 0 

(k) Compulsory winding-up may be ordered on the petition of fully paid share- 

holders whan there are surplus assets, even in the absence of fraud, 
but not where the winding-up would bring nothing to the share- 
holders. Be National Company for distribution of Electricity, (1902) 
2 Oh. 34. P 

(l) A petition for compulsory order may succeed by impeaching the validity of 
the resolution. See Bmden’s Winding-up Companies, 8th Ed., p. 32.Q 

{tn) When there are special circumstances, the Court may make a compulsory 
order even in supersession, of a supervision order. Orrell Colliery 
Co., (1879), W.N. 106. R 

(3) Commencement of winding-up, when voluntary winding-up is superseded by 

compulsory order. 

When a voluntary winding-up is superseded by a compulsory order, the 
winding-up will be deemed to have commenced on the date of the 
presentation of the petition, and not on the date of the voluntary 
resolution, Taunne C'o, 25 Oh. D, 250 ; Netv York Exchange, 39 Oh. 
D. 416. ' S 

(4) Adoption of proceedings in voluntary winding-up after compulsory order. 

(ci) Where a voluntary winding-up is superseded by a compulsory order, the 
Court may, if it thinks fit, by the same or by any subsequent order 
adopt all or any of the proceedings under the voluntary winding-up. 
See S. 190, w/m. T 

(b) Even if no order is made under S. 190, a compulsory order will not invalid- 
ate all the proceedings in the voluntary winding-up. Thomas v. 
Patent Lionite Co., 11 Ch. Div. 250 ; Clevev. li’inancial Corp. L6 Eq. 
363 ; 380. U 

190. Where a Company is in course of being wound np vol- 
Power of Court to proceedings arc taken for the pur- 

adopt proceedings of pose of having the Same wound up by the Court 
voluntary winding- Gourt luav, if it thinks fit, notwithstanding 

that it makes an order directing the Company to 
be wound up by the Court, provide in such order or in any other 
order for the adoption of all or any of the proceedings taken in the 
course of the voluntary winding-up (i). 
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<Notes).v 

General. 

Corresponding English Law. 

This .section corre-sponds to S. 198 of the English Compiinie.s (Consolidation) 
Act of 1908. Y 

/. — Provide in such order., .-voluntary winding-up,” 

(1) Proceedings that may be adopted — Instances. 

{«) The Court may under this section adopt the list . of contributories settled 
in the voluntary winding-up, thereby preserving the liability of B 
contributories who might othervpise escape. Tuarme Oo., 25 Oh. T). 
118, 129, 135, 139. W 

(b) The Court may also adopt proceedings under previous winding-up under 
.supervision. Her ifordshh-e Brewer^' Co., iS LJ.Ch, SS8. X 

(2) Yalidity of proceedings in voluntary winding-up when no order made under this 
section. 

Even where no order is made under this section a compulsory order made in 
superse,ssion of a voluntary winding-up would not invalidate all pro- 
ceedings under the voluntary winding-up. Thomas v. Patent Lionite 
Co., 11 Ch. D. 250 ; Clove v. Financial Cor2Joration, 16 Eq. 363, 372, 
380. Y 

Winding-up subject to the supervision of the Court. 

191. When a resolution has been passed by a Coinapany to 
wind up voluntarily the Court may make an 
order directing that the voluntary winding-up 

.shall continue, but subject to such supervision of 
the Court 2 , and with such liberty for creditors, 
contributories, or others to apply to the Court, 
and generally upon such terms and subject to such conditions as 
the Court thinks just. 

(Notes). 

General. 

Corresponding English Law. 

This section corre.sponds to S. 199 of the English Companies (Oonsolidarion) Act 
of 1908. Bub under that Act the jurisdiction of the Court to make a 
supervision order is limited to cases whore the voluntary winding-up 
is in pursuance of a special or extraordinary re.solution. A supervi- 
sion order cannot he made where the wiuding-up is in pursuance of an 
ordinary resolution. 

But the Indian Companies Act following the English Companies Act of 1862, 
enables the Court to make a supervision order whenever a resolution 
has been passed by a company to wind up voluntarily. That IS, under 
the Indian Act, there is jurisdiction to make a supervi.sion order 
whether the winding-up is in pursuance of a special, extraordinary or 
ordinary resolution. : Z 


Power of Court, 
ou application, to 
direct winding up 
subject to supervi- 
sion. 
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act ¥I of 1882 (the INDIAN COMPANIES ACT). |S. 191 

!.—*• When a resolution — voluntarily.’’ 

( 1 ) Irregularity of winding-up resolution. 

(а) A supei-vision order presupposes an existing voluntary winding-up and 

cannot be made if the resolution for voluntary winding-up was not 

properly passed, or if the Company is one which cannot be wound up 

voluntarily. Ur Bridi^rt Old Brewery Co., (1867) Ch. App. 191 ; 
Be Patent Floor Cloth Co., (1369) L.B. 8 Eq. 66-1; Re Sheffield 
Mortgage and Estates Co., (1387) W.N. 218 ; lie Caloric Engine 
and Siren Fog Signals Co., (1885) 52 L.T. 846 ; Re Teede and Bishop 
LR, (1901) W.N. 52. Natio7ial Savings Bank Ass. Ida. 5i7, A 

(б) The court may however adjourn the petition to enable the share-holders 

to pass a proper resolution. See Emden’s Winding-up of Companies, 
8th Ed., p. 307. B 

(o) If the irregularity in passing the resolution is discovered after the supervi- 
sion order is made, the order may be discharged on application to the 
Court of appeal, ’and the;timc for making the appeal may if necess- 
ary be extended. Manchester Economic Society, 24 Oh, Div. 488. C 
(d) Or a fresh petition may be presented in the Court of first instance for a 
compulsory order. Sheffield Mortgage Co., (1837) I'W.lii. HIS. D 
N.B,— -But contributories who arc aware of the circumstances which have rend- 
ered the resolution informal, should not present a petition immediate- 
ly, but should procure another meeting. London Flour Co., 16 W.K. 
552. . , : E 

(2) Who can apply for a superYision order. 

Tho Act is silent as to who may apply for a supervision order ; but such persons 
as are entitled to appply for a compulsory order are also entitled to a 
supervision order, namely, the company itsolf or any creditor or con- 
tributory. See Halsbury’s laws of England, Vol. V., p. 595. P 

(3) Liquidator’s petition. 

(a) The liquidator of a company in voluntary winding-up may, under a power 

conferred on him in the voluntary wiuding-np, apply to the Court for 
a supervison order. Be HooTcer’s Cream Milk Go., (1370) 23 Sol. Jo. 
231. G 

(b) “ Probably the Court would not now as a rule, accede to such an applica- 

tion unless supported by the creditors, if the company was insolvent, 
or by the contributories, if the company was solvent, even if it would 
in any case make an order on the petition of the liquidator alone. 
Halsbury’s Laws of England, Vol. V., p. 596. H 

(cj But if the company is threatened with actions, the voluntary liquidator 
can obtain a supervision order so as to obtain the benefit of S. 195, 
in/j-a, as to staying of actions, even though, his petition is opposed by 
the share-holders. i/Otjrfonc Co., 63 L.J. Oh. 463. I 

N.B.— Threatened actions against a company in voluntary liquidation cannot 
be restrained. (liid.) 

(4) Contrihutopy’s petition. 

(a) As a rule a supervision order will not be made on a contributory’s petition 
unless in passing the resolution for windiag-up there has been fraud 



' 481 


S. 191] Act ¥I of 1882 (the INDIAN COMPANIES ACT). 

I.— “ When a resoiulion. . . .voluntarlty”-~{Oontinued). 

or the rights of the dissenting minority have been overborne by im- 
proper or corrupt influence, or unless the petition is supported by a 
creditor. See Bank of Qibralter and Malta, (1SG5.! 1 Ch. GQ : Re Gold 
Co., (1879) 11 Gh. Div.701,718; Beaujohm Wine Co., 8 Gh. 15; London 
and Mercantile Discoimit Go., {ISBo) I'Eq. 217. J 

N.B, —For the Act creates as between the contributories a domestic tribunal 
and in the absence of special grounds the Court will not readily inter- 
fere with their decision. The object of the Act is to leave the 
company and its creditors to settle their affairs if possible, without 
coming to the Gourd giving them facility to apply to the Court 
under S. 182, if necessary, Langlmm Sknthif} liink Co,, 5 Ch. 
Div. 669. See, also, Eanccbs ease, 6 eh. 104. K 

(6) If the majority of the share-holders desire the continuance of the voluntary 
winding-up, a supervision order will not be made on a contributory’s 
petition on the only ground that charges of miseonduot are made 
against the voluntary liquidator. Sir John Moore Gold Minvig Co., 
W.N. (18771 P- 1S3 ; Star and Garter Hotel Co., 42 L. J. Oh. 874 = 
1873 W.N. 74; Imperial Bank of China India and Japan, 1 Ch. 
339 : Yorkshire Fibre Co., (1870) L.R. Eq. 650. L 

N.B. — When there are charges of misconduct against the liquidator, the proper 
course is to remove them, or to bring an action against them . London 
Bank of Scotland, 15 W.R. 1103 = 16 L.T. 783. See, also, London and 
Medeterranean Banking Co., (1867) 15 W.R. 33= 15 L.T. 163 = 
1866 W.R. 317. M 

(c) A supervision order has however, been made on a share- holder’s petition 

where the only reason for making it was that in a proposed sale of the 
company’s assets the representatives of the new company were much 
the same persoms as those who controlled the liquidation. Donald 
V. Bglinton Chemical Co. Ltd., (1900) 2 P. (ct. of Sess.402) cited in 
the Halsbury’s Laws of England, Vol. V., p. 597. N 

(d) Where a company was insolvent beyond all doubt a supervision order was 

made on the petition of a share-holder although some of the share- 
holders wished to continue the business. Prince of Wales State 
Quarry Co,, 18 It.T, 11. 0 

(6) Creditor’s petition. 

(a) S. 182, stip 7 -a, empowers the Court to determine questions arising in a 
voluntary winding-up on the application of a liquidator or a contri- 
butory but not of a creditor. It is otherwise under the present 
English law- By S. 193 of the English Companies (Consolidation) 
Act creditors as well as contributories and liquidators are enabled to 
apply to the Court in a voluntary winding-up. IMoreover S. 187 of 
the same Act requires every liquidator appointed by the company in 
a voluntary winding-up to summon a meeting of the creditors to 
determine whether an application should be made to the Court for 
appointing any person as liquidator in the place of or jointly with 
the liquidator appomted by the company, and for the appointment of 
a committee of inspection, and if the creditors so resolve, an appli- 
cation may be made accordingly to the Court, and the Court may 
grant such application or may make .such other order as, having 
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“ When a resolution — voluntarily ’’—[Concluded). 
regard to the interests of creditors and contributories, may seem just. 
By these provisions the occasions for supervision orders have under 
the English law been considerably reduced. 

There is no section in the Indian Act corresponding to S. 187 of the English 
Act and as pointed above, S. 182 of the Indian Act does not enable 
creditors to applj'' to the Court in a voluntary winding-up. Hence 
it would seem that under the Indian Act, supervision orders of the 
applications of creditors will be more readily made than under the 
English law. ^ 

(5) Where there are charges of misconduct against liquidators, a creditor 
should not apply for a compulsory order, but should apply to change 
the liquidators. London and Medeterranean Banking Co., 15W.R. 
.33 = 16 L.T. 153 = 1866 W.N. 317. 9 

(c) But if the creditor is prejudiced by the misconduct of the liquidator in 
voluntary winding-up, as where he shows that the assets are being 
misapplied, he may obtain a compulsory order under S. 189, snp'a. 
Caerpilly Colliery Co., 32 L.T. 15. R 

(d.) Where the company is insolvent beyond all doubt and the creditors desire 
a supervision order, the Court will not take into account the opposition 
of the contributories. Prince of IFaies State Quarry (1868) 18 L.T. 77. S 

(6) Claimant for unliquidated damages. 

A claimant for unliquidated damages is not a creditor entitled to apply either 
for a compulsory order or for a supervision order. Ee Peny-van 
Colliery Co., (1877) 6 Oh. D. 477 ; Be Milford Docks Co., Lister’s 
petition, (1883) 23 Ch. D. 292. The claimant should obtain, a Judgment 
on his claim before he can petition. T 

(7) Creditor whose debt is incurred after winding-up, whether entitled to an order. 

A .supervision order was refused on the petition of a creditor whose debt was 
incurred after voluntary winding-up. Bank of South Au,stralia 
[No. 1), (1894), 3 Oh. 722. U 

N.B.— But having regard to Bank of Sotith Australia (No. 2), (1895) 1 Ch. 578, 
where a compulsory order was made on such a petition, the question 
whether the debt was incurred before or after the voluntary liquida- 
tion would seem to be immaterial. See, also, Crawford v. Cowper, 
Lim. 4 Fraser, 849. Y 

2.—** The Court may make . . . .supervision of the Court. ” 

(1) Courts competent to make supervision order, 

A supervision order can be made by a Court that has jurisdiction to make a 
compulsory order, i.e., by the principal Court having original civil 
jurisdiction in the place in which the registered office of the company 
is situate. See S. 130, swjJru. W 

(2) Court’s discretion as to order. 

The Court has under this section absolute discretion as to whether a super- 
vision order shall be made or not ; the applicant is not entitled to an 

order as a matter of right. In deciding between a compulsory 
winding-up and a winding-up subject to supervision, in the appoint- 
ment of liquidators and in all other matters relating to the winding- 
up, subject to supervision, the Court may have regard to the wishes of 



S. 191] Act yi of 1882 (the ihdian companies act). 


433 
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the creditors or contributories as proved to it b}- any sufficient evidence. 
See S. 193, infra. See, also, Hmifc of Gibralter and Malta, 1 Ch. 69; 
Beaujolais Wme Co., S Gh. 15; Oven's Patent Wheel Go., 29 L.T. 
672 = 22 W.R. .151 = (1873) W.N. 226; Craz<;/o«Z v. Cowper Lim, 4 
Praucer, 849. X 

(3) Supervision order on petition for compulsory order. 

{a] The court may make a supervision order on a petition for .a eninpulsory order 
without amending the petition. See, Buckley, 9th Ed., p. 447. Y 

(6) But the present practice of English Courts is to require amendment and 
re-advertisement. See practice note, 1902 W.N. 77, Z 

(c) The petition may however be treated as amended by praying for a super- 

vision order or lice ver.sa. Emden's Winding-up of Oompanie.s, 8ih 
Ed., p. 308. A 

(d) The Court may, at the wish of a majority of creditors and share-holders, 

make a supervision order and refuse to make a compulsory order, 
notwithstanding that unpaid creditors ask for a compulsory order. 
Oven's Patent Wheel Go., 29 L.T. 672=22 W.R. 151 = 1873 W.N. 
226 ; Simon's Reef Co., 1882, W.N, 173 = 31 W.R. 238. B 

(4) Supervision order after compulsory order. 

(a) The court has jurisdiction to make a supervision order even after making 

a compulsory order. See, British Soap, etc., Co., W.N. 1869, p. 87. C 

(b) Thus, whereafter a compulsory order was made, the company passed a re- 

solution for voluntary winding-up, the Court made a supervision order 
with the assent of creditors and share-holders, (Ibid.) B 

N.B. — The Court may stay proceedings in a compulsory winding-up in order 
that a voluntary winding-up may be continued under the supervision 
of the Court. Rri.sfoZ Ficforia Poffery Co., W.N. (1872), p. 86. E 
(6) Compulsory order on petition for supervision order. 

{a) Where the petition is for a supervision order, and the petitioner does not 
consent to a compulsory order, the Court will not make a compulsory 
order, though the majority of the creditors apply for it. Ohepstow 
Bobbin Mills Co., 36 Oh. D. 563. P 

(b) The Court may however in such a case direct the petition to stand over to 

enable some one else to present a petition for a compulsory order. 
Electric Co., 1881 W. N. 98 = 29 W. R. 714 = 50 L.J. (ch.) 491 = 
44L,T. 604. H 

(c) Or it may substitute another petitioner. Buckley, 9th Ed., p. 447. H 

(6) Service of petition. 

(a) A petition for a supervision order must be served upon the company as 
well as upon the liquidator. Inventor's Association, 13 W.R. 1015 = 12 
L.T. 840 = 6 N.R. 349 ; Petroleum Co., 15 W.R. 29 = 15 L.T. 169, I 

(5) If the liquidator join.s in the petition it must be served upon the company. 
Panonia Leather Cloth Co., Ifi 'W.B,. 1015. J 

(7) Appearance at the hearing. 

The company should appear by the liquidator at the hearing of the petition. Re 
Hall (A.W.) and Co., (1885), W.N. 190; Re Mont de Piete of Fmriland 
(1892), W.N. 166. K 

(8) Supervision order— Form— Practice of English Courts. 

It is the practice ol the English Courts to make a supervision order in the 
following form, namely; (1) that the voluntary winding up of the 
company shall be continued, but subject to the supervision of the 
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Court; (2) that any of the proceedings under the voluntary winding- 
up may be adopted as the Court shall think fit; (3) that the voluntary 
liquidator shall, on a named day and thenceforth every three 

months, file with the Registrar a report in writing as to the iJORihion 
of, and the progress made with, the winding up of the company, and 
with the realisation of the assets thereof and as to any .other matters 
connected with the winding up, as the Court may from time to time 
direct ; (4) that no bills of costs, charges or expenses or special remu- 
neration of any solicitor employed by the liquidator, auctioneer, bro- 
ker or other person shall be paid out of the assets of the oompany- 
unless costs, charges, expenses or remuneration shall have been taxed 
or allowed by the registrar; {5J that all such costs charges, expenses 
and remuneration be taxed and ascertained accordingly; (6) that the 
costs of the petitioner and of persons appearing at the bearing shall 
be dealt with as directed ; and (7) that the creditors, contributors and 
liquidators of the company and all other persons interested are to be 
at liberty to apply generally as there may be occasion. Halsbury’s 
Laws of England, Vol. V, pp. 597, 598. L 

(9) Winding up under supervision— -Date of commencement. 

(a) As a supervision order merely continues the voluntary winding up subject 

to the supervision of the Court, the making of the order does not alter 
the date of the commencement of the winding up. The winding-up, 
therefore, commences on the date of the resolution and not on the 
date of the presentation of the petition. See Emden’s Winding up of 
Companies, 18th Ed., p, 137, Buckley, 9th Ed,, p. 421. M 

(b) The date of commencement is not affected by the fact that the supervision 

order is made on a petition for a compulsory order, presented before 
the company passes a resolution for voluntary winding up. West 
Cumberland Iron ami Steel Co., (1889), 40 Ch. D. SGI. N 

(c) Nor is it altered by the fact chat a provisional liquidator has been appoint- 

ed previous to the passing of the resolution. (Ibid.) 0 

H.B, — A supervision order relates back for all purposes, including the 
stopping of interest, to the date of resolution, and this, though 
interest have been paid up to a later date in the voluntary winding 
up. E. P. Colborne and Strawbridge, 11 Eq. 478, eifed in Buckley 
9thEd„p. 421. P 

(d) If the voluntary winding up is in pursuance of a special resolution, the 

winding up commences on the date of the confirmatory resolution . 
Westoi’.s case, (1868) 4 Ch. App. 20; Emperor Life Assurance Society, 
(1885) 31 Ch. D 78 ; Dawe's case (1878), L.R. 6 Eq. 232 ; Ottomon 
Go., Hornby's case (18G8) STL J., {Gh.) 929 ■, Impe^nal Land Co. ot 
Marseilles, E.P. Colborne and Stratobridge, (1871) L.R. 11 Eq. 478. Q 

(10) Date of oommenoemerit when supervison order is superseded by compulsory 
order... 

If a supervision order is superseded by a compulsory order, date of the com- 
mencement of the winding up is the date of the presentation of the 
petition and not the date of the resolution. See Taiirine Co., 25 
ch. D. 118. R 

N.B. In such case the making of the compulsory order has not the effect of 
vitiating all the proceedings taken under the voluntary winding up. 
Thomas v. Patent Lionite Co , 17 Gh. D. 250. S 
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192. A petition, praying wholly or in part that a voluntary 

„ , . winding-up shall continue, but subiect to the 

Petition for win- o i. j 

ding-up subject to Supervision of the Court, and which winding-up 
supervision. hereinafter referred to as a winding-up 

subject to the supervision of the Court, shall, for the purpose of 
giving jurisdiction to the Court over suits, be deemed to be a 
petition for winding-up the Company by the Court i. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds to S. 200 of the English Gouipauies (Oonsolidation) 
Act of 1908, 

Instead of the words “A petition praying... ...hereinafter referred to as a 

winding-up subject to the supervision of the Court”, the hluglish Act 
contains the words “ A petition for the coutinuanco of the voluntary- 
winding-up subject to the supervision of the Court,” T 

;/.— “For the purpose — Jby the Court,” 

(1) lotion against Company wound up subject to supervision— Stay of. 

(а) Under this section and S. 195 read with S. 134, supra, the Court has jurisdic- 

tion to stay actions and proceedings against a company at any time 
after the presentation of a petition for a supervision order is made. 

(б) So also, after a supervision order is made no action shall be commenced or 

continued against a company except with the leave of the Court. 
Compare Ss. 195 and 136. U 

(2) Action by company— Judgment for defendant— Costa. 

If an action commenced by a company before winding up is continued with 
the permission of the Court by the liquidators after a supervision 
order i,s made, and judgment is given for the defendant with costs, 
the costs are payable in full though the order granting permission 
to continue the action, is silent on the subject. London Drapery 
Stores, (1898) 2 ch. 684. Y 


193. The Court may, in determining whether a Company is to 
. be wound up altogether bv the Court, or subject 

Court may have ^ ^ 

regard to wishes of to the supervision 01 the Court, m the appoint- 

credicors. ment of a liquidator or of liquidators, and in all 

other matters relating to the winding-up subject to supervision, 
have regard to the wi.shes of the creditors or contributories as proved 
to it by any sufficient evidence, and may direct meetings of the 
creditors or contributories to be summoned, held and regulated in 
such manner as the Court directs for the purpose of ascertaining 
their wishes, and may appoint a person to act as chairman of any 
such meeting, and to report the result of such meeting to the 
Court. 


mry let ¥I of 1882 (the Indian companies act). [Ss. 198 

In the case of creditors, regard shall be had to value of the 
debts due to each creditor, and, in the case of contributories, 
to the number of votes conferred on each contributory, by the 
regulations of the Company, 

(Notes). 

(Jeneral. 

(1) Gorrosponding English Jiaw. 

This section corresponds to Ss, 201 and 219 of the English Companies (Con- 
solidation) Act of 1908. W 

(2) Application of the section. 

This section is especially applicable where an application for a winding-up 
order is made, not by creditors, but by share-holders under the cir- 
cumstances mentioned in clauses (a), (i»), (c), and (d) of S. 128, supra. 
See jwr Sleioyn, L.J., In London Flour Co., 16 W.R. 552 = 19 L.T. 

■ 136. X 

N.B.— For a collection of oases under the corresponding section of the Eng- 
lish Act as to supervision orders, see Buckley, 9th Ed., pp. 118 to 


Power to Court to 
appoint additional 
liquidator in win- 
ding-up subject to 
supervision. 


195. Where any order is made by the Court 
for a winding-np subject to the supervision of 
the Court, the Court may, in such order or in 
any subsequent order, appoint any additional 
liquidator i. 

Any liquidator so appointed by the Court shall have the same 
powers, be subject to the same obligations, and in all respects 
stand in the same position, as if lie had been appointed by the 
Company 2. 

The Court may, from time to time, remove any liquidator so 
appointed by the Court and till up any vacancy occasioned by 
such removal, or by death or resignation, 

(Notes). 

General, 

Corresponding English Law. 

This section corresponds to S. 202 of the English Companies (Consolida- 
tion) Act of 1908, except that S. (202) sub-sec, 3 of the English Act 
which corresponds to the last para of this section contains the word, 

(not found in the Indian Act), “or any liquidator, continued under tile 
supervision order” after the words “any liquidator so appointed by the 
Court” and before the words" and fill any vacancy...... resignation. ”21 

I.~The Court may in such order — additional liquidator.” 

(1) Voluntary liquidator— Continuance of powers after supervision order. 

“The Voluntary liquidator remains in office unless otherwise provided in the 
supervision order.” Emden’s Winding-up of Companies, 8th Ed., 
p. 311. 
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I.—” The Court may In such order.... additional liquidaiors “’—{ConcUh). 

(2) Appointment of liquidator by Court in absence of voluntary liquidator. 

If the contributories of a company that is wound up voluntarily do not appoint 
a liquidator at the proper time, the Court may appoint one on mak- 
ing a supervision order, and the Court of appeal will not interfere 
with the discretion of the Court below in making such appointnifjnt. 
LondoTi Quays and Warehouses Co., ’i Ch. B9i. B 

(.3) Appointment of additional liquidator— Discretion of Court. 

(a) The appointment of additional liquidators is in the discretion of the Court 
and in exercising its discretion the Court will have a proper regard to 
the interests of ail parties concerned and will consider how far such 
an appointment will facilitate or retard the winding up. In making 
the appointment the Court may have regard to the wishes of the 
creditors and contributories. See S. 193, su2>ra. C 

(/j) The Court may refuse to appoint au additional liquidator on the ground 
that owing to a ho.stile feeling between the parties such an appoint- 
ment would lead to litigation and expense, and if more than one per- 
son were appointed would lead to the person originally appointed 
being outvoted. London Qiuiys Co., 3 Ch. 894 cited in Emden’s 
Winding up of Companies, Sth Ed., p. 311- D 

N.B, —After a supervision order has been made it is competent for the share- 
holders to meet and resolve on the appointment of a new liquidator in 
order to inform the Court of their wishes. Montrotier Anphalte Cn,, 
(1874) W.N. 172. E 

2.— “Any liquidator. ...by the Company. ” 

(1) Delegation of powers to one of several liquidators. 

Whore several liquidators are appointed the Court had jurisdiction to give the 
conduct of any particular matter arising in the winding up to one of 
them. Midland Land Co7'pomtion, W.Ti. {1881) 58, F 

(2) Security from additional liquidator. 

An additional liquidator appointed by the Court in a winding up subject to 
supervision will be required to give security though no security was 
taken from the voluntary liquidator appointed by the Company. 
Hampshire Land Co., (1894) 2 Oh- 632, not foUmring Europemt Bank, 
A’.P. PrmZ, 19 W.R. 268 in which it was decided that if no security 
was taken by the company from the voluntary liquidator, the Court 
need not take any from substituted liquidators appointed by it. G 
N.B.— The present practice of the Engli.sh Court.'! is to take security from all 
liquidators whether (additional or substituted) appointed by the 
Court. See Buckley, 9th Ed., p. 450; see, also, Emden’s Winding up 
of Companies, 8th Ed. , p. 312. 

J .— The Court may, from time to time — by the Court/’ 

Eemoval of liquidators. 

(<i) Under this section the Court has jurisdictiontoremoveliquidatorsap- 
pointed by it in a vvinding up subject to supervision, and S. 185, supra 
enables the Court to remove liquidators appointed by the company 
or the Court in a voluntary winding up. H 
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The Court may, from time to time — by the Court ’’—{Concluded). 

(b) In the discharge of his duties, a liquidator whether appointed by the Com- 

pany or by the Court, is subject to the control of the Court and 
cannot be removed from office except by the Court. See 30 M. 22. I 

(c) A liquidator may be removed without any proof of personal misconduct or 

unfitness if his removal Will conduce to the more efficient winding up 
of the Company. Marseilles Extension, etc., Oo., 4 Eq. 692 ; see, also, 
Admn Eyton Limited, 36 Ch. Div. 299; British Native Assurance 
Society, E.P, Sanderson, 14 Fq. 492, J 

(if) Where the debts exceed the assets the fact that all the creditors desire the 
removal of a liquidator appointed by the share-holders is a sufficient 
cause for his removal. Oxford Building Co., 49 L.T. i95. K 

196. Where an order is made for a winding-up subject to the 
supervision of the Court, the liquidator appointed 

Effect of order of ^ i 

Court for winding-up to conduct such wmding-up subject to any 

su^^ect to supervi- restrictions impo.sed by the Court, exercise all his 
powers, without the sanction or intervention of 
the Court, in the same manner as if the Company were being 
wound np altogether voluntarily i . 

Save as aforesaid, any order made by the Court for a winding- 
up subject to the supervision of the Court shall for all purposes, 
including the staying of suits and other proceedings, be deemed to 
be an order of the Court for winding-up the Company by the Court, 
and shall confer full authority on the Court to make calls, or to 
enforce calls made by the liquidators, and to exercise all other powers 
which it might have exercised if an order had been made for 
winding-up the Company altogether by the Court 2 . 

In the construction of the provisions whereby the Court is 
empowered to direct any act or thing to be done to or in favour of 
the official liquidators the expression “official liquidator” shall be 
deemed to mean the liquidator conducting the winding-up subject 
to the supervision of the Court. 

(Notes). 

General. 

(1) Correaponcling English Law. 

This section corresponfls to S. 203 of the English Oompanies (Consolidation) 
Act of 1908, 

The English Act nowhere nses the expression ‘official liquidator’ to denote the 
liquidator of a company in a compulsory winding up, and there is there- 
fore no provision in the English Act corresponding to the last para of 
this section. I, 

(2) Winding up under supervision how far differs from voluntary winding up. 

So far as tho Court does not interfere a winding up under supervision remains 
essentially a voluntary winding up. But the Court in a winding up 
under supervision has full authority to interfere and to exercise to 
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any extent the powers which it might have exercised if an order had 
been made for winding up the company by the Court, In ofiect, a 
winding up under supervision may be hardly distinguishable from a 
purely voluntary winding up dr hardly distinguishable from a wind- 
ing up by the Court. 6 B. 640 (643). M 

/. — “ The liquidator appointed.. ..altogether voluntarily. ** 

(1) Liquidator'-Hestrictions on the powers of. 

(а) The Court may, in a winding up subject to .supervision, impose restrictions 

on the liquidator so as to place him in the position of a liquidator in a 
compulsory win ding up or it may relax the restrictions according to 
the requirements of each case, (Be Watson and Sons, (1891), 2 Oh, 
55). N 

(б) Thus, in Be London Quays and Warehouses Co., 3, Oh, 394 the liquidator 

was appointed “to conduct the winding up of the company, subject to 
such restrictions as an official liquidator would in a compulsory 
winding up be subject to, except sofara.sthe Court may, upon an 
application for that purpose, modify or dispense with such restrictions 
in any case or class of cases.” See, also, Watson a')id S'o?is, (1891), 2 
Ch. 55. 

Senible : — Restrictions will not be imposed in the absence of a necessity for 
doing so. Owen’s Patent lllieel Co., 22 W.R. 151 = 29 L.T, 672 = 
(1878) W.N, 226. 0 

N.B.- For the converse case of an official liquidator being empowered to act 
without the previous sanction of the Court. See Rochdale Proijerty Go., 
12 Ch. D. 775. P 

(2) Liquidator’s power to compromise without Court’s sanction. 

(a) In the absence of any restriction imposed by the Court the liquidator of a 

company that is wound up subject to the supervision of the Court, 
may exercise the power conferred by S. 180, supra, upon a voluntary 
liquidator and may, without the sanction of the Court, enter into 
compromise with the creditors of a company. Anylo-Bomans Water 
Co., Wright's case, 5 Ch. 437. Q 

(b) Though 8. 180 supra, in terms applies to voluntary winding up only, still, 

it would seem that under the present section a liquidator under 
supervision could also exercise the powers. (Ibid.) R 

N.B. — (i) The provisions of Ss. 202 and 203 are only cumulative and do not 
restrict the right of the liquidator to enter into any compromise 
which in a purely voluntary winding up might have been entered 
into with the sanction of a general meeting. (Ibid.) S 

(ii) In important matters the liquidators should apply to the Court for 
sanction. Emden’s Winding up of Companies, 8fih Ed., p, 313. T 

(3) Settling list of contributories and making calls. 

After a supervision order, liquidators may settle the list of contributories and 
make calls as in a voluntary winding up, or if they think it desirable, 
they may apply to the Court to settle the list and to make the calls. 
Emdeii’s Winding up of Companies, 8th Ed., p. 314. U 

N.B. — A person whose name has been placed on the list of contributories may 
apply to the Court to have his name taken off the list or to put some 
other contributory on it. Emden’s Winding up of Companies, 8th 
.. Ed., p, 314, ¥ 
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I —“The liquidator appointed — altogether voluntarily ^’—(Concluded). 

(1) Gomproinise by directors after supervision order, with liquidator’s sanction— 
Yalidity of. 

After a supervision order directors cannot compromise with a contributory so 
as to release him from liability. The liquidators cannot rocognizio 
such release and validate it without first obtaining the sanction of the 
Court, Javies v. May, L.R. 6 H.L. 328. W 

(5) Rectification of register. 

It is doubtful whether in a winding up under supervision, the liquidators have 
power .to rectify the register without the sanction of the Court. 
Oilbert’s case, 5 Ch. 559. , X 

(6) Distribution of assets after supervision order. 

When a supervision order has been made, the provisions applicable to the dis- 
tribution of .assets are those contained in S. 177 and not those of 
S. 147, for, a voluntary winding up with a supervision order has, in all 
respects, the same operation as if it had been originally a compulsory 
order, and in the distribution, secured creditors have priority over 
unsecured creditors. 55 P.R. 1907. Y 

2, — “Save — altogether by the Court.” 

(1) Stay of actions. 

Like a compulsory order, a supervision order operated as an automatic stay of 
all proceedings against the Company, and after such order, no action 
or proceeding shall be commenced or continued except by leave of the 
Court. See S. 136, supra. Z 

(2) Proof of debts— Payment of dividends. 

(a) “Dividends can be paid by the liquidators as in a voluntary winding up, or 

after adjudication by the Court ; applications can be made for liberty 
to declare the dividends as in a winding up by the Court.” Emdon’s 
Winding up of Companies, 8th Ed., pp. 313, 314. A 

(b) A person who seeks to prove for a debt must allege and prove that he is a 

creditor at the date of his proof for the amount he seeks to recover. 
He cannot prove for more than what is actually duo to him at the 
time of proof. The date of the commencement of winding up is im- 
material. Oriental Oonimcrcial Bank, Exp. Maxoxidolf, a liq. 582.E 

(c) Thus, a person who holds acceptances of the company can, if he has receiv- 

ed anything from other parties, prove only for the balance, and this 
is so even where the part payment was made after the commencemetjt 
of the winding up. {Ibid.) C 

(3) Court's power to sanction arrangement without special resolution under S. 204. 

Whore the winding up is subject to supervision, the Court can, without any 
special resolution, sanction an arrangement, which, in the case of a 

purely voluntary winding up, could be made only by a special 

resolution under S. 201 m/m, C«?M6j-ian ilfwwig Co., 48 L.T. 114. D 

(d) Termination of winding up under supervision. 

(ft) As a general rule a winding up under supervision should bo terminated in 
the same manner as a purely voluntary winding up, i.e., under Ss 
18Gandl87. 6 B. 640. j; 

. , (6) Though the Court has power under this section to make an order dissolving 
^ company in the work of winding up subject to supervision, such 


is. 196 & 196] let ¥I ot 1882 (the INDIAN companies act). 


441 


2.—” Save. altogether by the Court*’ — [Cmcluied), 

cases must be exceptional and can only occur when the Court has 
deemed it proper to carry on tbe winding up under supervision in a 
manner such as closely to approximate to a winding up by the Court, 
The ordinary rule is, the other way : generally a winding up under 
supervision is not conducted under so intimate a control of the Court 
as to put the Court in a position to judge of the correctness of the 
liquidator’s action and the completeness of the winding up. In the 
absence of special grounds the Court will not interfere, 6 B. 640 
(644). F 

196. Where an order has been made for the winding-up of a 
Appointment in Company subject to the supervision of the Court, 
certain cases^_^of and such Order is afterwards superseded by an 
tors to office of offi- order directing the Company to be wound up 
ciai liquidators, coiiipulsorily 1, the Court may, in such last-men- 
tioned order or in any subsequent order, appoint the voluntary 
liquidators or any of them, either provisionally or permanently, and 
either with or without the addition of any other person, to be official 
liquidators. 

(Notes). 

General. 

Corresponding English Law. 

This section correspoiids to S. 204 of the English Companies (Consolidation) 
Act of 1908. But that section applies only where the wiuding-up is 
in Scotland or Ireland. G 


t.~“ Scab order is afterwards compulsorily.’ * 

(1) Compulsory order superseding supervision order, when will be made. 

(a) An existing winding-up under supervision is no bar to the obtaining of a com- 
pulsory order, for, if the Court is satisfied that the winding-up cannot 
be continued with due regard to the interests of the Gredifcor.s or eontri- 
butocies, an order for a compulsory winding-up may be made on the 
petition of any creditor or contributory or probably by the company 
itself acting by its voluntary liquidator. See Halsbury’s Laws of 
England, Vol. V, p. 417. Also Be London and Mediterranean JBanic. 
(1866) 15 L.T. 158. H 

{b) But in order that a supervision order may be superseded by a compulsory 
order the circumstances must be veroy special. Orrell Colliery Co., 
(1879) W.N. 106. I 

(c) It is not a sufficient reason that there are charges of misconduct against the 
liquidators, London atid Mediterra7iean Bank, 15 L.T, 15’d. 3 

2) Compulsory order in supersession of supervision order, how made. 

A compulsory order superseding a supervision order may bo made not by way 
of appeal but upon a petition for a compulsory order presented subse- 
quent to the supervision order. ioJMiojt nrirl ilfedifermjwaw Bank, 
(1866) W.N. 317 = 15 L.T. 153 = 15 W.R. 33, cited in Buckley, 9th 
Ed., p. 452. K 

N.B. — As to the commeucemeut of wiuding-up when a voluntary winding-up, 
or a windiug-up under supervision, is superseded by a compulsory 
grder, see notes to S. 191, sup'a. 
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Siipplejnental Provisions. 

197. Where any Company is being wound up by the Court or 

‘t' .iter subject to the supervision of the Court, all dis- 
commencement^ S positions of the property of the Company i, and 
winding-up avoided, transfer of shares^ or alteration in the status 

of the members 3 of the Coinpany, made between the commence- 
ment of the winding-up and the order for winding-up shall, unless 
the Court otherwise orders, be void. 

(Notes). 

General. 

(1) Corresponding English Law. 

This aeofcion corresponds to S. 205 ('2) of the English Companies (Consolida- 
tion) Act of 1903, But that section applies to all dispositions, 
transfers and alterations of status made at any time after the 
commencement of the winding-up whether before or after the winding- 
up order is made. The Indian Act, on the other hand, following 
S. 153 of the English Companies Act of 1862, affects only transactions 
between the commencement of the winding-up and the date of the 
order. It does not affect transactions subsequent to the winding-up 
order. 

The English Act contains the words “ including things in action” after the 
words, ” dispositions of the property,” and before the words ” of the 
company.” K-1 

(2) Meaning and effect of the section. 

Where a petition is presented and an order is subsequently’ made upon it, all 
dispositions of property, transfers of shares, and alterations in the 
status of members between the date of the petition and the date of 
the order are rendered void. The words of this section are wide 
enough to prevent an improper dissipation of the property. But the 
Court has under the last words a discretion to uphold all proper 
transactions. Without such a discretion a petition, whether well 
founded or not, might paralize the trade of the company and work 
its ruin. In the case of a voluntary winding up no such consider- 
ations arise as the winding-up originates in the voluntary action of the 
share-holders. Buckley, 9th Ed,, pp. 453, 454. L 

(3) Sanction of Court, when to be given. 

It is not necessary that the sanction of the Court should be given at the time 
of the transaction. It may be given subsequently. Gibbs and West’s 
case, 10 Eq. 312, 324, M 

I. — “All dispositions .. ..of the Company. ’ ’ 

( 1 ) What dispositions will be upheld by Court- 

(a) In the exercise of the discretion. given by this section the Court will uphold 

transactions bona fide entered into in the ordinary course of trade and 
completed before the winding-up order. Wiltsliira Iron Co., E.V. 
Pearson, 3 Oh. 443. U 

(b) Thus, a charge upon calls bona fide given by the directors to a banker 

between the commencement of winding-up and the order has been 
sanctioned and confirmed. <?i66s and West’s case, (1870) 10 Eq. 312.0 
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L—“ All dispositions.... of the Company ” — {Coniimied). 

{c) Similarly, where affeer the presentation of a petition of which the Company 
was aware, a person in ignorance of the petition entered into a con- 
tract with the company for the purchase of iron, and before the wii'*d- 
ing-up order he paid the purchase money and obtained delivery of the 
iron, the transaction was confirmed by the Court. Wiltshire Iron Co., 
Fj.P. Pearson, S Ch. MZ. P 

(d) Again a creditor who received payment in ignorance of the presentation of 
the petition, the morning after the advertisement of the petition in 
the gazette, was allowed to retain the money paid. National Banh's 
case, (Eur. Arb.) L.T. 92, Q 

N.B. — In this case the payment was made under circumstances in which 
notice of the commencement of the winding-up could not be imputed 
to the creditor. 

{e) But the Court will not validate the payment of a debt to a creditor who has 
or must have notice of the commencement of the winding-up, though 
the debt is a bona fide one. Civil Service Stores, 57 L.J. Oh. 119, 
See, also, Brown and Tyden‘’s case, (Eur, Arb.) L.T. 16.3 = 18 Sol. J, 
781, ’ R 

N.B. — “ To do so would be against a cardinal principle of the Act, vis., pari 
passu distribution.” Buckley, 9th Ed., p. 455, S 

(/) A creditor presented a petition ; the company paid him a part of the debt 
and promised to pay the balance on a future day ; the petition was ad- 
journed. The cnrdpany having failed to pay the balance on the day 
fixed, the creditor proceeded with bis pecition and an order was made 
on his petition and another petition. The creditor was compelled to 
repay the money already paid to him. Liverpool Civil Service Asso- 
ciation, E.P. Greenwood, 9 Ch. 511. T 

N.B,— If the creditor has received payment and dismissed his petition, it 
would have been a different matter : for, the date of commencement 
of the winding-up would have been altered. See Buckley, 9th Ed., 
p. 456 see, also, E.P. Boiic/icrd, 12 Gh Div. 26. U 

(2) Liability of directors who make improper payments. 

Directors who make payments out of the company’s assets after the present- 
ation of the petition do so at their own risk, and are personally liable 
to the company for the moneys paid away if the payments are 
improper, Neath Harbour Smelting and Rolling Works, {IB87), bG 
L.T. 727 = (1887) W.N. 87, 121-, Civil Service Stores, 57 L.,T. (Ch.) 
119. ¥ 

(3) Transactions not completed before order, not within the section. 

(«) If a transaction is not completed before the date of the winding-up order 
and rests only in contract, the section does not apply, and the Court 
has no discretion to order it to be performed. Wiltshire Iron Co., 
E.P. Pearso7i, BGh, iid. W 

(b) Thus, if a purchaser under a contract of sale does not acquire title to the 

proijerty before the date of the winding-up order, he can only prove 
iot dsimagea. (Ibid.). Qeo, also, Oriental Bank Corp. Exp, Guillemin, 

28 Ch, D. 634. X 

(c) Where between the date of petition and the date of the order, a contract 

was bona fide entered into with a distant foreign branch of the 
company by persons who had no notice of the winding-up petition, it 
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L~*‘ All dispositions.... of the Company ” —{Gonchided). 

was held that the contract was not invalid but that the creditors 
could only prove for damages. (Ibid.) Y 

(4) Payment of debt to company. 

(a) The section applies only to dispositions by the company of its property, 

and does not forbid payments to the company or a transfer of shares 

to it. Mersey Steel, etc., Co, v. Nayler Benzon and Co., 9 A.C. 434; 
Contract Corp., 3 Ch. 105, Z 

(b) Thus, after the presentation of a petition and before a winding-up order is 

made, a debtor may pay his debt to the company and get a valid 
discharge for it. Mersey Steel Co. v. Nayler Benzon and Co., ^ k.G. 

. ■ 434., . , A „ 

(5) Acceptance of bill of exchange not within the section. 

The acceptance of a bill of exchange by a director is not a disposition of the 
property within the meaning of this se(;;tion. Bolognesis' case, 5 Oh. 
567. B 

(6) Registration of transfer, not a disposition of property. 

Where a company took in a transfer of shares in another company and 
applied for the registration of the transfer, and between the date of 
transfer and the date of registration a petition for winding-up the 
transferee-'company was made, and a winding-up order was subse- 
quently made on the petition, the registration wss held not affected 
as not being a disposition of the property within the meaning of the 
section, Barned’s Banking Co., E.P. Contract Corporation, 3 Ch. 
105, eifed in Buckley, 9th Ed,, p. 456. C 

(7) Disclaimer by trustee in bankruptcy. 

Notwithstanding this section it seems that a trustee in bankruptcy can dis- 
claim after winding-up. West of England Bank, E.P. Bzidden, 12 
Oh. D. 288, cifed in Buckley, 9bh Ed., p. 466. D 

2.—*' Bvery transfer of shares,’* 

(1) Transfer of shares— When will be sanctioned by Court, 

The court may, in the exercise of its discretion, confirm bona fide transfers of 
shares made in ignorance of the petition and completed before the 
winding-up order. But it will not enforce an incomplete contract lor 
purcharsQ of shares. J5mwer.son’s case, 2 Eq. 231 ; Al.P. T47aif/cms, 14 
L.T. 696 = 14 W.R. 817. E 

(2) Transfer after commencement of winding-up— How far void. 

By this section transfers of shares made after the presentation of petition are 
void only so far as regards any effect to be given them by or against 
the company. But as between the transferor and the transferee the 
validity of the transfer is not affected by the Act. Budge v. Bowman, 
L.E. 3 Q.B, 689; Onward Building Society, (1891) 2 Q.B. 463; 
Chapman V, Shepherd, 2 0, P. 228. p 

N.B. — But the transferee cannot get himself registered as owner without 
the sanction of the Court, the power of rectification of the registration 
being discretionary; the court will not give sanction for registering 
the transferee as owner unless for strong reasons and for the benefit of 
the company and those interested in its assets. Onward Buildmg 
Society, {1891) 2 Q.B. 463, 485; Discoverer' Finance Corpnrntimi, 
Lmdlar’s case, (1910) 1 Oh. 312. 



445 


S. 197] Act ¥I of 1882 (the ihdiah companies act). 

2.— *‘ Bvery trsnster of sbares’*~-(Concluded). 

(3) Gomfepacts fop transfer of shares not completed before order, Yalidity of. 

(а) A contract for the purchase of shares entered into but not completed before 

the commencement of winding-up is not rendered void by the present- 
ation of the petition. 

As between the parties it is valid though the court cannot enforce it. Chapman 
V. Sheplmrd-, Whitehead v. Bod, L.K. 2 C.P. 228. H 

(б) So also is a contract entered into after the presentation of the petition but 

not completed before the order. Budge v. Bowman, Jj.B. 3 Q.B. 

689. I 

(I) Transfer of debentures. 

The section prevents transfer of shares but does not render void a transfer of 
debentures after the presentation of the petition, Gog and Co., (1900) 

2 Ch. 149, 155. ’ ' J 

3. — “Alteration in the status — of the members.’* 

(1) Arrangement involYing alteration of status. 

If, after a petition presented a share-holder advances money to the company 
on the arrangement that the payment is to be treated as a loan if the 
company is able to continue its business, but if the company were 
wound up it should be taken as paid on the shares, the arrange- 
ment is invalid, as it involves an alteration in the status of the 
member. The person would not be allowed to treat the sum as the 
amount paid on his shares. Oriental Commercial Bank, Barges' 
case, £ Eq. 420. See, also, London Suburban Bank, Wahnosley's case, 

15 Eq. 274. K 

(2) Transfer of shares to an infant, invalid. 

(a) A transfer of shares to an infant is invalid, for, an infant is incapable of 
entering into a contract. See S. 11, Indian Contract Act (IX of 
1872). See, also, 7 O.W.N. 441 = 30 G. 539=30 LA. 114 (P.C.); 26 A. 

342 ; 28 B, 181. L 

{b) Though under the English law, a contract with an infant is not void, but 
only voidable at the option of the infant, still if an infant transferee 
has not attained majority at the commencement of the winding-up, 
his status as an infant at that date cannot he changed, and the fact 
that the infant has attained majority and expresses a wish to retain 
the shares, would not relieve the transferor of his liability to bo 
placed on the list of contributories. See OasfcZZo’s case, 8 Eq. 504; 

case, 5 Ch. 293. M 

(3) Megistration after presentation of petition — ^Effect of. 

The registration of a company after the presentation of a petition to wind it 
up, though before an order is made, is a nullity and the company 
cannot be wound up as a registered company. Hercidcs Imurance 

Go., 11 Eq. 321. ^ 

N.B.— For transactions amounting to fraudulent preference,' see S. 213 and 
notes thereto,: 

S7 : . ■■ ■- 

■ ■ .4fi 
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198. Where any Company is being wound up, all books, 
Books of Company accounts and documents of the Company and of 
to bo evidence. liquidators shall, as between the contributories 

of the Company, be evidence of the truth of all matters 

purporting to be therein recorded. 


(Notes). 

General. 

(1) Corresponding English law. 

This section corresponds to S. 220 of the English Companies (Consolidation) 
Act of 1908, except that, instead of the words ‘ books, accounts and 
documents’, the English Act contains the words ‘ books and papers.’ 
These words include accounts, deeds, writings and documents. See 
S. 285 of the Consolidation Act. 0 


(2) Application of the section. 

The section applies whether the winding-up is compulsory, voluntary, or 
under supervision. (1898), 1 Q,B. 754. 0-1 

(8) Evidentiary value of company’s books. 

(a) Under this section the company’s books are in-ima facie evidence of the 
correctness of the statements therein contained and a claim against 
the company may be established by entries contained in the minute 
book. See Teignmontli and General Mutual Shipping Association, 
Martin's claim, (1872) L.R. 14 Eq. 148. P 

(i) The books of the company are however, only p'ima facie evidence of the 
truth of the matters therein recorded and a contributory is not 
precluded from showing that the books are not correct. Barangah 
Oil Co., ArnoVs case, 36 Oh. D. 702, 712 ; Great Northern Salt and 
Chemical Worhs, Ex parte Kennedy, (1890) 44 Oh. D. 472. Q 

(c) But the onus of proving the incorrectness lies upon the contributory. 

(Ibid.) 

(d) By S. 60, supra, the register of members is prima facie evidence of any 

matters directed or authorized by this Act to be therein inserted. R 

(4) Documents relating to company’s business— Liquidator’s right to possession. 

As against a company’s mortgagee, the liquidator is entitled to the custody of 
such books and documents of the company as relate to its manage- 
ment and business and are not necessary to support the mortgagee’s 
title. Engel V, South Metropolitan Brewing Co., (IBd’ii) I Gh.Ai^. S 

199, Where any Company has been wound tip under this Act 
, _ ^ , and is about to be dissolved i , the books, accounts, 

Disposal ot books, r- , -r*. 

accounts, and docu- and documents 01 the Uompany and of the liquid- 
ments of Copipany. disposed of in the following way, 

that is to say, where the Company has been wound up by, or 
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subject to the supervision of, the Court, in such way as the Court 
directs, and, where the Company has been wound up voluntarily, 
in such way as the Company by an extraordinary resolution 
directs 2. 

But, after the lapse of five years from the date of such dissolu- 
tion, no responsibility shall rest on the Company or the liquidators, 
or any one to whom the custody of such books, accounts and docu- 
ments has been committed, by reason that the same or any of them 
cannot be made forthcoming to any party or parties claiming to be 

interested therein 3. 

(Notes), 

General. 

Corresponding English Law. 

This seotion corresponds to S. 222 of the English Companies (Consolidation) 
Act of 1908, except that instead of the words “ books, accounts, and 
documents” the English Act uses the words “ books and papers,” 

“ Where any company.. . .dissolved," 

Dissolution of company. 

(a) As to when a company is deemed to be dissolved, see Ss. 159 and 187, 

supra. 

(b) In the case of a winding-up under supervision though the court has jurisdic- 

tion to make an order of dissolution as in the case of a company compul- 
sorily wound up, it would not, in the absence of special circumstances, 
make such, order. A winding-up under supervision should generally 
terminate in the same manner as a purely voluntary winding-up 
under Ss. 18fi and 187, siip-a. See 6 B. 640. T 

2.—“ In such way — extraordinary resolution directs.*’ 
Extraordinary resolution— Definition, 

A resolution shall be an extraordinary resolution when it has been passed 
by a majority of not less than three fourths of such members 
entitled to vote as are present in person or by proxy (where proxies 
are allowed) at any general meeting of which notice specifying the 
intention to propose the resolution as an extraordinary resolution has 
been duly given. See Ss. 173, 77, U 

N.B. —The requirement of an extraordinary resolution involves this — that, under 
Ss. 173 and 77 the meeting must have been duly convened in the 
manner prescribed by the articles. SeeEmden’sWindingupofCom- 
panie.s, 8th Ed., p. 288. Y 
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3.— “But, after the lapse — interested therein.” 

Documents in custody of liquidatop, production of. 

If after dissolution the hooks of the coinp.any have not been disposed of under 
this section, a liquidator may in an action to which he is party, be 
required to produce such of the documents as are in his custody. 
Loiidon and Y<yrkshire Bankw Cooper, 15 Q.B.D. iTS. W 

200. Where an order has been made for winding up a Com- 
pany by the Court, or subject to the supervision 
of the Court the Court may make such order 
for the inspection by the creditors and contributories of the Com- 
pany of its books and papers as the Court thinks just 2, and any 
books and papers in the possession of the Company may be inspected 
by creditors or contributories in conformity with the order of the 
Court, but not further or otherwise. 

(Notes). 

General. 

Corresponding English Law. 

This section corresponds iio S. 221 of the English Companies (Consolidation) 
Act of 190S. 

J. — “Where an order . . . .supervision of the court.” 

(1) Right of inspection under Ss. 55 and 68 cease on winding-up. 

(ft) The rights given to members, creditors and others by Ss. 55 and 68 to 
inspect the company’s register of members and the register of mort- 
gages come to an end after order has been made for winding-up by or 
subject to supervision. After a winding-up order a creditor or 

contributory can inspect the books and papers of the company only 
in conformity with the order of the Court under this section. York- 
shire Fibre Co., (1870) L.R. 9 Eq. 650 ; Ke^it Coalfields Syndicate, 
(1898) 1 Q.B. 754 ; Birmingham Banking Co., E. P. Brinsley, 
(1866) 36 L.J^ (Gli.) 150 ; Somcnsef v. Land Securities Co., (1897) 
W.N. 29, X 

N.B. — The books of the company referred to in this section include “ the 
register of mortgages” referred to in S. 68, supra, Sojnei’setv. Land 
Securities Co., (mi) W.'N. ‘29. Y 

(b) The provisions of S, 55, as to the inspection of register of members do not 
apply evento a company involuntary liquidation. Kent Coal Fields, 
(1898) IQ.B., 754,.. Z 

. (2) Articles of association allowing or disallowing right of inspection, effect of, 
oa winding up. 

(ft) Unless the winding-up is for reconstruction , a clause in the articles of 
association giving or excluding a right of inspection is inoperative in 
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“ Where an order — supervision of the CourV* —{Continued). 

the winding-up, and the Court may disallow inspection though the 
articles give a right to inspection or the court may allow inspection 
though the .articles contain a secrecy clause. Torkfthire Fibre Co., 
9Eq. 050; Birmingham Bnnldng Co., Exp. Brinsley, Jj.S . Ch. 
150 ; Metropolitan and Provincial Bank, Ex. P. Davis, 16 W.R. 068 ; 
GlaviorgansJiire Banking Cg., Morgan'. H ca.se, 28 Ch, D, 60,0. . A 

{h) If the winding-up is for the purpose of reconstruction, a secrecy clause in 
the articles will be regarded, and the court may in its discretion 
refuse mspeobion. Glamorganshbv Ba7iJcmg Co., Morgaji's ea.se, Gh, 
D. (Mi \ Metropolitan and Proi-incial Bank, E.P. Davis, (1868) 10 
W.R, 068. B 

2:—*‘ The Court may make .... thinks Just. ’ ’ 

(1) Order for inspection, when will be made. 

(a) An order for inspection will be made only on good cause shown. Before 

making the order the court must be satissfied from the circumstan- 
ces that the inspection is required for a proper purpose. Joint Stock 
Discount Co., Ex. P. Buchanan, (1866) 15 W.R. 99 ; Imperial Land 
Co. ofMerseilles, (1882) W.N. 173, Gooch’s case, 7 Ch. 207. C 

(b) Where the business of one company was transferred to another company 

without any provision being made for the liquidation of the amalga- 
mated company, and both the companies were subsequently wound 
up by different branches of the court, an order was made upon the 
application of the liquidator of the amalgamated company allowing 
him to inspect the books of his company against the company to which 
the business was transferred. National Financial Co., 15 W.R. 499.D 

(c) An order for inspection will however be made without any special reasons 

being assigned for it, where the debts are large and the company’s 
^ accounts and transactions are complicated, and an accountant may be 

allowed to attend. E.P. Buchanan, 15 W.R. 99 = 15 L.T. 261; 
Imperial Land Co. of Merseilles, (1882), W.N. 173. E 

(d) But, inspection will always be refused if the applicant requires it not for 

the purpose of winding-up or foe the benefit of those interested in the 
winding-up, but to enable individual share-holders to establish claims 
for their personal benefit against the directors or promoters. North 
Brazilian Sugar Factories, 37 Ch. D. 83 ; Morgan’s case, (1884) 28 
Oh. D. 620 ; Be Metropolitan and Provincial Bank, Ex. P. Davis, 
(1868) 16 W.R. 668. F 

(2) Right to take copies. 

(a) Unless the Court otherwise directs a right of inspection given by an order 
under tihis section includes also a right to take copies. Arauco Co., 
(1899) W.N. 134. Bee, also,. AWson v. A</e?jcjy, (1897) 

1 Oh. 130 ; Mutter V. Easter-n and Midland By. Co., 38 C.D. 92. 

N.B.-— But as S. 55, supra expressly provides for copies being furnished by the 
company, the right of inspection under that section does not include 
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2.— “ The Court may make thinks just ’’—{Continued). 

a right to take copies. Be Balaghat Gold Minincj Co., (1901) 2 K.B. 
665, oveiTuling Board v. African Consolidated Co., (1898) 1 Ch. 596. 

{b) Under an order to inspect and take copies the applicant can take copies 
himself. He is not required to call upon the liquidator to furnish 
him with copies and pay a fee for the same. Araucn, (1899) W ,N. 134. H 

(3) Ordei? must relate to books in company’s possession. 

An order under this section can be made only with reference to books and 
papers in the possession of the company, and the section does not 
empower the court to decide any question of right against their 
parties who possess the books and claim a right of possession. North 
Brazilian Stigar Factories, (1687) 37 Ch. D. 83. I 

(4) Liquidator’s duty to assist inspection. 

It is the duty of the liquidator to give the person who has obtained an order 
for inspection of books and papers, not only access to them, but every 
assistance and facility in finding out which are the relevant books and 
papers required. Per James, L.J. in Gooch's case, 7 Ch. 207. J 

N.B. — But the liquidator is not obliged at the instance of every person 
interested in every question arising, to make that fresh and careful 
investigation which would be necessary to enable him to make the 
ordinary affidavit which is required from a party called on to make 
discovery. (Ibid.) » K 

(5) Inspection by one of several liquidators. 

One of several liquidators is entitled at his own expense, to inspect the 
company’s books and p.apers, by an accountant or other duly 
authorized person. Gold Overt Syndicate, (IQOi) \Y.'N. 18. L 

(6) Inspection pending petition. 

(a) Pending petition, the petitioner has only his ordinary rights as share- 

holder, creditor or litigant, to imspect the register of members, the 
register of mortgages and other documents. Credit Co., 11 Ch. D. 
256. M 

(b) The inspection may also be made by the petitioner’s solicitor or agent, 

(Ibid). See, also, Beavenv. Webb, (1901) 2 Ch. 59, 75. N 

(c) Pending petition, the court may order the production of the Company’s 

books for the purpose of cross-examining an officer of the company 
who has made an affidavit in opposition to the petition. Emma 
Silver Mining Co., 10 Ch. 194: Lisbon Steam Tramways Co,, (1875) 
W.N. 54; lUes^Dem« Consols, 27 Ob. Div. 106. 0 

(d) But the court will take care not to assist a person who merely files a 

fishing petition, and then applies to the court for inspection to see 
what case he can make, (ibid.) P 
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200-1. (1) In the distribution of the assets of any Company 

, bein^ wound up tinder this Act, there shall he paid 

Priority of debts. . .... ,, ^ . 

m priority to all other debts — 

{a) all revenue, taxes, cesses, and rates, whether payable to 
Her Majesty or to a local authority i , due from the Com- 
pany at the date of the commencement of the winding- 
up, and having become due and payable within the 
twelve months next before that date; 

(6) all wages or salary of any clerk or servant 2 in respect of 
services rendered to the Company within the two 
months next before the commencement of the winding- 
up, not exceeding one thousand rupees for each clerk 
or servant ; and 

all wages of any labourer or workman, not exceeding five 
hundred rupees for each, whether payable for time 
or piece-work, in respect of services rendered to the 
Company within the two months next before the 
commencement of the winding-up. 

(2) The foregoing debts shall rank equally among themselves, 
and shall be paid in full, unless the assets of the Company are in- 
sufficient to meet them, in which case they shall abate in equal 
proportions among themselves. 

(3) Subject to the retention of such sums as may be necessary 
for the cost of administration or otherwise, the liquidator or official 
liquidator shall discharge the foregoing debts forthwith, so far as 
the assets of the Company are and will be sufficient to meet them, 
as and wffien the assets come into the hands of the liquidator or 
official liquidator. 

(Notes). 

General. 

(!) Corresponding English Law. 

This section corresponds to 8. 209 of the English Oonapanies (Consohdabion) 
Act of 1908. That section reproduces the law as to preferential 
payments in winding-up as contained in the Preferential Payments 
in Bankruptcy Act, 1888, the preferential payments in Bankruptcy 
(Ireland) Act 1889, the Preferential Payment Bankruptcy Amendment 
Act 1897, the Workman’s Compensation Act (1906), S. 5, and the 
Companies Act 1907. 

S. 209 of the English Act runs thus 

(1) In a wiuding-up there shall be paid in priority to all other debts — 

(fl) All parochial or other local rates duo from the company at the date here- 
inafter mentioned, and having become due and payable within twelve 
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months next before that date, and all assessed taxes, land tax, 
property or income-tax assessed on the company up to the fifth day 
of April next before that date, and not exceeding in the whole one 
year’s assessment ; 

(6) ail wages or salary of any clerk or servant in respect of services rendered 
to the company during four months before the said date, not exceed- 
ing fifty pounds ; and 

(c) all wages of any workman or labourer not exceeding twenty five pounds, 

whether payable for time or for piece work, in respect of services 
rendered to the company during two months before the said date : 
Provided that where any labourer in husbandry has entered into a 
contract for the payment of a portion of his wages in a lump sum at 
the end of the year of hiring, he shall have priority in respect of the 
whole of such sum, or a part thereof, as the Court may decide to be 
due under the contract, proportionate to the time of service up to the 
said date ; and. 

[d) unless the Company is being wound up voluntarily merely for the purposes 

of reconstruction or of amalgamation with another company, all 
amounts (not exceeding in any individual case one-hundred pounds) 
due in respect of compensation under the Workman’s Compensation 
Act, 1906, the liability wherefor accrued before the said date, subject 
nevertheless to the provisions of section five of that Act. 

(2) The foregoing debts shall— 

(tt) Rank equally among themselves and be paid in full, unless the assets are 
insufficient to meet them, in which case they shall abate in equal 
proportions ; and 

(6) In the case of a company registered in England or Ireland, so far as the 
assets of the Company available for payments of general creditors 
are insufficient to meet them, have priority over the claims of 
holders of debentures under any floating charge created by the 
company, and be paid accordingly out of any property comprised in 
or subject to that charge. 

(3) Subject to the retention of such sums as may be necessary for the costs 

and expenses of the winding-up, the foregoing debts shall be discharged 
forthwith so far as the assets are sufficient to meet them. 

(4) In the event of a landlord or other person distraining or having distrained 

on any goods or effects of the company within three months next 
before the date of a winding-up order, the debts to which priority is 
given by this section shall be a first charge on the goods or effects so 
distrained on, or the proceeds of the sale thereof : 

Provided that in respect of any money paid under any such charge the land- 
lord or other person shall have the same rights of priority as the 
person to whom the payment is made. 

(5) The date hereinbefore in this section referred to is — 

[а) in the case of a company ordered to he wound up compulsorily which had 

not previously commenced to be woundup voluntarily the date of 
the winding-up order ; and 

(б) in any other case, the date of the oommenoement of the winding-up. Q 
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Qen&ral—{Continmd), 

(2) Preferential payments when there is no winding-up— English Law. 

(a) Under the Plnglish law where there is no winding-up the debts mentioned 
in S. 209 of the Consolidation Act have priority if the Company is 
registered in Scotland or Ireland and either a receiver is appointed 
on behalf of the debenture-holders or possession is taken by or on 
behalf of them. 

{b) In such case the debts entitled to preferential payments shall be paid forth- 
with out of the assets coming into the hands of the receiver or other 
person taking possession as aforesaid in priority to any claim for 
principal or interest in respect of the debentures. 

(c) In such case the period of time referred to in S. 209 shall be reckoned from 
the date of the appointment of the receiver or of possession being 
taken as the case may be. 

{d} Any payments thus made shall be recouped as far as may be out of the 
assets of the Company available for payment of general creditors. 
See S. 107 of the English Companies (Consolidation) Act. R 

N.B. — As to preferential payments in Companies within the stannaries under 
the English Act, see section 210 of the Companies (Consolidation) Act 
of 1903. 

(3) Priority of Grown debts. 

(a) In the absence of any express statutory provision, the Grown is entitled by 
virtue of its prerogative to priority to all other creditors. The Crown 
is not bound by a statute unless specially mentioned. See Oriental 
Bank Corporation (1885), 28 Ch. D. 643. S 

(&) It is a principle recognized by the laws of many countries that claims of 
■ the Crown or State are entitled to precedence, e. g., the Hindu, 
Roman and French Codes, the laws of Spain, the United States of 

. America, Scotland, and Ireland. 5 B.H.O. (O.O.J.) 28. T 

(c) The Crown was held entitled in respect of arrears of income-tax, to priority 

of payment over other creditors. Henley and Go., 9 Oh. D. 469=26 
W.R. 835 ; see, also, West London Commercial Bank, 36 Gh, D. 364,D 

(d) Also in respect of money deposited at a bank by the Home and Colonial 

Governments. Oriental Bank Corporation, 28 Oh. D. 643. Y 

(c) A judgment debt due to the Secretary of State in Council of India is en- 
titled to the same precedence as a debt due to the Crown, and the 
reason is that such debt is vested in the Grown, and when realized 
falls into the State Treasury. 5 B.H.C. (O.O.J.) 23. W 

N.B,— The nature of the cause of action under which the judgment-debt was 
recovered does not affect the right of the Crown or of the Secretary of 
State in Council for India to priority. {Ibid.) 

(4) Indebtedness to Crown. 

Any one who receives money of the Grown though from a third person becomes 
immediately a debtor to the Grown. West London Commercial 
38 Ch. U. 364. X-Y 

(5) Distress by Grown. 

In a competition between the Crown and a subject, a distress by the .^'ormer 
prevails over a prior distress put in force by the latter but left 
uncompleted by sale. 4.tt.~Qen. y. Leonard (1888), 38 Ch. D. 622. Z 
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(6) Rights of sujjety paying Gspown debts. 

A surety who has paid a Grown debt is entitled to the same x^riority as the 
Crown. Re Churehill {Lord) Manisty v. Churchill (1888), 39 Oh. D. 
174. ' A 

(7) Effect of the section. 

The section binds the Crown only with, reference to the taxes therein men- 
tioned. The result is that Crown debts not mentioned in the section 
have priority over all other unsecured debts including the preferred 
debts mentioned. These preferred debts again have priority over all 
other unsecured debts (not being Grown debts), bub as between them- 
selves, they rank equally. See Be Oriental Bank Corporation E. P. 
t/je Crow (1884), 28 Oh. D. 643. B 

(8) Priority under section does not affect secured debts. 

(а) The debts referred to in the section have no preference over secured debts. 

Richards v. Kidderminster Overseers (1896), 2 Oh. 212. C 

(б) But under the English law, in the case of a Company registered in England 

or Ireland, so far as the assets of the Company available for payment 
of general creditors are insufficient to meet them, the preferntial pay- 
ments referred to in S. 209 of the English Act have priority over the 
claims of holders of debentures under any floating charge created by the 
Company, and are to be paid accordingly out of any property com- 
prised in or subject to that charge. S. 209, 2 (&) of the Consolidation 
Act. . , . D 

(9) Distribution of assets after payment of debts. 

Subject to the payment of the claims of secured creditors and the preferential 
payments in this section, the assets are to be distributed among the 
other creditors pari passz^. See S. 177 (a), swpm. E 

N.B.-— Though S. 177 in terms, applies only to a voluntary winding-up, the 
principle of that section applies equally to all kinds of winding-up. 
See Webb v. Whiffin, L.R. 5 H. 428. P 

1 All revenue local authority.’* 

Local rates— Instances— -English Law. 

In England, Poor rates and District rates. Water rate and rent for water-meter, 
have been treated as Local rates, Mannesmann Tube Go,, 1901, 
2Ch. 93. © 

2.— “All wages or salary of any clerk or servant,” 

(1) Wages or salary paid by commission. 

The wages or salary may be fixed or may vary in amount and paid by way of 
commission. See Earle’s Nhip-bMiZdinp Co., 1901, W.N. 78 ; see, also, 
EeE:ieml906,W.N, 148 = 22 T.L.R. 664. H 

(2) Clerks or aeryants— Instances. 

Artists employed to sing by an Opera Company, a ship’s mate, a newspaper 
editor, a commercial traveller have been held to be clerks or servants. 
See Be Winter German Opera Limited, 23 T.L.R. 662 ; E® P. 
Homberg, 2 M.D and D. 842 ; Ex, P. Chipchase, 7 L.T. 290 ; Ex. P. 
Neale, Mout and Mao., 19^. 1 

N.B. — Secretary to a Company may be a clerk or servant. But if he does not 
give his whole time to the Company, and has his duties performed 
by a clerk appointed and paid by him, he is not a clerk or servant. 
Cairney v. Bank, (1906), 2K,B. 746. J 
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(3) Persons who are not servants— Instances. 

(а) A music master, and a drill serjeaat giving occasional lessons in a school 

are not clerks or servants. Be Heath, 15 Ex. P. 412. K 

(б) So also is a managing director of a company not a clerk or servant within 

the meaning of this clause, Hopkinson v. Neivspaper Propi'ietary 
. Syndicate Ltd., {1900) 2 Oh. 343. L 

(4) Wages or salary of clerks or servants before Act YI of 1887. 

(a) This section was inserted by Act VI of 1887. Before that Act came into 

force the claims of clerks or servants of a company in respect of 
unpaid wages or salary had in general no priority to other debts due 
by the Company. See 10 B. 211 ; 2 Ind. Jur. N. S. 17. M 

(b) But in the winding-up of a Steam Tug Company whose vessles were admit- 

ted to be in the habit of going to sea it was held that the captain and 
the crew were entitled to rank preferentially and to be paid their 
wages in full in priority to the claims of other creditors, though ser- 
vants of companies generally had no right to prove in preference to 
other creditors or to be paid in full in priority to them. 2 Ind. Jur. 
N.S. 17. H 

(c) Similarly, labourers employed under Bengal Acts III of 1868 and VI of 1865 

were held entitled to their wages in full against a Company which 
was being wound up, inasmuch as their wages were leviable out of 
land, and formed a primary charge upon it into whosesoever hand it 
might pass. 2 Ind. Jur. N. S. 180. 0 

N.B. — Even purchasers of the land from the Company were held entitled to 
set off against the purchase-money payments made by them to such 
labourers on account of wages due to them by the Company previous 
to the purchase. {Ibid.) P 


201. The liquidator may, with the sanction of the Court where 
^ , the Company is being wound up by the Court or 

General scheme of t . .f • - j n -j- u 

liquidation may be subject to the supervision 01 the Court, and with 

sanctioned. sanction of an extraordinary resolution of the 

Company where the Company is being wound up altogether volun- 
tarily pay any classes of creditors in full, or make such compro- 
mise or other arrangement as the liquidator may deem expedient 
with creditors or persons claiming to be creditors, or persons 
having or alleging themselves to have any claim, present or future, 
whereby the Company may he rendered liable 2. 


(Notes). 

General. 

(1) Corresponding English Law. 

This section and the next ooerespond to S. 214 of the English Companies 
(Consolidation) Act of 1908. Under the English Act in the case of 
winding up by the Court in England, the liquidator may act with the 
sanction of the Court or of the committee of inspection, and shall ex- 
ercise his powers under the section subject to the control of the Court, 
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and any ccaditor or contributory rnay apply to tho Court with respset 
to the exercise or proposed exercise of any of those powers. 

In other respects there is no difierence between the English and the Indian 
Acts. 0 

(2) Reijuisites of compromise under this section and the next. 

A compromise under this section or the next section requires the sanction of 
the Court if the winding up is compulsory or under supervision, and 
the sanction of an extraordinary resolution where the winding up is 
voluntary. The assent of a majority of creditors or contributories is 
not necessary, because a compromise under these sections does not 
bind any hut those who assent to it. Where the winding up is volun- 
tary, the Court may, if necessary, interfere on an application under 
S. 182. See Buckley, 9th Ed., p. 429. fi 

(3) Power of compromise when may be exercised. 

(a) A power to compromise rights presupposes some dispute about them or 
difficulties in enforcing them and involves the idea of give and take as 
between a debtor and creditor. The power cannot be exercised in the 
absence of any dispute or difficulty. See Mercantile Investment and 
General Trust Co. v. International Co., of Mexico (1891) (1893). 1 Oh. 
484 N. 0. A.; Mercantile Investment and General Trust Co. v. Biver 
Plate Trust Loan and Agency Co., (1894) 1 Oh. 578; Sneath v. Valley 
Gold Ltd., (1893), 1 Ch. 477, 494, 0. A. S 

(5) A valid compromise can be made where both parties bona fide believe that 
there is a question in dispute, though it may not be really doubtful. 
Lucy’s case (1853), 4 De. G. M. and G.356 0. A.; and see Mother Land 
Consolidated Gold Mines v. Hill, (1903) 19 T. L. R, 341; Parry v. 
Liverpool Malt Oo., (1900) 1 Q.B. 339, eifed m Halsbury’s Latos of 
England, Vol. V, p. 604. T 

(4) Compromise under the section not binding upon dissenting minority. 

This section does not empower the Court to sanction a general compromise so 
as to hind a dissentient minority. The compromise authorized by 
this section is one between the company and its creditors who choose 
to accept it. There is nothing in the section which enables one credi- 
tor to bind another creditor to accept a compromise. See in re 
Albert Life Assurance Co., 6 Ch. 381, 386. U 

N.B. — But, under S. 203, m/ra, a statutory majority of creditors can bind a 
minority to accept a compromise as between a company and its credi- 
tors, See Buckley, 9hh Ed., p. 492. See, also, m re Albert Life 
Assurance Co., 6 Gh. 381, Y 

(5) Compromise by going companies, 

Agoing company has, as an incident to its existence, the same power of 
compromising claims against it as an individual has. Norwich 
Provident Society, Baf/t’s case, 8 Gh. D. 334 ; Dixon v. Eva^is (1812), 

5 H.L. 606, 618. W 

(6) Liquidator’s power to compromise— Extent of - 

A Company acting by its official liquidator, with the sanction of the Court, 
has the same power of compromising with its creditors and its debtors 
(contributories) as an individual has. Per James, L.J. in re Albert 
Life Assurance Co., 6 Ch. 381, 886, X 
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(7) Court must be satisfied as to the propriety of compromise. 

In granting sanction to a compromise the Court is exercising a judicial discre- 
tion, and unless its previous knowledge of the winding up is sul'ficfent, 
will not sanction a compromise without having means of judging as 
to the propriety of the compromise. North Cumberland and Durham 
District Banking Co., E.P. Totty, 1 Dr, andS.M. 273 = 6 Jur. (N.S.). 
849 ; Oriental Bank Corp, (No. 2), 56 L.T. 868. Y 

(8) Sanction obtained by misrepresentation. 

The Court of the Judge in Chambers has jurisdiction to rescind a sanction for 
a compromise, given under a misrepresentation. Re Leeds Banking 
Co., P. C'Zarice (1866), 14 W.R. 856, Z 

(9) Compromise obtained by non-disclosure of material facts. 

(a) Likewise the Court may, in a winding up, refuse to treat as binding, a 

compromise assented to by the company under a non-disclosure of 
material facts. See Re Darjeeling Tea Co., 1866, W.N. 361. A 

(b) Thus, where a director had not disclosed his interest as vendor of a property 

bought by the company, and the company afterwards compromised 
the claim for the purchase money for a smaller amount, the Court 
refused in the winding up, to treat the compromise as binding, the 
validity of the contract not having been brought before the share- 
holders in compromising. Re central Darjeeling Tea Go-, 1866, W.N. 
361, cited in Manson's Law of Trading Companies, p. 825. B 

(10) Compromise against the will of liquidator. 

(a) The Court has no jurisdiction to compel a liquidator to consent to a 
compromise with a creditor or a contributory. The consent of both 
the Court and the liquidator is necessary for a compromise. Hankey's 
case, 26 L.T. 358 ; Pearson's case, 7 Oh. 309. C 

(h) But under the English Law, as by S. 214 (2) of the Consolidation Act, the 
power to compromise in a compulsory winding up in England is 
subject to the supervision of the Court ; it may be, the Court can 
order the liquidator to compromise. See Emden's Winding-up of 
Companies, 8th Ed., p. 237. D 

(11) Winding-up under supervision — Liquidator whether competent to compromise 
without Court’s sanction. 

(a) S. 195, supra, empowers a liquidator under supervision to exercise, subject 

to any restriction imposed by the Court, ail his powers without the 
sanction of the Court as if the company were being wound up altogether 
voluntarily. But it is not easy to say how far liquidators in a 
winding-up under supervision may, by virtue of that section, com- 
promise without the sanction of the Court. See Buckley, 9th Ed., 
p. 492. B 

(b) But in Wright's case (1870) 5 O.H. App. 470, 477, Gifiard, L.J., held that 

unless the Court had otherwise directed, the liquidator of a company 
that was being wound up subject to supervision might m.ake a 
compromise without obtaining the sanction of the Court. F 

(c) Emden says James v. May, L.R. 6 H.L. 328, does not conflict with 

Wright’s case, 5 Ch. 437 ; Lord Chelmsford’s dickim was that the 
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directors could not oompromise after winding-up under supervision 
without the sanction of the Court.” See Enidens Winding-up of 
Oompames, 8th Ed., p. 236. 43: 

H.B.— Whether or not he has power to make a compromise without the 
sanction, he may, for his own protection, apply for the sanction of the 
Court ; a liquidator of a company in voluntarily winding-up can make 
a like application under S. 182, supra. See Sinde Punjab and Coj'po- 
rflfion, 16L.T. 6b2 = (1867) W.N. 41. H 

(12) Compromise in voluntary winding op— -Court’s sanction, when necessary. 

If, in a voluntary winding-up, an application is made to the Court under S. 182, 
suprUt in respect of a claim, the Court has seism of the matter, and 
the liquidator cannot compromise without the sanction of the Court. 
LamaaQalGo.,E.P. Miller, . I 

(13) Compromise by voluntary liquidator without sanction of meeting — Validity of. 

A compromise with a creditor made by the liquidator of a company in voluntary 
winding up without the sanction of an extraordinary resolution is, 
unless proper steps are taken to set it aside, binding on the company, 
Cycle Mahers Co-operative Supply Co., in. J 

(14) Arrangement under section does not bind foreign creditors without jurisdic- 
tion. 

(а) The Act does not apply to Colonies or to foreign countries and a scheme 

under the Act cannot be setup as a defence to an action by a non- 
assenting creditor brought in a foreign or colonial Court on a debt ari- 
sing in the colony or foreign country. See New Zealand Loan Co. v. 
Morrison, (1898) A.O. 349 ; also Qibbs and Sons v, Sooieie Indtistrielle 
et Gommerciale des Metaux, (1890), 25 Q.B.D. 399 0. A. K 

(б) “ To render the scheme effectual it must be rendered binding according to 

the law of the foreign place in which the assets are.” Buckley, 9th 
Ed., p. 273. L 

(c) The difficulty can be met by obtaining the sanction of the foreign or 

colonial Court as well as of the Indian Court, M 

(d) In Dane v. Mortgage Insurance Corporation Ltd:, (1894) 1 Q.B. 54, 57, C. 

A, a scheme was sanctioned by the Colonial as well as the English 
Court in order to hind the company’s assets in both jurisdictions. N 

(15) Oompromise with a class. 

A compromise under this section may be sanctioned not only with individual 
creditors but also with creditors as a class notwithstanding differences 
of position among them. See Bank of Hindustan, China and Japan 
v. Eastern Financial Association, L.R. 2 P.O. 490 ; Commercial Bank 
Corporation of India And the East, 8 Eq. 241. 0 

( 16 ) Class of creditors— What constitutes. 

(a) It is very difficult to say what constitutes a class of creditors. 

The creditors composing different classes must have different interests. When 
you find a different state of facts existing among different creditors 
which may differently affect their minds and their judgment they must 
be divided into different classes. Per Lord Esher, M. R. Sovereign Life 
.-Iss, Co. v, Dodd, 1892, 2 Q.B. 580, cited mi Buckley, 9th Ed., p. 273. P 
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(6) “ Class ” must be confined to those persons whose rights are not so dissimlar 
as to make it impossible for them to consult together with a view to 
their common interest. Fer JBom^n, L.J. Scvereign Life Aas. Co. v. 
Dodd, (1892), 2 Q.B. 583. ' q 

(c) In an insurance company the holders of matured policies, and the holders of 

unmatured policies belong to different classes. Sovereign Life Assu- 
rance Co. V. Dodd, (1892), 2 Q.B. 573. R 

(d) Holders of debentures of the same series constitute a class, See Buckley, 

9th Ed., p. 273. S 

(e) Creditors who are also share-holders belong to the same class as creditors 

who are not share-holders. See J£adm.s Img'aiiora Co. W- N. (1881), 
172. T. 

{/) Where an arrangement under this Act has not the effect of binding foreign 
or colonial creditors, as regards assets not within the jurisdiction, they 
must be considered as forming a separate class. Sea Buckley, 9th 
Ed., p. 274. B 

ig) “ AS regards assets out of the jurisdiction it is not easy to see how the 
Court can deal with them unless it be by imposing upon them a 
principle of hotchpot. In many cases, however, this would be 
impossible.” Buckley, 9th Ed., p. 274. Y 

(h) If a company has borrowed largely from many people, it is not easy to say 

whether all the mortgagees form a class, and whether a statutory 
majority can vote away the security of the minority. See Buckley, 
9th Ed., pp. 273, 274. W 

(i) Similarly, if a company which has business in many towns keeps a banking 

account in each and gives every banker a security for over-draft by 
deposit of deeds, it is doubtful whether all the bankers form a class. 
Buckley, 9th Ed., p. 274. X 

(17) Rights against sureties for company’s debts need not be reserved. 

It is not necessary that a scheme should expressly reserve the rights of any 
creditors against sureties for debts of the company for such rights 
remain unaffected by the scheme. Lofidon Chartered Bank of Aus- 
tralia (1893), 3 Ch. 540, 546 ; Dane v. Mortgage Insurance Corpora- 
tio7i (1894,), 1 Q.B. 5i G.; Finlay V, Mexicaji Investment Corporation 
(1897), 1 Q.B. 517. Y 

(18) Stay of action and discharge of contributories from further liabilities need 
not be expressly reserved. 

Nor is it necessary that the order sanctioning the scheme should contain, at 
all events in a winding up by or subject to supervision of Court, ex- 
press words staying proceedings by creditors, or discharging contribu- 
tories from further liability than that imposed by the scheme. 
London Chartered Bank of Australia (1893), 3 Oh. 540. Z 

(19) Interpretation of terras used in a scheme. 

Expressions used in a scheme sanctioned under this section ought to have 
attributed to them their ordinary commercial meanings in the absence 
of any countervailing context. Thus, the word discount as used in a 
scheme means rebate of interest, not true or mathematical discount. 
La?id Securities Co., B, P. FarguIiar (1896), 2 Gh. 320. A 
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202. The liquidator may, with the sanction of the Court where 
Power to compro- the Company is being wound up by the Court or 

mine. subject to the supervision of the Court, and with 

the sanction of an extraordinary resolution of the Company where 
the Company is being wound up altogether voluntarily, compromise 
ail calls and liabilities to calls, debts, and liabilities capable of re- 
sulting in debts, and all claims, whether present or future, subsist- 
ing or supposed to subsist between the Company and any contributory 
or alleged contributory, or other debtor or persons apprehending 
liability to the Company, and all questions in any way relating to 
or affecting the assets of the Company, or the winding-up of the 
Company, generally upon such terms as may be agreed upon, with 
power for the liquidator to take any security for the discharge of 
such debts or liabilities, and to give complete discharges in respect 
of all or any such calls, debts, or liabilities. 

(Notes). 

General. 

(1) Compromise under section does not bind dissentient minority. 

The Court has no jurisdiction under this section to sanction a general com" 
promise so as to bind a dissenting minority of share-holders. The 
compromise authorized by the section is one between the company 
and its debtors (contributories) which choose to accept it. In re 
Albert Life Assurance Co., 6 Ob. 381, 386. B 

(2) Compromise with class. 

A compromise under the section may be made with share-holders generally or 
classes of them, as well as with individual share-holders. Bank of 
Hindustan, China and Japan v. Eastern Financial Association, L.R. 
2 P.O. 490 ; see, also. Commercial Bank Corporation of India and the 
East, 8 Bq. 241. G 

(3) Compromise before settling list of contributories. 

The words which are to be found in this section, especially the words “ liabili- 
ties to calls, debts and liabilities capable of resulting in debt, subsist- 
ing or supposed to subsist ” and the words “ alleged, contributory ” 
plainly show that the Court has power to sanction compromises of 
calls, debts, liabilities, before the list of contributories has been settled, 
or the competence of share-holders has been ascertained, 3 B.L.R. 
8 (P.C.) = 12 W.B. 27 = 13M.LA. 15. D 

N.B, — The words of the section are very wide and general. It may be con- 
jectured that the, great amount of costs and expenses incurred in the 
winding-up of Companies induced the Legislature to increase the 
powers of the Court with respect to compromises in order to the 
diminishing of those costs. 13 M.I.A. 16. E 

(4) Forfeiture of shares under power to compromise. 

(rt) A power to make a compromise does not include a power to forfeit the 
shares bona fide held by a member. Spademan v. Evans, Jj. R. 3 H. 
L. 171. , F 
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Qen&raA.— {Concluded) . 

(6) But where there is a feona dispute as to whether a person is a member 
or not, a compromise involving the cancellation of the shares of that 
member, is valid, though there is no express power to compromise. 
Lord Belhaven’ s oa>se, 3 De. G. J. and S. 41 ; Dixon v. Evans, L.R. 

5 H. L. at p. 618, Bath’s case, 8 G.D. 334. Q 

(5) Past members not discharged by compromise with present member. 

A past member is not discharged from liability as a B contributory by a com- 
promise made by the liquidator with an A contributory, Isfcvirs case, 

6 Gh. 43, Hudson’s ease, 12 Eq, 1, Helbert v. Banner, L.R, 5 H.L, 28. H 
N.B. — The relation of a present member to a past member is not that of a 

principal debtor to a surety. Their relation is one of a primary and 
secondary liability. Helbert v. Banner, Jj.Bt. 5 H.L. 28, Boberfs v. 
Croiu, L.R. 7 G.P. 629. . I 

(6) Compromise with contributories may be sanctioned though opposed by 
creditors. 

(a) The Gourb may sanction a compromise entered into by the liquidator with 

a contributory, though it is opposed by some of the creditors, A 
compromise duly sanctioned is binding on all parties. See Smith 
Knight and Co., 16 W.R. 1104; Paraguassu Tramtoays, 28 L.T, 463 ; 
E. P. Morton, 38 L.J. Gh. 390. J 

(b) Thus, in spite of the dissent of some creditors the Court sanctioned art 

arrangement under which calls due from contributories were made 
payable in instalments, and large disoounts were allowed to contri- 
butories who paid the instalments before they became clue. Smith 
Knight and Co., 16 W.R. 1104 = 37 L.J. Oh. 864. K 

(7) Compromise of claim against director— -Stay of action— Jurisdiction. 

Where a majority of contributories made a compromise of certain claims 
against the late directors of the company, and the compromise was 
assented to by the Court, it was hold, the Court had no jurisdiction to 
stay actions against the directors, commenced fay two of the dissen- 
tients. New Zealand Banicing Corporation, E. P. Hankey, 21 L.T. 
481 = 1869 W.N. 226. ' L 

N.B. — S. 136, supra, confers no jurisdiction to stay actions against directors. 
{Ibid.) M 

(8) Appeal against order granting sanction. 

Where it appeared that proceedings for a compromise by liquidators were not 
tainted with fraud, and where all the facts of the case were placed 
before the Courts in India, the Privy Council declined to interfere 
with the discretion of the High Court in sanctioning the compromise. 
3 B.L.R. (P.C.) = 12 W.R. 27 = 13 M.I.A. 15. N 

203. Where any compromise or arrangement shall be proposed 
between a Company which is, at the commence- 
ment of this Act or afterwards, in the course of 
being wound up either voluntarily or by or under 
the supervision of the Court, and the creditors 
of such Company, or any class of such, creditors i, 
it shall be lawful for the Court, in addition 
to any other of its powers, on the application in a summary way 


Where compromise 
proposed, Court may 
order a meeting of 
creditors, etc., to de- 
cide as to such com- 
promise. 
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let ¥I of 4882 (the INDIAN COMPANIES act), [S. 203 

of any creditor or the liquidator^ to order that a meeting of such 
creditors or class of creditors shall be summoned in such manner 
as the Court shall direct 2 ; and, if a majority in number, represent- 
ing three-fourths in value, of such creditors or class of creditors 
present either in person or by proxy at such meeting shall agree to 
any arrangement or compromise 3, such arrangment or compro- 
mise shall, if sanctioned by an order of the Court, be binding on 
ail such creditors or class of creditors, as the case may be, and also 
on the liquidator and contributories of the said Company. 

(Notes). 

General. 

(1) Corresponding English Law, 

This seofcion corresponds to S. 120 of the English Companies (Consolidation) 
Act of 1908. But the scope of that section is much wider than that 
of the present section. It applies to compromises between a company 
(whether a going concern or one in the course of being wound up) and 
its creditors or members. The company must, however, be one that 
is capable of being wound up under that Act. 0 

(2) Arrangement under section, when desirable. 

As a forced sale of the assets of a company is very often ruinous to both credi- 
tors and contibutories, the power conferred by this section to a 
majority of creditors to bind a minority to an arrangement will be 
found most beneficial for avoiding the necessity of a forced sale. Such 
arrangements may take the form of binding creditors or members to 
accept a composition or to accept shares on a reconstruotion other- 
wise than in accordance with their rights, or of selling the assests to 
some one who will pay them a composition, the winding-up of the Com- 
pany being continued in each case, or binding creditors to accept from 
the company the payment of their debts, debentures or shares in the 
company which constitutes its business. Sometimes the arrangement 
provides for floating a new company, and for the creditors to taka 
preference shares or debentures, and the share-holders to taka deferred 
shares, and then for the new company to carry on the old business. 
Emden's Winding-ttp of Companies, 8bh BB0, S31. , P 

(N,B.) —This section may be said to be an enlargement of S. 201. See English 
Scoifisli, efc., 1893, 3 Oh. 385, 393. 

I.— “ Where any compromise — of such creditors.” 

(1) Scheme under section binds minority of dissentients. 

Though a scheme under the section may be dissented from by some of the 
creditors, still, if it is approved by the requisite majority of creditors and 

is duly sanctioned by the Court it is binding on all the parties including 
the dissentient minority. See Inre Albert Life Assurance Co., 6 Oh. 
381. Q 

(2) Re-construotion under the section. 

{a) This section may be resorted to to effect atsoheme of re-construotion. A 
re-construotion under this section, though it requires the sanction 
of the Court has some advantages which a re-construction under 
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“ Where any compromise-.., of such creditors [Continued). 

S, 204 has not got. One advantage is that a scheme assented to by a 
majority of a class of ereditop, and sanctioned by the Court binds the 
minority, e,g., a scheme under which debenture holders should receive 
shares in satisfaction of their debts. See Evans and Cooper, p. 162 ; 
c./. SZaferv. BarZasjfoji Oo., (1877), W.N. 165. K 

(b) But before sanctioning a scheme of re-construction under this section, the 
Court may require that dissentients should be given such rights as 
they would have had if the re-construction had been under S. 204, 
unless having regard to the value of the assets it is clear that the 
dissentients had really no interest. Canning, JdrraJi Timber Co., 
(1900), 1 Ch. 70S ; Re Tea Carp. (1904), 1 Ch. 12. S 

(3) Creditor, meaning of. 

(a) Any person having a pecuniary claim against a Company whether actual or 

contingent is a creditor within the Act. Midland Coal Co., Craig's 
cZuim, (1895), 1 Ch. 267. T 

(b) The word “ creditor ” in the section being general applies to all classes of 

creditors, and no distinction is made between different kinds of 
creditors, so as to exempt any particular class from the jurisdiction of 
the Court, Be Emph-e Mining Co., (1890), 44 Ch. D. 402, 409. See, 
also, Alabama, etc.. By. Go., (1891), 1 Oh. 213. U 

(c) Thus, a lessee who has assigned the lease to a Company and has taken the 

Company’s covenant to indemnify him against the liabilities in the 
lease is a creditor and is bound by a scheme duly sanctioned under 
the section. Midland Coal Co., Craig's claim (1895), 1 Ch. 267. Y 

(d) So also are debenture holders and foreign and colonial creditors when their 

rights are in question in this country. Alabama, etc., By. Co., (1891) 
1 Ch, 213; Dynevor, etc., Collieries Co., 11 Oh. D. 605; Empire Mining 
Co., 44 Oh. D. 402 ; Slater v. Durlaston Steel Co., 1877, W.N. 139 ; 
Madras Irrigation Company., Ohitty, J., March 1882 — New Zealand 
Loan Co. v. Morrison, (1898), A.C. 349, 357. W 

(4) Gomppomise by different classes of creditors inter se. 

Under the Act different classes of oreditors may compromise with one another, 
as well as with the company. See Per Cliitty, J., in Dominion Canada 
Freehold Estate and Timber Co., 55L.T. 347, 351. X 

(5) Schemes under the section — ^Instances. 

(a) The Court may sanction a scheme under which assets are to be sold to a 

new Company and debenture holders and other creditors are to be 
allotted shares in the new Company in satisfaction of their debts. See 
Slater v. Durlaston Steel Co., 1877 W.N. 165; Be Empire Mining Co., 
44 Oh. D. 402 ; Be Alabama By. Co., (1891), 1 Gh. 213. Y 

(b) Also a scheme under which fresh capital is to be raised by debentures, with 

priority over the existing debentures. Western of Canada Oil Co. , 
W.N. 1874, 148 ; see, a\&o, Wedgwood Coal Co., G Ch. D. 627; Domini- 
on of Canada Freehold Estate Co., 56 L.T. 347. Z 

(c) Or a scheme under which the Company is empowered to borrow money 

giving the lenders a rent charge which shall have priority over tba 
debentures. Dominion of Canada Go,, 65 L.T, 347, 361. A. 
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“ Where any compromise. .. ^of such creditors {Concluded) . 

(d) k scheme under which property of the Company subject to security for 
payment of debts is •v^ith the consent of the majority of secured 
creditors leased at a dead rent. Dyuevor Collieries Co., 11 Oh, Div. 
605. B 

(c) A scheme under which debenture holders are to give up their security upon 
payment of less than the amount due to them. Madras Irrigation 
Co., {Ghitty, J) March, 1882. 0 

(/) A scheme under which debentures, the interest on which is to be only pay - 
able out of the profits of the Company, are to be exchanged for deben- 
tures the interest on which is payable whether profits are made or not . 
Alabama, dc., By. Go., {1891), 1 Ch. 213. D 

[g) In Bessemer Steel Co., 1 Oh. D. 251 a scheme was sanctioned under which 
one creditor was to take all the assets of the company and to pay the, 
other creditors a composition at the rate of 5s 3d in the pound, E 

(6) Separate meetings for different classes. 

Where the scheme affects different classes of creditors, it is necessary that 
there should a separate meeting for each class. Re Wedgwood Coal 
and Iron Co., (1877), 6 Oh. D. 627 ; Re Alabama, New Orleans, Texas 
and Pacific Junction Railway Co. (1891), 1 Oh. 213 O.A.; Sovereign 
Life Assurance Co. v. Dodd, (1892), 2 Q.B. 573. E 

N.B. — But creditors who are also share-holders belong to the same class as 
creditors who are not share-holders, and in the absence of any impro- 
per motive are entitled to vote along with them. Madras Irrigation 
Co., W.N. (1881) 172. G 

(7) Creditors whose interests are not affected need not be summoned. 

Where there are several classes of creditors, and the scheme or arrangement 
affects the right of some particular class or classes only, it is not 
necessary to send notice of the meeting to the members of that class 
whose rights are not affected. Be Tea Corporation Ltd., Sorbic v. 
Sama and Co., (1904) 1 Oh. 12 C.A. H 

N.B. — W'hera there are matured and unmatured policy-holders of an 
Insurance Go,, ,a dissentient holder of a matured policy is not bound 
by a resolution passed at a meeting to which all the policy-holders are 
summoned. Sovereign Life Assurance Go., Dodd, (1892), 2 Q, B. 
573. I 

^8) Dissent of a class having no interest, may be disregarded. 

The Court may, in disregard of the dissent of one class of persons, sanction 
a scheme of arrangement if it is of opinion that that class has no 
interest in the assets and their assent of that class at the meeting is 
unnecessary. See Be Tea Corporation, Ltd., (1904), 1 Gh. 12. J 

2.—“ To order — shaii direct.” 

(1) Scheme to be passed at one meeting. 

Where some creditors reside outside jurisdiction, subsidiary meetings for pur- 
poses of discussion and mutual information may be directed to be 
held out of the jurisdiction. But, it is conceived there can be only 
one meeting of the class and at that meeting the action of the 
absentees must be by proxy. See English Scottish, etc., Banh, 1893, 
3 Oh. 385, 389, 392 and Buckley, 9th Ed., pp. 275 and 276. K 
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2.~“ To order shall direct*’— {Gontinued). 

(2) Meetings— Adequate representation of. 

There must be adequate representation, entire body of creditors, or class of 
creditors in the meeting. Be Alabama By. Co,, (1891), 1 Oh. 213, 
245. L 

(3) Notice of meeting to holders of debentures payable to bearer or registered 
holder. 

In the case of holders of debentures payable to “ beater or registered holder,” 
notice by advertisement together with notice by circular to all deben- 
ture-sholders whose names are known, is a good notice. Mexi Invest- 
ment V. International Go. of Mexico. (1891) (1893), 1 Gh, 484 N, 
488 N. M 

(4) Notice by advertisement— Date of notice. 

Where notice is given by advertisement the date on which the advertisement 
is published shall be taken to be the date of notice, Invest- 

ment v. International Co. of Mexico {1893), 1 Oh.. 4:84:1:^, 4:89 lH. N 

(5) Court’s control over the proceedings of the meeting. 

This section while providing that the meeting shall be summoned in such 
manner as the Court directs, contains nothing to give the Court con- 
trol over the proceedings of the meeting. The gap, however, is filled 
by the words of Ss. 140 and 193, suyra, “ held and conducted in such 
manner as the Court directs and even without this, semble — the 
Court would have an inherent power to give directions on the subject. 
English, Scottish, etc.. Bank, (1893) SCh. 385, 395, 410, 417. See, also, 
Buckley, 9thflEd., p. 276. 0 

(6) Majority — How determined. 

The majority required by this section is a majority representing three fourths 
in value of the creditors present either in person or by proxy, and not 
a majority representing three fourths in value of the total amount of 
debt. The votes of creditors who are not present are left out of account. 
Again as the majority required is the majority of the creditors present, 
and not a majority of those who are present and vote, the chairman 
has only to ascertain how many are present and how many vote for 
the resolution. The result would be that those who do not vote at all 
increase the numbers of those who vote against the resolution. See 
Bessemer Steel and Ordnance Co., 1 Gh. D. 251 ; Alabo.ma, etc.. By. 
Co, (1891), 1 Gh. 213, Buckley, 9th Ed., p. 274. F 

(7) Debenture holders — Yotes of. 

(ft) Holders of debentures which pass by delivery are not entitled to vote 
unless they produce their debentures at or before the meeting. 
Wedgtvood Coal and Iron Co., (ISn), 6 Gh. D. 687. Q 

(b) Where the debentures are registered, only the registered holder or his proxy 
can vote. Halsbury's Latos of England, Yol.Y, p- 606. S 

(8) Yoting by Proxy. 

(ft) The . right of a share-holder to vote by proxy depends on the contract 
between himself and his co-share-holders, and where the parties have 
a right depending upon the contract between them and other parties, 
there, all the requisitions of the contract as to the exercise of that 
right must be followed. 27 B. 113 (119) following Hftriew v. 
PimZips, (1883), 23, Ch.D. 14. : S 
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2.~~“ To order... ^sball direct”— (Ooncluded). 

[h] But where an article of association of a Company provided that no person 
should be appointed or have authority to act as a proxy who was not 
a share-holder in the Company, it was held by the Privy Council 
reversing the decision in 27 B, 113 that on the true construction of 
the article it was not necessary that the person appointed to be a 
proxy should be a share-holder when the power-of -attorney was signed, 
that the article was complied with if the qualification was acquired at 
the time when he was called upon to act as proxy. 29 B. 126. T 
(c) It is not necessary that the actual name of the person appointed as proxy 
must appear in the proxy paper: it would suffice if he were 
designated by a descriptive, which would fix his identity at the date 
of the appointment. 27 B. 113. See, also, 29 B. 126. U 

(9) Proxy— To whom can be given. 

(а) A proxy can be held only by a person who is a member of the class of 

which the meeting is summoned. Madras Irrigation Co., (1S81), 
W.N. 120. ' ¥ 

(б) Where the bulk of creditors of a bank that was being wound up in England 

were abroad, the Court ordered that creditors abroad might execute 
proxies to designated persons to vote for or against the scheme, and 
deposit them at some named place aboard at least three days before 
the meeting and that the particulars of the proxy should be telegraph- 
ed to London and that the proxies thus communicated should be 
received as votes at the meeting, although the proxy papers were not 
and could not be there produced. English, Scottish, etc,, Bank, 
(1893), 3 Ch. 385. W 

N.B.— A proxy paper is not invalid by reason of the fact that it authorizes 
the agent to vote “for”ei, particular scheme, with a marginal note, to 
substitute the word “against” for the word “for” if so advised. See 
English, Scottish and Australian Bank, (1893), 3 Oh. 385. X 

4. — “Such arrangement — said Company.” 

(1) Court's sanction to a compromise, when will be given. 

(a) In exercising its power of sanctioning a scheme the Court will consider 
whether all the statutory conditions have been complied with, whe- 
ther the class of creditors summoned to the meeting was fairly re- 
presented by those who attended, and whether the statutory majority 
who approved, were acting &o»n or were seeking to promote in- 
terests adverse to those of the class whom they preferred to represent, 
and generally whether the arrangement is such as a man of business 
would reasonably approve. dfnSamffi. cte., Ey, Co., (1891) 1 Ch. 213 ; 
Wedgivood Goal Co., 6 Ch. D. 627; English, Scottish, etc., Bank, 
(1893) 3 Ch. 385 ; Buenos Aynes Water Co., 66 L.T. 108 ; see, also, 12 
Bom. L.R. 525 = 7 Ind. Cas. 452. Y 

ib) The Court should also see that the compromise is honestly intended for 
the benefit of the company. Yates v. Cyclist's Touring Club, {1898), 
24 T.L.R. 581. ’ 25 

(c) The Court will not sanction a scheme if it finds that the required majority 
have not acted bona fide in the interests of the class of creditors whom 
they represent but have voted in their own individual interests. 

^ Wedgwood Coal, Co., 6 Gh. J). 627, k 
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3. — “Sack arrangement.... said Company ’’—{Continued). 

{d) But though the bona fides of the majority of creditors is not the only 
question which the Oourt is required to see before according sanction, 
still, it would be slow to differ from the meeting unless either the 
creditors have not been properly consulted, or the meeting has not 
considered the matter with a view to the interests of the class which 
it is empowered to bind or some blot is found in the scheme. See 
English, Scottish, etc.. Bank, (1893) 3 Oh. 3S5, 398, 409; London 
Chartered Bank of Australia, (1893) 3 Oh. 540, 545. B 

(c) Where the majority have not acted bojia fide, the Court may order the 
petition to stand over with liberty to apply for a fresh meeting to be 
summoned. Wedgioood Coal Go., 6 Ch. D. 627. C 

(/) Where the classes were : (1) first debenture holders, (2) second debenture 
holders, and (3) unsecured creditors, a state of complicated interest 
arising from the fact that some of the majority of class (1) held 
second debentures and held shares and might therefore look at the 
scheme not in the interest of class (1), but in that of class (2) or (3) 
or of the share-holders, did not prevent them from voting, but would 
induce the Oourt to look with caution and care at the effect of what 
was done at the meeting. Alabama Co., (1891), 1 Oh. 213, 239, 244, 
cited in Buckley, 9th Ed., p. 275. D 

(2) Schemes which may not he sanctioned— Instances. 

(fl) The Oourt may refuse sanction to a scheme which involves the delegation 
to the majority of the power of the Court, e.g., a scheme under which 
debentures were to be secured by a trust deed giving a majority to 
make compromises so as to bind the minority. Land Mortgage Bank 
o/Moridffl, (1896) W.N. 48. “ E 

(b) Where a scheme proposes that the company is in dijfficulties and that it is 

to make over its assets to a new company the Court may refuse its 
sanction unless the scheme provides that the new company should 
undertake to obey the order of the Oourt as to any proceedings which 
the Oourt might think it right to have taken against the officers of 
the old company. Practice Note (1894), W.N., p. 166. F 

(c) The Court will also refuse to sanction a scheme under which debentures 

were to be secured by a trust-deed empowering the majority to make 
compromises binding on the minority. Land Mortgage Bank of 
EZorida, (1896), W.N. 48. G 

(d) The Court may refuse to sanction a scheme involving payment of costs or 

remuneration without any provision for taxation or allowance by the 
Court. Mortgage Insurance Corporation, (1896), W.N. 4. H 

{e) But such an undertaking would not be required where the company is 
perfectly solvent and what is being done is a mere operation of selling 
to a new company. {Ibid.) Practice Note, (1894), W.N. p. 166. I 
(/) The Court should not, as a general rule, sanction an arrangement if it 
would prejudice a creditor whose rights would have been preferential 
if the winding up petition had been carried on; e.g., a judgment- 
creditor who would have got leave in the winding up to issue execu- 
tion. Per Fry, J., in Richards d Co., (1879), 11 Ch. I). 676, 679. I-l 
((7) Nor will sanction be readily granted when the scheme involves under-writing 
shares out of the company’s assets, or where a scheme of ru-constriiotioi.i 
does not secure to dissentients rights similar to those given to dissenti- 
ents under S. 204, See Gamiing Jarrah Co., (1900), . I Ch. 708. 1-2 
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J.— “ Such arrangement. . . .said Company ’ ^—(Continued). 

(3) Debts must be capable of estimation. 

(ct) Before sanctioning a scheme xmder this section the Court must see that 
there is a majority of creditors sufficient to bind the minority, and for 
this purpose it must be satisfied that there is a meeting of creditors 
the amount of whose debts can be estimated, and that three fourths 
of the creditors have assented. The section cannot be applied if the 
claims or individual creditors cannot be estimated. See Ee Albert 
Life Assurance Co., 6 Gh. A'gy, 381. ^ 

{&) Thus the Court refused to sanction an arrangement between a number of 
life assurance companies where the data were not sufficient to enable 
it to ascertain the value of the policy-holder’s claims. In re Albert 
Life Assurance Co., 6 Ch. 381, K 

(4) Airrangement not vitiated by technical defects. 

(u) If the arrangement is an honest and fair one, the Court will not be astute 
to find out any technical defects in the proceedings. Dynevor Col- 
lieries Co., per James, L.J., 11 Ch. D. 604. D 

(b) Thus, if a scheme has obtained the sanction of the requisite majority of 
creditors and contributories under the section, and also sanction of the 
Court, it is not material in what order the sanctions were given. 
Dynevor, Collieries Co,, 11 Ch. D. 665. M 

(5) Court may impose conditions OP make alterations. 

(a) Before giving its sanction to a scheme the Court may impose conditions or 

require that the scheme should be modified. See Canning Jarrah 
Timber Co., (1900) iCh. 708. H 

(b) Thus, where a scheme involves a re-construction by sale and transfer of 

the assets of a company to another company, the Court may, before 
giving its sanction, require that the dissentient share-holders shall be 
given the option which they would have under S. 204, infra. Canning 
Jarrah Timber Co., (1800) 1 Gh. 108. 0 

(c) Where a scheme involves the transfer of business to a new company and 

the share-holders of the old company take shares not fully paid up in 
the new company in respect of shares as to which they are liable in 
the winding up, the Court may, as a condition of sanctioning the 
scheme, require that the memorandum or association of the new 
company shall contain a clause pro venting them from escaping liabil- 
ity by transferring their new shares. See Buckley, 9th Ed,, p. 277 ; 
Emden’s Winding up of Companies, 8th Ed., p. 333. P 

(6) Scheme involving reduction of capital. 

A scheme involving a reduction of capital must comply with the provisions of 
the Act relating to reduction. Cooper, Cooper and Johnson, (1902), 
W.N. 199. ' Q 

(7) Effect of scheme sanctioned under the section. 

A scheme sanctioned by the Court under this section is an alternative mode of 

liquidation, and by operation of law is effective to relieve the company 
and its contributories from further liability than that imposed by the 

scheme, their discharge being effected by the stay of action under 
S. 136, or order to stay action under S. 182 coupled with a stay of 
winding up proceedings. London Chatered Bank of Australia (1898) , 
3 Ch. 540, 546. See. also, Dane v. Mortgage Ins, Corp. (1894), 1 Q.B. 
54 , C. h . Me Jnco/w, 10 Oh. 21] ; Winlay v. Mexican Invesbnefit Corn 
(1897) 1 Q.B. 617v \ 
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3,~^‘ Such arrangement.'. ..said compamiy^’— (Concluded). 

(8) Appearaace at the hearing of petition. 

Creditors or share-holders who desire to oppose the scheme must appear daring 
the hearing of the petition. Semrities Insurance Go., (1894) 2 Ch. 
410. S-U 

(9) Leave to appeal against order granting sanction. 

Persons who have not opposed the scheme at the meeting, or appeared at the 
hearing of a petition under this section cannot appeal without leave 
from the order sanctioning the scheme. Seaiirities Insurance Co., 
(1894) 2 Oh. 410. # Y 

(10) Costs of appearing on the petition. 

(а) The Court may, in the exercise of its discretion, disallow the costs of credit- 

ors appearing on the petition, if it is of opinion that they might have 
left the matter to the liquidators. See Be Albert Life Assurance Go., 
40 L.J. Oh. 509=6 Oh. 381. W 

(б) In Tunis Railways Oo., 31 L.T. 264, a dissentient minority of debenture 

holders were disallowed costs out of the estate. X 

(10) Liquidators not be compelled to make a compromise. 

(а) Notwithstanding this section, the Court has no jurisdiction to compel the 

liquidator to consent to a compromise with a creditor. International 
Contract Co., Hankey’s case, 26 L.T. 35S = (18'?2) W.N, 63. Y 

(б) But Buckley says that “ though from the introductory words of the section 

when a compromise or arrangement shall be proposed, it might be 
said that there could be no proposition unless the liquidator were a 
party to it ; it must not be overlooked that the application to the 
Court may be made by a creditor, and that, if sanctioned, the 
arrangement is to be binding on the liquidator.” Buckley, p. 277. 25 

(11) Compromise duly sanctioned binds all parties. 

A scheme once sanctioned, whether valid or not, is binding upon all oonoernedl 
creditors, liquidators and share-holders. The only remedy is to 
appeal. Nicholl v. Eberliardt Go,, (1889) 61 L.T, 489 O.A., 1 Megone 
402. A 

N.B. — The sanction of the contributories is not required to a compromise 
between the company and its creditors. 

Miscellaneous. 

Clause in debenture for compromise on modification of rights of debenture 
holders. 

(a) Debenture deeds often contain a clause providing for calling meetings of 

the debenture holders and enabling a specified majority to bind the 
whole body of holders to a modification, compromise or release, of 
their rights against the company or the security. As to such classes, 
Follit V. Eddystone Granite Quarries, (1892), 3 Oh. 75; Sneath v. 
Valley Gold, Ltd., (1893), 1 Oh. 477 ; Mercantile Investment, etc., Co., 
V. Biver Plate, etc., Go., {189i), 1 Ch. 518. B 

(b) But a power to modify or compromise rights does not include aright to 

extinguish or relinquish the rights against the company unless there 
is some difficulty or dispute in enforcing those rights. Mercantile 
Investment and General Trust Co. v. International Co. of Mexico, 
(1891), cited (1893) 1 Oh. 484 N.; Sneath v. Valley Gold, (1893), 1 Oh. 
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in'! Mercantile Investment and General Trust Go, v. River Plate 
Trust Loan and Agencij Co., (1894) 1 Oh. 578. See, also, Buckley, 
9th Ed., p. 278. C 

(c) Thus, the majority of debenture holders cannot bind the minority by a 

resolution that the debenture holders should accept shares in a new 
company in exchange for the debentures; for, this would be an 
extinction of all their rights against the old company and its property. 
{Ibid.) D 

N.B. — But, though such a scheme is not a “ modification or compromise ” of 
the rights of debenture holders, it may be an “ arrangement ” within 
the meaning of this section. See Buckley, 9th Ed., p. 278, 

(d) “A power to modify or comprise ” rights enable the majority to give a 

mortgage priority having over the debentures. Follit v. Eddystone 
Quarries, (1892), 3 Oh. 75 ; Compare Dominion of Canada Freehold 
Estate and Timber Co., (1886), 55 L.T. 347 ; Frinlay v. Mexican 
Ini;csfmeniOor2n, (1897), 1 Q.B. 517, where payment was postponed.E 

(e) A scheme for increasing the amount of debenture stock and extending tho 

date for redemption where the company is unable to redeem at the 
due date, may be a “ compromise or adjustment ” of claims. Walker 
V. Elmone's Co., 85 L.T. 767. See Buckley, 9th Ed„ p. 278. F 

(/) But a mere power enabling the majority to bind all tho debenture holders 
as if they had consented does not enable the majority, to bind the 
whole body to an arrangement inconsistent with the debenture deed. 
Hey V. Swedish and Norwecjkm Rail Co., (1889), 5 T.L.R. 460,0. A. = 
(1889), W.N. 95. G-Z 

204. Where any Company is proposed to be, or is in the course 
Power for liquida- wound lip altogether voluntarily \ and 

tors to accept shares, the whole 01 ’ a Dortioii of its huslness or property 
tion for sale of pro- IS proposed to be transierred or sold to another 
party of company. Company the liquidators of the first-mentioned 
Company may, with the sanction of a special resolution ^ of the 
Company by whom they were appointed, conferring either a general 
authority on the liquidators or an authority in respect of any parti- 
cular arrangement, receive, in compensation or part compensation 
for such, transfer or sale, shares, debentures, policies, or other like 
interests in such other Company, for the purpose of . distribution 
amongst the members of the Company being wound up or may 
enter into any other arrangement whereby the members of the 
Company being wound np may, in lieu of receiving cash, shares, 
debentures, policies, or other like interests, or in addition thereto 
participate in the profits of, or receive any other benefit from, the 
purchasing Company. 

Any sale made, or arrangement entered into, by the liquidator 
■ in pursuance of this section shall be binding on the members of the 
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Company being wound up5 ; subject to this proviso that, if any 
member of the Company being wound up, who has not voted in 
favour of the special resolution passed by the Company of which he 
is a member at either of the meetings held for passing the same, 
expresses his dissent from any such special resolution in writing 
addressed to the liquidators or one of them, and left at the registered 
office of the Company not later than seven days after the date of 
the meeting at which such special resolution was passed, such 
dissentient member may, by writing addressed and left as last afore- 
said, require the liquidator to do one of the following things as the 
liquidator may prefer (that is to say) : — either to abstain from 
carrying such resolution into effect, or to purchase the interest held 
by such dissentient member at a price to be determined in manner 
hereinafter mentioned® ; such purchase-money to be paid before 
the Company is dissolved 7, and to be raised by the liquidator in 
such manner as may be determined by special resolution. 

No special resolution shall be deemed invalid for the purposes 
of this section by reason that it is passed antecedently to, or con- 
currently with, any resolution for winding-up the Company or for 
appointing liquidators ; but, if an order be made within a year for 
winding-up the Company by or subject to the supervision of the 
■ Court, such resolution shall not be of any validity unless it is 
sanctioned by the Court 8. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 192, Sub-ss. (1) to (5) of the English 
Companies (Consolidation) Act of 1908, 

The English Act uses the expressions “ transferor Company ” and “ transferee 
Company ” to denote the selling Company and the purchasing 
Company. Instead of the words “ after the date of the meeting at 
which such special resolution was passed” in the 2nd paragraph of 
S. 204 of the Indian Act, the English Act uses the words “after the 
confirmation of the resolution.” A 

N.B, — Ss. 204 to 211 of the Act contain provisions relating to re-construction 
and amalgamation of companies. 

(2) Se-construction— Meaning of. 

The word re-construction is a commercial and not a legal term and even as a 
commercial term bears no exact definite meaning. A re-construction 
is efiected where the assets and liabilities of an existing company are 
transferred to a new company formed for the purpose of continuing 
the business of the transferor company, and consisting substantially 
of the same share-holders. It' involves that substantially the same 
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General — {Continued). 

business shall be carried on and substantially the same persons shall 
carry it on. It is none the less a re-construction because all the 
assets do not pass to the new company and all the share-holders of 
the transferor company are not share-holders in the transferee company 
and the liabilities of the transferor company are not taken over by the 
transferee company. See South African Sjtpphj Go,, (1904), 2 Ch. 
268 ; Hooper v. Western Counties Go., (1892), W.N. 148 ; Halsburry’s 
Law of England, Vol. 7, p. 584. B 

(3) l?e-construction,«.whea sought. 

(a) “ A case for re-constmetion (as distinct from amalgamation) usually arises 

xvben it is desired to make some alteration in the objects, or to deal 
with the capital of the company in a manner which cannot be efieot- 
ed by the company as originally constituted and cannot be carried 
out or conveniently carried out, under the provisions in the Act for 
the alteration of the memorandum of association or the reduction of 
the capital of a company.” Emden’s Winding-up of Companies,” 
8feh Ed., p. 316. C 

(b) Thus, where it is sought to carry on some business which is not within 

the objects for which the company was formed, or to reduce,’ sub- 
divide, or otherwise deal with the capital of the company or to issue 
new shares, with preferential rights, which could not be conferred by 
the company as originally constituted, or to get rid of founders, 
shares, a new company, is formed and registered so constituted that 
the desired object can be carried out, and the undertaking of the old 
company is sold under the provisions of this section to the new com- 
pany in consideration of shares or other interests, in the new company; 
these the share-holders take in exchange for their interests in the old 
company, {Ibid.), pp. 316, 317, D 

(4) Amalgamation— Meaning of. 

To constitute amalgamation there must be a blending of substantially two or 
more existing undertakings into one undertaking, the share-holders 
of each blending company becoming substantially the share-holders 
in the company which holds the blended undertakings. An amalga- 
mation may take place either by the transfer of two companies A and E 
to a new corporation C, or the continuance of A and B by B upon 
terms that the share-holders of A shall become share-holders in B. 
It is not necessary that there should be a new company. See Per 
Buckley, I., in South African Supply Co., (1904), 2 Oh. 268, 281, 
287. See, also, New Zealand Gold Co. V, Peacock, {1894,),! Q.B. dHa, 
632; Wall y. London and Northern Corporation, (1898), 2 Oh. 469, 
479 ; Empire Assurance Gorp. v. E.P. Batjshaw, 4 Eq. Borax Go., 
(1899), 2 Oh. 130, on appeal (1901) 1 Oh. 326; Lindley on Oompanies 
6th Ed., p, 1200. E 

(5) Reasons for amalgamation. 

The chief reason is to effect saving in expenses of management, director’s fees, 
etc,, and to prevent competition. Also, if the company is flourishing, 
there is a more ready market if the number of shares is increased. 

V. , Emdan’s Winding up of Companies, 8th Ed., pp. 326, 327. F 
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(6) Amalgamation, how effected. 

(a) If there are two companies which wish to amalgamate and one of them has 

power to purchase the assets of the other, and has also sufficient un- 
issued shares to make the purchase, then one company resolves to 
wind up and sell its undertaking to the other for shares in the latter 
company. This is in fact a single reconstruction. See Emden’s 
Winding up of Companies, 8th Ed,, p. 327. G 

(b) The purchasing company must have power to accept the transfer under its 

memorandum of association, I^tilbj’aok \ . New ,Mvil Service Co-oper- 
ation (1871), 26 W.B.. 11. H 

(c) If neither company has power to buy the assets of the other, a new company 

is formed for purchasing the assets of both. Then both the old 
companies resolve to wind up, and to sell their assets to the new 
company in consideration of shares in the new company. This is in 
fact a double re-construction. Emden’s winding up of Companies, 8th 
Ed., p, 327. G.'F. South African Supply Co., {I90i), 2 Oh. 268. I 

(7) Procedure under the section. 

(a) The liquidator or a creditor having prepared a scheme sounds the views of 

the largest creditors with the object of ascertaining whether they are 
disposed to concur before any further steps are taken under the Act, 
and if there is a fair prospect of the scheme being carried through, the 
liquidator or creditor applies to the Court for an order convening the 
requisite meetings. Emden’s Winding up of Companies, 8th Ed., 
p. 331. 3 

(b) On obtaining the order of the Court, the liquidator or creditor calls meet- 

ings in the matter directed by. the order. (Ibid.) K 

(c) The scheme is then submitted to the meeting, and if approved by the 

requisite majority, is submitted to the .sanction of the Court. (.Ibid.), 
p. 832. L 

N.B. — The scheme may be approved by the meeting “ with such modifications 
as the Court may sanction. ” (Ibid.) M 

(d) Though the proper procedure is to obtain the sanction of the meeting before 

the sanction of the Court, the Court will not be astute in finding 
technical defects in the proceedings, and provided the necessary sanc- 
tions are obtained, the fact that they were not obtained in the proper 
order would not vitiate the scheme. Dynevor Collieries Co., 11 Ch. 
Div. 605. N 

(e) If the petition for Court’s sanction is presented in the first instance before 

the meeting is convened, the Court may adjourn the petition till the 
result of the meeting is known. See Slater v. Darlaston Steel Co., 
(1877), W.N. 139, 165. 0 

(S) Procedure where purchasing company requires sanction of a resolution. 

(a) If the purchasing company has power to make the purcha.se only with the 
sanction of a resolution, the resolution must be passed before the 
vendor company has resolved to wind up. Emden’s Winding up of 
Companies, Sth Ed., p. 327, p 

N. B. — Otherwise, if the vendor company first resolves upon winding up, it 
may find itself in difficulties, if the share-holders of the purchasing 
company refuse to sanction the arrangement. (Ibid.) Q 
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{b) Likewise, tlie new company may require, the sanction of a resolution if it 
is necessary to create new shares for the purpose of the arrangement. 
Such resolution should also be passed before the vendor company 
resolves to wind up, (Ibid.), p. 328. R 

(9) Procedure where directors of old company are to be directors of new company. 

If the directors of the vendor company are to be on the board of the purchas- 
ing company, due provisions must be made for this, If the purchas- 
, ing company is a new company such provision will be contained in 

. . , . , the»artioles. But if it is an existing comiwiy the provisions of its 

articles must be complied with, and if the power appointing directors 
is vested in a general meeting of the Company, the appointment must 
- be so made. , (J6id.), p. 328. S 

(10) Provision for payment to dissentients. 

Due provision must be made in the scheme for raising sufficient sums for pur • 

, ' chasing the interests of dissentient members. This may be effected 

' ■ by the agreement of sale providing that the new Company shall pay 

the liquidator all such sums as he may require to purchase the 
interests of the dissentients. If this course is not adopted the liqui- 
dator raises required sum by a sale of the shares in the new Company. 
Bmden’s Winding up of Companies, 8th Ed., pp, 318, 319, T 

(11) Change of name. 

If it is desired that the purchasing company should change its name and be 
■ . registered in tbe name of the vendor company, a special resolution 

must bo passed and the approval of the Local Government obtained 
' under S. 36. Moreover, the consent of the old company must be 

signified in suob manner as the Eegistrar requires. The change is not 
complete until the issue of the certificate of incorporation. SeeSs. 36 
and 43, sttpm; also Shackleford v. Danger field, L.R. 3 O.P. 407. U 
{ 12} Mere change of name does not make a new Company. 

A Company does not by merely changing its name and taking in now share- 
holders become a new Company or cease to be liable on debts incurred 
before the change. Re. Imperial Hydropathic Hotel Co., JjJI.ld. 

. 148. ¥ 

(13) Provisions relating to re-construction and amalgamation, 

, A scheme of re-construction or amalgamation can be effected under the present 
section, or under S. 203, or S. 144, supra, or under powers conferred 
by the Memorandum of Association of a Company. ¥-1 

(14) Re-construction or amalgamation under the section. 

A re-construction or amalgamation can be effeted under the section not only 
where the winding up is purely voluntary but also where the winding 
. . up is under supervision. See Re Imperial Mercantile Credit Associa- 

fion (1871), L.E, 12 Eq. 514 ; Re Cambrian Mining Go., (1882), 48 
L.T. 114 ; See, also, Agra and Masferman’s Ra?^/c, 12 Eq. 509, N. W 

(15) Section whether applicable to compulsory winding up. 

(a) In London and Exchange Bank, 16 L.T. 340, Lord Eomilly held that not- 
^ withstanding Agra and Masterman’s Bank, 12 Eq, 509 N., S. 161 of 

the English Companies Act of 1861, corresponding to the present sec- 
tion, was inapplicable to a Company in compulsory winding up. X 
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N.B. — Commenting on this .Buckley says that the distinction was not well 
drawn, and that the principle of the observations in re Agra and 
Masterman’s Bank and the language of the judgment in Cambrian 
Mining Co., show this. See Buckley, 9th Ed., p. 431. X-i 

(6) In order that the section may be applicable where a supervision or compul- 
sory order is made, the order of events should be as follows wia., 
(1) voluntary winding up and special resolution under the section 
either before or contemporaneously with or after the winding up of re- 
solutions, (2) supervision or compulsory order,# See Buckley, 9th Ed., 
p. 431. Y 

(c) Where, however, the supervision or compulsory order precedes the special 
resolution under the section, the section does not apply though in 
such a case a re-construction can be effected under S. 144, mma, Z 

(16) Sanction of the Court. 

(a) Where the winding up is purely voluntary a scheme of re-construction may 

be effected without the sanction of the Court, but if the winding up is 
under supervision or compulsory, a scheme under the section requires 
the sanction of the Court. Be Imperial Mercantile Credit Association, 
12 Eq. 504, A 

(b) Where the winding up is under supervision, the liquidator may even with- 

out the sanction of the Court effect a sale and transfer of the Company. 
But he cannot do so under the present section. See Writjki’s Case, 5 
Ch.App.437. B 

(17) Re-construction under S. IM. 

Where the winding up is under supervision, or compulsory, a re-construction 
may al.«o be effected by a sale and transfer of the assets under S. 144 ; 
a scheme under that section does not require a special resolution as ' 
one under the present section, but the Court will impose upon the 
Company the conditions of the present section as to the rights of dis- 
sentient share-holders. Be Cambrian Mining Co., 48 L.T.R. 114; Be 
Agra and Masterman’s Bank, 12 Eq, S09. N. C 

(IS) Re-construction under S. 203. 

A re-construction may also be effected under S. 203, at the instance of a majo- 
rity of creditors. Such a scheme requires the sanction of the Court, 
and the principles applicable to the rights of dissentient share-holders 
will be applied to dissentient creditors. See Be Tunis By, Co., W.N. 
(1874), 121, 165. D 

(19) Re-construction under powers in memorandum. 

A scheme of re-construction or amalgamation may also he carried out, under 
powers given by the Memorandum of Association. Such a scheme 
cannot be carried out in disregard of the rights given to dissentients 
under this section. Any provision either in the Memorandum or the 
Articles of Association which purports to deprive dissentients of the 
option given to them under this section is ultra wires and cannot 
be enforced. . Bayne v. The Cork Go., (1900) 1 Oh. 308 ; Baring- 
gould V. Sharpington etc., Syndicate (1899), 2 Oh. 80. E 
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{•20) Re-construction of unregistered oompahies. , 

An unregistered company which is not empowered by its deed of settlement to 
sell or transfer its business to another company may effect a sale by 
• registering under the Act, passing a resolution to wind up voluntarily 

and taking steps under this section. (Sozit/iniZ V. Bniisii MwiMaZ etc. 

Soc., 6 Oh.'CH. F 

(21) Application of section to mutual insur ance societies. 

The provision enabling the liquidator of the selling company “ to receive in 

compensation policies’^ in the purchasing company shews that the 

section is applicable to mutual insurance societies; /SoziWiaH V. J3niis?i 

Mukial Life Assurance Society, ll/Efi. 65 = 6 GH. G 

(22) Partial stay of winding up proceedings for purposes of reconstruction, 

■ In the' case of a winding up with a view to re-construction, an order may be 
obtained for a stay of the winding up proceedings except certain speci- 
fied ones such as payment of creditors, the creation of new capital, and 
resumption of business. See ' Wesfera Canada Oil Co., (187d) W.N. 
148. H 

I.—** Where any Company.. ..voluntarily.” 

(1) Winding-up resolution need not refer to re-construction or amalgamation. 

- The validity of a re-construction or amalgamation is not affected by the fact that 

the winding up resolution does not expressly refer to ra-construotiou 
, ' ■/■■■■ ot amalgamation. But the purpose of the winding up may be gathered 

from the whole of the circumstances which result in re-construction or 
amalgamation. Re South African Supply and Gold Storage Co. ; 
Wild V. Sama and Co., (1904), 2 Ch; 268. ^ ; I 

(2) Winding up resolution associated with other resolutions not regularly passed. 

. (a) The validity of a resolution for winding up is not affected by the fact that 
it is associated with other resolutions not regularly passed. See notes 
to S. 173, supra. J 

(i>) And where a resolution for voluntary winding up is passed with a view to a 
re-eonstruction or .amalgamation being carried into effect, the resolu- 
tion may be valid though the intended amalgamation or reconstruc- 
tion turns out to be invalid. Clinch V. Financial Corporation, .WEq. 

; 363. . ■ ^K 

(c) But where notice was given of resolutions for winding up for the purpose of 
a re-construction scheme, and at the meeting the only resolution put 
. , . , ■■ and carried was a simple resolution for winding up, it was held to be 

ineffectual, as resulting in something different from that of which 
notice was given. Teede and Bishop, (1901), W.N. 52 = 70 L, J. (Oh.) 
109. ■ L 

2.— ” The whole. .. .to another Company.” 

(1) Sale part of assets, valid. 

■ -.M ; An arrangeirient under which only a' part of the assets and liabilities of the 
. ‘ . company are sold to a new company, leaving the rest of the debts of 

the old company to be paid by the liquidator, is valid. City and 
. County Investment Co., 13 Ch. D. 476 ; Postleihivaite v. Fort Phillips 
Co,, 43 Ch.D. 463, , . , M 
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(‘2) Uncalled capital — Not assets. 

The assets to be sold do not include uncalled capital. They'must be assets 
existing at the time of the liquidation and do hot include assets to be 
realized by calls after the sale is completed. See JVbz/; Gold 

Go. V. Peacock, (1894), 1 Q.B. 622. See also CJimcH v. Financial 
Cotyoration, (1868), 4 Oh'. App. 117. N 

(3) Unpaid calls are assets. 

■ But calls made but not paid are assets that may be transferred. See Sankey 

BrooZc Co,, (1870), 10 Eq. 381. . 0 

(4) Agreement to make a call. 

So also the benefit of an agreement to make a call before liquidation, may be 
sold as assets. New Zealand Gold ExtracMon Co. v. Peacock, (1894), 

1 Q.B. 622. / ' ' * P 

(5) Sale with an option to re-purchase. 

A — is valid, and has been sanctioned. Cambrian Mining Co., 48 L.T. 

114.- ' , Q' 

(6) Sale to an individual. 

- -A sale or transfer under this: section can be made only .to .a company. It 
cannot be made to an individual speculator who intends to form and 
makeaprofit, by forming anew bompany. It must be -a sale direct 
' from a company to the other.. Bird v. Bird’s Sewage Co. , 9 Oh. 358 ; 

- : - Be Hester and Co., (1875), 44 L.J.. (Oh.), 767, 759, O.A. R 

(7j Sale to an agent of unformed company. 

But a sale to an agent or trustee for a company to be formed is good. Hester 
. a7id Co., {1875), 4:4:11.3. (Oh.) ’157,159 ; Postiethicaite v. Port Phillips 
Gold Co., iS G.I). i52. ' ; ' S 

' N.B. — But the Court of appeal appeared doubtful about this ;. m Be .Oawiwgf 
Jarrah Timber Co. (1900), 1 Oh. 708, , ; T 

(8) Sale to a foreign company. 

. A sale may be made to a foreign company or one not formed under the Act. 

Irrigation Ccnnpany of France, Bx. -g. Fox, 6 Gh. 11^, 192. U 

(9) Sale to a newly formed company. 

■ The purchasing company may be one formed for the purpose of taking over 
■ the business of the eompan-y heing wound. -up ^ . Imperial Mercantile 

■ ■ Credit Assurance, 12 Eq. bOi. . Y 

QM.rere;— Whether the purchasing company should not-be- an existing eompany > 
and not merely one formed^ after the sale is effected. Bee Planning 
Jarrah Co., (1900), 1 Gh. 708, 714. ; ‘ ■ W 

(10) Sale to an unlimited company, 

A limited company may, under this section,' transfer its business to an 
unlimited company with different objects. United Portsmo'itth 
Insitrance Go., Brown’s case, Twker’s oase, iTJj.J. Chi 151. X 

(11) Conveyance to trustees for benefit of creditors, void. 

- . - A conveyance by a company of all of its property _tp trustees for the benefit of 

all its creditors is void under S. 213 of this Act.,-'; Y 
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The wtiole...... to another Company [Concluded). 

(12) Injunction to I’estraia a sham sale. 

If the liquidators outer into a sham sale and transfer, the Court will restrain 
it by injunction. Be Agra and Masterman's Banli, 15 W.R. 554; 
Re Albert Life Assurance , Oh.. 6Xo, Z 

(13) Sale under the section valid though ultra vires of the company. 

The power of sale conferred by this section is in addition to any powers which 
the company may have under its regulations, and may be exercised 
although ultra vires, of the company. Clinch v. Financial Coi^wa- 
tiou ^1868} . L.B. 5 Eq. 450, 472, affirmed (1868), 4 Ch. App. 117, 
121, 123 ; Nicholl v. Eberhardt Go., (1889), 61 L.T. 489 O.A. cited 
in Halsbury’s Laws of England, Vol. V, p. 586. A 

(14) Scheme not to impose fresh liability on share-holders. 

[a) This section contemplates a sale of the assets of the liquidating company 
for sueh an equivalent in value as is pointed out in the section, and 
does not contemplate the subjecting of the share-holders in the 
liquidating company without their unanimous consent, to a fresh and 
original liability. See Per Cairns li.C. 1868 in OZinc/i v. Financial 
Coj'jwafion, 4 Ch. App, 121. B 

(i) Thus, a scheme under which the selling company guarantees the sufficiency 
of the assets sold for paying its creditors by providing that if the 
assets are not sufficient for the purpose, the deficiency is to be made 
up by calls. (Ibid.) C 

N.B . — It makes no difference that the liability is imposed only on the assent- 
ing members and not on the dissentients. [Ibid.) D 

N.B. — But it is not illegal to provide that the purchasing company shall pay 
the debts of the selling company, and that if the debts exceed the 
selling company’s assets, the sailing company shall be debtor to the 
purchasing company for the deficiency and a call may be made to 
provide for it. Banh of South Australia, (1895), 1 Oh. 578. See 
Buckley, 9th Ed., p. 43. E 

N.B. — This was not a re-construction but a sale merely in consideration of 
the purchasing company undertaking the debts of the old company. 
See Emden’s Winding up of Companies, 8th Ed., p. 324. F 

(15) Faymeat of premium on consideration shares. 

An arrangement is invalid, which provides for payment by the share-holders 
of the transferor company something not towards the capital of the 
transferee company, but by way of premium on the shares they are to 
receive, to be carried to the reserve fund of the transferee company. 
Im^erialBanle of China etc. V. Bank of Hindustan, China and Japan, 
6 Eq. 91. G 

(16) Lien over shares— Effect of transfer. 

A company having a lien on the shares can claim the lien on the money 
representing the shares in a sale of the company’s assets. lE.P, 
Lewis, 6 Ch. 818. H 

3.~^“ With the sanction of a special resoiutionA* 

Notice of meeting must refer to proceedings under the section. 

(a) A special resolution under the section is invalid unless the notice conven- 
ing the meeting clearly states that the transfer is to be made under 
this section. Imperial Bank of China etc. v. Bank of Hindustan 
etc., 6 Eq. 91 , also Irrigation Co. of France, Exp. Foiio, 6 Oh. 176, 
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3. — “ With the sanction of a special resolution'^ — [Concluded)^ 

•" (6) Thus, where the articles of association of a company contained a power of 

amalgamation, and a notice of a meeting merely stating that an 
agreement for amalgamation would be submitted for approval and 
resolutions for voluntarily winding up and for appointment of liq^uida- 
tors would be proposed, the notice was held to be insufficient as it 
did not clearly specify that this was to be a proceeding under S. 161 
of the English Companies Aet of 1862 (corresponding to the present 
section). Imperial Bank of China, India and Japayi v. Bank of 
Hindiistan, China and Japan, ^ J 

4. ~“ l^eceive in compensation — amongst the members of the 

Company being wound up.” 

(1) Sale for partly paid shares. 

The shares in the new company which constitute the consideration for a sale 
.and transfer of assets may be partly paid only, thus imposing a 
liability on the members qua members of the new company. Bisgood 
V. Henderson's Transvaal Estates, (1908), 1 Oh. at p. 760 *, City and 
County Investment Co., 13 Oh. D. 475 ; PostUtlmaitev. Port Phillips 
Co., 43 Oh. D. 462. K 

(2) Written contract to be filed if consideration shares are paid up. 

If the shares in the purchasing company are issued as wholly or partly paid, the 
provisions of S. 28, supra, as to the filing of a written contract with 
the Registrar of Joint Stock Companies, must be complied with, See 
Hew Eberhardt Co., 43 Oh. D. 118 ; Eisner and McArthur's case 
(1895), 2 Oh. 759. L 

(3) Provision for bonus or other benefit to directors. 

(а) The agreement for amalgamation may provide for payment to the directors 

of a special benefit, sucb as a bonus or compensation for the loss of 
their office, out of the purchase-money. Such a provision does not 
affect the validity of the amalgamation. But care must be taken to 
make a disclosure of it to share-holders. Southall v. British Mutual 
Life Assurance Co., 6 Oh. 614 ; Kaye v, Croydon Tramways Co. 
(1898), 1 Oh. 358 ; Tiessonv. Henderson (1899), 1 Ob. 861 ; Normandy 
V. Ind. Coope and Co. (1908), 1 Oh. 84. M 

(б) But after the company has gone into liquidation the company has no power 

to pass a resolution for compensating officials for loss of employment 
or for remunerating them for past services. Button v. West Cort By. 
Co., 23 Oh. D. 654 ; Strond v. Boyal Aquarium (1903), W*N. 146, N 

(4) AMangement to pay calls in instalments — Not enforceable in winding up. 

An arrangement under which calls on shares in the new company are payable 
in instalments, though enforceable while the company is a going 
concern, will not, if the. new Company is wound up before all the 
instalments are paid, prevent the liquidator of that Company from 
making an immediate call of the whole amount due on the shares, 
Cordova Union Gold Co., 2 Oh., 0 

(5 Consideration shares, not assets of old company, 

(a) Where a bona fide sale and transfer of the business of a company is made 
for shares in another company, and the consideration shares are 
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4,r~*‘ Receive i'n compensation. ....Mtnongst the members of the 
Company being wound up”— {Continued), 
distributed amoug the raembers of the old company, such shares are 
not the assets of the old company and are not liable for payment to 
creditors of that company. Cardiff Presefved Cool Go. v, Norton, 2 
Ch. App. 409. See also, 3 B.. 299 (309), T 

(i) A share-holder to whom fully paid shares and partly paid debentures are 

given in exchange for partly paid sha.res under a scheme of re-construo- 

■ tion cannot treat the instalments paid on his debentures, as a reduc- 

tion oi his liability to the old company. Ex. P. Jeaffreson, 11 Eq. 
109. . ^ 

(6) Yendor company not entitled to get back assets on failure of purchasing 

company. ; 

Where, under a scheme of amalgamation a purchasing company had under- 
taken to indemnify the vendor company against all liabilities and was 
eventually wound up, it was feefcZ that the vendor company was not 
entitled to get back the assets, on the principle of lien. In re Albert 
Life Assurance Co., 11 Eq. IM. R 

(7) Consideration to be distributed before closing of winding up. 

The consideration for the sale must be distributed among the members of the . 
old company before the close of its winding up. See Emdcn’s Wind* 
ing up of Companies, 8th Ed., p. 325. 8 

(8) Gohslderation for saie—Mqde of distribution. 

(а) This section enables the company to determine only the nature of the con- 

sideration to be accepted, but not the mode in which' it is to be distri- 
buted in the winding up. Oriffith v. Paget, 5 Oh. D.-894i T ' 

(б) The effect of the exercise by the liquidators of the power of sale and transfer 

under this section is to substitute the shares, debentures, policies and 
other like interests in the transferor Company tot the business or pro- 
perty so transferred or sold— in other words, merely to change the 

character of the assets applicable to the payment of creditors. 3 B. 

■ ■ 299 (307). - U 

(c) The rule of distribution is that contained in S. 177 (a) supra, Le., that the 

proceeds shall, unless the articles otherwise provide, be distributed 
among the members according to their rights and interests in the 
company. (Bid). 0/. La/ce Eic?o Oo., W-N. (1900), 44, ¥ 

(d) If there are preference and ordinary shares in the old company (the prefer- 
■ ence being as to capital and hot to dividends merely) an arrangement 

under which the shares in the new company are to, be distributed so 
as to benefit the deferred shares at the expense of the preferred, is 
invalid. Oriffith \. Paget, 5 Gh.L. 894. W 

(e) If the preference is as to dividends only and not as to capital, the conside- 

. ration shares both ordinary and.pteference, shall, unless the regulations 
of the old company otherwise provide, be distributed among the share- 
holders pro rata. An arrangement under which the preference shares 
in the new company are to be distributed among preference share- 
holders and ordinary shares among the ordinary share-holders of the' 
old company is invalid. (Bid) See also. Simpson v. Palace.- Theatre 
W.N. (1893), p. 91. X 
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4.—** Receive in compensation amongst the members oi the 

Company being wound up ”~-{Gmtinued), 

(/) If however, the articles prescribe a'mode of distribution not according to 
the rights and interests of the members inter se, but in some other 
manner, e.j?., in the manner to be determined by a special resolution, 

' a distribution made in accordance with the articles is good, for under 

S. 177 (a) the assets are to be distributed among members according 
to their rights and interests unless the regulations otherwise provide. 

J i See Simpson V, Palace Theatre Co., 70. Y 

(9) I/iinit of time for application of shares in the new oompsBay. 

(а) A scheme is not invalid by reason of the fact that it fixes a limit of time, 

such limit being reasonable, within which share-holders ate to elect 
whether they will take shares iii the new company or not. See 
Postlcthioaite v. Port Philip Gold Co., 43 Oh, D, 452. See also, 
Zuceani v. Nawpai Co., 61 L.T. 176=1 Megone 230 ; Burdett-Coutts 
V. Trwe BlMe (1899), 2 Oh. 616, 624. Z 

. (6). Thus, where a scheme fixed a limit of a fortnight, held the exercise of the 
option more than two months after was too late. {Ibid), A 

(c) Even if no time is fixed the election mu.st be made within a reasonable 

time. It is of the highest importance for a person having a right to 
join the new company to be diligent iri exercising such right. Weston 
■ V. New Quston Co., 60 L.T.R. 805. Postlethwaite v. Port Philip Gold 

Co., 43 Oh. D. 452. B 

(d) He will lose his right to claim the new shares if he lies by to see whether 

they will rise in value. Westonv. New Quston Co., 60 L.T.R. 805. C 

(e) A share-holder who does not apply for shares in the new company within 

the time fixed cannot as a rule obtain allotment of the shares or dam- 
ages. TFesiojt V. ITeio Cwston Co., 62 L.T. 276. SouthAfricanPet- 
rolkim Fields, Ltd ,W.N. {mi) 189. D 

(10) Allotment to an underwriter of shares not applied for. 

An agreement is valid which provides that shares not applied for, within a 
limited time by the share-holders, may be allotted by the new company 
to an underwriter. Burdett-Coutts v. True Blue ( Hannam') Gold 
Mine (1899), 2 Oh. 616 ; Ftiller v. White Feather (1906), 1 Oh. 823. E 

N.B. — But, if such an agreement were submitted for the sanction of the 
Court, probably the Court would refuse to sanction it. Burdett- 
Coutts v. True Blue {Hannans') Gold. Mine {1889), 2 Oh. 616; Can- 
' ning Jarrah Timber Co., (1900), 1 Ch. 708. See also v. 

Eberhadt Co.y BIL.T, m. . ' F 

(11) Sale of shares not applied for distribution of proceeds. 

{a) Though the new company may have a right to dispose of shares not applied 
for within the time fixedj the members who did not elect within the 
time cannot be deprived of the proceeds of the sale of those shares. 
See Manners v. St. David’s Mines, Ltd., (1904), 2 Oh. 503. G 

(б) Thus, a scheme cannot provide that where members do not elect to take 

I shares in the newcompany, their shares are to be sold and the proceeds 

to be paid to the new company. (Ibid). H 
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4,—‘^ Receive in compematioa,..,.. amongst the members of the 
Company being wound up ” — (Continued). 

(12) Offer for shares in the new company. 

An intimation given by the liquidator to a member of the selling comi)auy that 
he shall be entitled to an allotment of shares in the purchasing comp- 
any is not an offer, but is merely an invitation to make an offer. If 
the member applies to the new company claiming his allotment, the 
application is an offer and can be withdrawn at any time before ac- 
ceptance. &ee Be Metropolita7i Fire Insurance Co,, Wallace's case, 
1900^ 2 Ch. 671. I 

(13) Allotment of shares direct to share-holders of old company. 

(a) An agreement under this section may stipulate for the distribution of tho 

shares in the new company directly among the share-holders of the 
transferring company and not to the liquidator, in the first instance. 

City and County Investment Co., 13 Oh, D. 475 ; Basye Mining Co., 
Dj/et’s case, 43 L.T. 85, J 

(b) They should generally be allotted in this way as they may impose liability 

on the allottee. Basye Mining Co., Byeti’s case, 43 L.T. S5. K 

(14) Failure of consideration — Re-payment to members of money paid on shares. 

A member of a selling Company who paid money for shares in ' the sailing 
Company under a void amalgamation was held entitled to re-payment 
of the money in the winding up of the purchasing Company, tho con- 
sideration having failed under a common mistake of law and fact. 
E .P . Alison, Be Bank of Hindustan China and Japan 4:2, L.J. Ch. 
505, following. Be London and Exchange Bank, 16 L.T.R. 340. h 

(15) Sale by liquidator of shares taken by member, 

A liquidator who erroneously sells the shares which a member has agreed to 
take, cannot be made liable for damages in the winding up. Hills 
Waterfall Estate Co., (1896), 1 Ch. 947, but see Pulsford v. Devenish 
(1903), 2 Ch. 625. M 

(15-a) Sale and transfer, a virtual dissolution- 

When a Company has transferred all its property and business to a new Com- 
pany and all the shareholders in tho old Company have accepted 
shares in the new Company in exchange for their own, such an 
amalgamation operates as a virtual dissolution of the old Company; 
and ex- shareholders in the old Company, though they remain liable 
to creditors of the old Company, cannot by an attempted resuscita- 
tion deal with their shares in the old Company as it were a going 
concern. ChappeVs case, 6 Oh, App. 902 ; Allin's case, 16 Eq. 454 ; 
Be Taurine Co., 25 Oh, D, 137 cited in Manson, p. 399. N 

(16) Validity of re-construction, or amalgamation, how impeached. 

(а) A transfer or .amalgamation under this section can be impeached by a 

shareholder only by an action. Its validity cannot be determined 
by a petition. Imperial Bank of China etc., 1 Oh. 339, 347. Finan- 
cial Corporation W.N. (1866), 162; International Life Assurance 
Society, 20 L.T. 433. 

N.B.— But see City and County Investment Co., 13 Oh. D. 475, where the 
validity of the agreement was determined on appeal. 0 

(б) Where pending an action to try the validity of a sale and transfer, a winding 

up petition was presented, the Court ordered it to stand over till the 
action was heard. Be Financial Corporation (1Q%&),'^ .H. iQ2. P 
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4. — ^‘Receive in compensation amongst the members of the 

(Company being wound up ’’—(Continued). 

(c) The action may be brought by a dissentient on behalf of himself and all 

other share-holders, though the scheme has been assented to by a large 
number of sharerholders and has been actually carried into effect. 
Clinch V, Financial Corporation, 5 'Eq. Cih. 117 ; Bird v. Bird’s 

Sewage Co., 9 Oh. 358. Q 

(d) But if the arrangement though irregular is intra vires the company, and 

is capable of confirmation, the Court will not grant leave to a share- 
holder to use the company’s name in an action |o restrain the arrange- 
ment. Be Irrigation Co. of France, E.P. Fox, iOJj.J.Ch. iii6 \ Eester 
and Co., 44 L.J. Gh. 620. R 

N.B, — An amalgamation cannot be set aside on the admissions of the liquida- 
tors ; the fact must be regularly proved. Be Empire Corporation, 20 
L.T.R. 103. S 

(17) Action barred by delay or acquiescence. 

Acquies5cence or delay may bar the action where the sale though unauthorized 
is made hona fide. See Clinch v. Financial Corporation, 4 Ch. 117 = 
5 Eq. 450 ; Hafod Hotel Co., 18 L.T. 144. T 

(18) Member of selling Company, liability of, as member of purchasing Company, 

when amalgamation fails. 

Where during the progress of proceedings for amalgamation a share-holder of 
the selling Company applies for shares in the purchasing Company, 
and the proposed amalgamation falls through, the question arises 
whether the application is subject to a condition precedent that has 
not been fulfilled. This question may be solved by applying the fol- 
lowing tests : — 

(a) If the share-holder enters into no personal negotiation with new Company, 

but only acts through the old Company, he is not bound, unless the 
amalgamation is eventually completed. Dougan’s case, Re Empire 
Assurance Corporation, 8 Oh. 540, 546 ; Beck’s case, 9 Ch. App. 395 ; 
Alabarter’s case, 7 Eq, 273. U 

(h) But if instead of acting through the selling Company he makes a personal 
application to the purchasing Company, and the shares are registered 
in his name, he is liable though the amalgamation does not take place. 
(Ibid). See also Hare’s case, 4 Oh. 503 ; Ohalle’s case, 6 Oh, 266. S' 

(19) Liability by estoppel. 

(n) A member who has accepted shares in the new company may by his con- 
duct be estopped from denying his liability as a member of the new 
company though the amalgamation turns out to be void- Bank of 
Hmdicstan, China and Japan, 42 L. J. Ch, 505 = 9 Oh. App. 1. W 

(b) But where an amalgamation was declared void, a member of the old Com- 

pany was not, by the fact that he applied for shares, paid a deposit 
. and received a notice of calls without objecting, estopped from deny- 
ing that he had become a share-holder in the new Company inasmuch 
as ho had thus acted on- a rnistaken representation on the part of the 
new Company- BanJc of Hindstan v. Alison, Jj. B, Q 0. R. see 

also Brjgg’s case, Ee lPbsfem /nsMrawce Co., 19 :L.T.R. 758. X 
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4. — “ Receive in cottipensatloa.....Mmongsi the members of the 
Company being wound up ’’—{Cmcluded) , 

(20) Shares held in trust under authority to retain “ in present form.” 

Whore an estate is held in trust with an authority that a part of the estate 
consisting of shares in a company, shall he retained ‘in its present 
form ’ shares which come to a trustee under a scheme of re-construc- 
tion ace covered by the authority. Smith V . Letois (I90i) , 2 Vjh. GCi7 , 
0, P. Be Awson 1907, W. N. 196. ^ 

(21) Injunction against the old company does not bind the new company. 

The new company is in no sense the servant or agent of the transferor company 
and is nob bound by injunctions granted against it. Bosch \ , Simvis 
Manufacturing Go., {1900). See Halsbury's Laws of England, Yol.Y, 
p, 591. 2 

5,— “Any sale being wound up.” 

(1) Sale under the section binds creditors and share-holders. 

(o) Though the section does not mention creditors, still, a sale and transfer 
of a company’s assets under this section is binding on both creditors 
and share-holders of the transferor company. City and County 

investment Co,, 13 Ch. D. 475. A 

Bf.B. — A sale and transfer under the section is not void by reason of the 
claims of creditors nob being previously satisfied or secured. 3 B. 
299 (307). B 

(2) Creditor’s remedy when his debt is unpaid. 

(a) The remedy of a creditor who cannot get payment of his debt is to obtain 
a supervision or compulsory order within a year, in which case the 
special resolution authorizing the re-construction is rendered invalid 
by the last para, of this section unless it is sanctioned by the Court. 
City and County Investment Co., 13 Ch. D. 476 ; Bisgood v. Hender- 
son’s Transvaal Estates, (1908), 1 Ch. at p. 760. C 

'(b) But creditors having a mortgage over the company’s assets may, under the 
terms of their mortgage, be entitled to prevent a sale of the assets. 
Borax Co. (1899), 2 Ch. 130, cited in Halsbury’s Latvs of England, 
Vol. V., p. 586. ‘ D 

6,—“ If any member hereinafter mentioned. ” 

(1) Courses open to share-holders on re-construction. 

When a scheme is proposed under this section, a share-holder has three courses 
open to him (1) he may assent to the resolution, (2; he may re- 
main neutral without either assenting or dissenting, or (3) he may 
dissent within the time and in the manner provided in the section. 
Los’ case, Be Baw/c o/ IfiwdttstoTO, 11 Jur. N. S- 661- E 

(2) Effect of neither assenting nor dissenting. 

A member wbo has neither assented to the scheme nor dissented in the manner 
and within the time specified in the Section cannot on that account 
be forced to take shares in the new company. The only consequence 
of his not so dissenting is that he is deprived of the provision for the 
purchase of his interest and must either accept the new shares or 
teke notihmg. Clinch Einancial Cory., i Ch., Ill \ Emywe Assur- 
ance Cor^., 4 Eq. 84J ; E.P. PoX, 6 Gh. 176. Bank of Hmdustan 
etc. Los’ case, 13 W.R. 883 = 12 L.T. 690 = 34 L.J. (Ch.) 609 = 11 Jur. 
(N.S.) 661 ; Higgs’ case, 2 H, and M. 657 ; Margin’s case, 2 H. and 
M. 669. F 
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6, — “If any member hereinafter mentioned “ — [Continued). 

(3) Rights of a dissentient membep. 

A member who expresses his dissent from the resolution in the manner and 
within the time specified in the section can call upon the liquidators 
either to abstain from carrying the resolution into efiect or to pur- 
chase the dissentient’s interest in the Company. © 

(4) Froyiso for purchase of dissentient’s interest, object of. 

The object of this proviso relating to the purchase of the dissentient’s interest 
is to enable the liquidator acting for the company to buy off the 
opposition of a share-holder to the proposed rule and transfer. De 
Rosas V. Anglo-Jtalian Bank, L.R. 4 Q.B. 474. H 

(5) Liquidator’s duty on receipt of notice of dissent. 

“ On receipt of the notice of dissent it becomes the duty of the liquidators to 
elect which of two courses they will pursue ; they must either abstain 
from carrying their resolution, or purchase the interest held by tbe 
dissentient member”. Per Hanneti in De Rosas’s case, L.B. 4 Q.B. 
at p. 474. I 

(6) Election by liquidators to purchase dissentient’s interest, effect of. 

If the liquidators have manifested their election to purchase the dissentient’s 
interest, it is nob open to them afterwards to withdraw frord that 
election. When the election is made, a valid contract is entered into 
for the purchase and sale of interest of the dissentient share-holder 
and it is immaterial whether the price is ascertained by agreement, 
or by the mode substituted for agreement, namely, by arbitration. 
Per Hannen, in De Rosas’s case, L.R. 4 Q.B. at p. 474, referred 
to in 7 B. 494. J 

(7) Notice of dissent— Contents of. 

(а) A notice of dissent given by a share-holder must state not only that he 

dissents from the resolution but also that he requires the liquidator 
either to abstain from carrying the resolution into effect or to purchase 
his interest. Union Bank of Kingstm-Upon-Hull, 13 Oh. D. 808. K 

(б) A notice which conveyed merely an expression of dissent from the resolu- 

tions previously arrived at, but contained no express intimation that 
the dissentient shareholder would claim his proportion of the assets 
and that steps should be taken with a view of paying to him the value 
of his shares, was held not a sufficient notice. 7 B. 494 (508). L 

(c) But a notice which is valid in other respects is not invalidated by reason 
of the fact that alternative demand requires his shares to be purchased 
at the amount be had paid for them instead of at the price to be 
determined by agreement or arbitration. Re Anglo-Italian Bank and 
De PosdW, L.B. 2 Q.B. 452. M 

(8) Notice of dissent— No particular form required. 

The Act prescribes no particular form of words in which the notico is to be 
given. Any notice, in writing, however expressed would be sufficient 
if it clearly conveyed to the liquidators the dissent of the share-holder 
from the resolution and his demand that they should either abstain 
from carrying the resolution into effect, or purchase his interest in 
the manner prescribed by the Act. 12 B. 526 (638). N 
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any member......hereinatier mentioned — {Gontmiied). 

{9} Notice 3?efe!?ring to section— Omissions in— Effect of, 

(a) A notice oi dissent ■whicb, states that the member dissents from the resolu- 
tion, and that the notice is one given under this section is not insulli- 
cient by reason of the fact that it only retjuires the liquidators to 
purchase the dissentient’s interest in the Company and docs not state 
the alternative course open to them under the section, to abstain from 
carrying the special resolution into effect ; for, the reference to the 
section contained in the notice is saffioienb to incorporate into it the 
other^alternative, and renders it a notice which gives the liquidators 
the option which they are entitled to exercise under the section. 12 
B. 526. 0 

{b) Thus, a letter in the following terms was held to be a sufficient notice • 
“ With reference to the resolutions to winding up the above Company, and 
which were passed and confirmed on the 14,th instant, we hereby give 
you notice under S. 201 of the Indian Companies Act VI of 1882, and 
require you to purchase the interest held by us in the said company at 
such price as may be determined either by private agreement or by 
arbitration as we are dissentients from such resolution.” 12 526.P 

(10) Notice before confirmation of resolution. 

Weere after the passing and before the confirmation of the resolution for 
voluntary winding up with a view to re-construction, a share-holder 
served a notice of dissent addressed to the secretary or liquidator of 
the company, and the company did not take any objection to the 
notice until a month after tho confirmation of the resolution, the 
notice was held valid. London and Westminster Bread Go., (1890) 
W.N. 8=62 L.T. 224=38 W.B. 277. Q 

N.B.— But probably a notice given before any resolution is passed .would nob 
be a valid notice. (Ibid.) R 

(11) Irregularities in notice— Waiver of. 

However informal and irregular a notice of dissent may be, the liquidators 
may waive tho irregularity, and the dissentient would then bo enti- 
tled to proceed as if the notice had been perfectly formal and regular. 
7 B. 494. S 

(12) Notice by share-holder not on the register. 

Where a transfer is nob registered before re-oonsbruction, a notice given by the 
transferee is valid, provided the transferee obtains a rootifi!cation of the 
register utiwe pro twnc by getting himself registered as a member as of 
a date before he dissented. Sttsseas Bricfe Co., (1904), 1 Oh. 598. T 
N.B.— So long as a transferee who is entitled to be registered is not registered 
as a share holder, the transferor is a trustee for the transferee. See 
Booneyv. StatUon (1900), 17 T.Xi.B. 28. U 

(13) Rights of dissentients cannot be excluded. 

(a) A sale and transfer of all the bixsiness and property of a Company whether 
made under this section or under powers conferred by the Memorandum 
of Association is invalid if ; it deprives the dissentients of their rights 
under the section. Y 
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any member hereinafter mentioned {Concluded). 

(b) A provision in the Memorandum of Association of a Company for the sale 

of all its assets and undertaking and for the distribution of the procGoda 
does not enable the Company to make a sale and distribution on terms 
other than those which this section imposes. See Bisooad v. Hender- 
son's Transvaal Estates (1908), I Oh. 743, overruling; Cotton y. 
Imperial Gorp. (1892), 3 Oh. 454 ; Doughty v. Loniagunda Beefs (1902), 
2 Ch. 857 = (1903), 1 Oh. 673 ; Fuller v. White Feather (1906), 1 Oh. 
823. W 

(c) Any provision in the Memorandum or Articles of Association empowering 

the liquidator to sell and distribute all the assets in a manner not 
authorized by this section is ultra vires and cannot be enforced. See 
Bisgood v. Henderson's Transvaal Estates, (1908), 1 Ch. 743 ; Bayne v. 
The Cork Co., (1900), 1 Oh. 308; Buring-Oould v. Sharpington etc,, 
Syndicate (1899), 2 Ch. 80. X 

(fZ) The Legislature has conferred on the liquidators the power to sell for 
shares subject to certain safeguards, and this impliedly prohibits a 
sale for shares by a liquidator without those safeguards. Payne v. 
Cork Co., (1900), 1 Ch. 308. Y 

N.B. — But it may be different where the sale is of part of the assets only. 
See Wall v. London and Northern Assets Corporation (1898), 2 Oh. 
469, C.A. . Z 

(14) Re-construction at the instance of creditors— Rights of dissentient creditors. 

{a) Where a scheme is sanctioned at the instance of a majority of creditors 
under S. 203 supra, the principles applicable to dissentient share- 
holders under the present section are applied to dissentient creditors. 
Re Tunis Railways Co., 10 Ch. D. 274 N., affirmed on appeal in (1874) 
W.N. 165=30 L.T. 512 = 31 L.T. 264. A 

(6) Thus, where a large majority of debenture holders of an insolvent company 
were in favour of a scheme of re-construotion, the Court, in spite of 
the dissent of a small minority of debenture holders, sanctioned a 
scheme of re-construction under which the dissentient debenture 
holders were to receive the then value of their debentures. Re Tunis 
Railways Co., 10 Ch. D. 270 N., affirmed on appeal in (1874) W.N. 
165 = 30 L.T, 512 = 31 L.T. 264. B 

(15) Dissentient’s liability as contributory. 

(a) A sale and transfer under the section does not release a dissentient share- 

holder from his liability as a contributory in the winding up of the 
old company. The section merely provides for the purchase by , the 
liquidator of the dissentient’s interest, that is, of his right to share in 
the surplus after all debts are paid. The fact that such purchase is 
carried out by a transfer of his shares makes no difference to his 
liability. Impterial Land Co. of Marseilles, Vining's cam, 6 Ch. 96. Q 

(b) But the dissentient will not incur any liability in respect of the arrangement 

so made and from the costs of the liquidation. Be Marine Investment 
Co., E.P. Poole's Executor’s, S Ch. 10^, IIQ. D 

(c) And it seems that even his liability to the creditors of the old company 

would be extinguished after a year. See City and County Investment 
Go., 13 Oh. D. 476. , ' E 
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f. — “S j/c/i purchase^ money to be paid before the company is dissolved. *’ 

(1) Dissentients’ claims to be satisfied before assets are parted. 

If the company is going to part with all its assets, and only the shares in the 
new company will ferhain to satisfy the dissentients’ claims, the liq- 
uidators may be req^uired to give an undertaking not to part with the 
assets until the dissentients have been paid the value of their shares, 

Hester and Co., 44 L.J. Gh. 767 = 1875 W.N. 179 ; Bisgood v. Hender- 
son's Transvaal Estates (1908), 1 Oh. at p. 760. F 

N, B.— The object of the provision that the purchase money is to bo paid be- 
fore {he old company is dissolved is to preserve the dissentient’s remedy 
against the assets of the old company for payment of his demand. 
He Mer find Co., 44 L.J. Oh. 757. G 

(21 Suit by dissentient for recovery of purchase money. 

(а) Where the liquidator has elected to purchase the interest of a dissentient 

share-holder, and the price is either agreed upon or arbitrators are 
appointed, there is a contract binding upon the company for the sale 
and purchase of the dissentient’s shares. The share-holder is to be 
considered as having withdrawn from the partnership, and if the pur- 
chase money in respect of his interest is not paid, ho may sue the 
company for the same either on the agreement or the award. De 
Bosas V. Anglo-Italia7i Baiik, It.H. i Q.B. A62, H 

(б) To such an action, the company can plead any set off or equitable defence. 

[Ibid), I 

S . — “ If an order. . ..sanctioned by the Court. ” 

(1; Compulsory or supervision order, who can obtain. 

(a) As a rule only creditors can obtain a supervision or compulsory order 

under the proviso to the section ; the object of the proviso is to protect 
creditors by reserving their rights. A resolution under this section 
is generally binding on share-holders and cannot be set aside at their 
instance. Be Callao Bis. (7o., 42 Oh. D, 169. J 

N.B. — The policy of the proviso is to protect creditors by reserving their 
rights. (Ibid). K 

(b) Bub when a scheme of re-construction or amalgamation appears unfair, a 

compulsory order will be made even at the instance of share-holders, 
with a view to prevent the scheme being carried through without 
the sanction of the Court. Consolidated South Band Mines, 1909, 
W.N. 35. , L 

(2) Sanction of Court. 

An order of the Court sanctioning a scheme under the last para, of the section 
should be made either before making the supervision or compulsory 
order or simultaneously with such order. The sanction cannot be 
given subsequent to such order, Be Callao Bis. Co., 42 Oh. D. 169. M 

N.B. The liability to have a re-construction avoided by reason of a compulsory 
or supervision order being obtained within 12 months may render it 
expedient to apply forthwith for a supervision order in order to be 
able to apply immediately for the sanction of the Court. New Flag 
Sta^' Co., W.N. (1889), p. 12.3. N 
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an order sanctioned by the Court” — {Concluded), 

(3) Guide to Court’s discretion in granting sanction. 

(a) In granting or refusing its sanction to a scheme under the section the Court 
will see whether that everything has been fairly done and put before 
the creditors and share-holders, and whether they have been informed 
of all that they ought to be informed of; that a decision has not been 
snatched by surprise ; that there has been nothing which would reduce 
the Court to say there has been either a surprise or fraud upon the per- 
sons sought to be affected by it. Per Lord Hatherly F.C., In re 
Agra and Masterman’s Bank, L.R. 12 E^. 509 note, cited in 
3 B. 299. 0 

(5) A Company hona fide mid its business and property in consideration for 
shares in another Company. The new Company also undertook to 
discharge all the first debts and liabilities of the old Company. The 
new Company worked for a time and was then wound up before 
it discharged all the debts of the old Company. Then, the winding up 
of the old Company was ordered to be continued under the supervision 
of the Court, and the new Company applied to obtain the sanction of 
the Court for the sale and transfer to the new Company. The Court 
gave its .sanction in spite of the opposition of some of the unsatisfied 
creditors of the old Company who insisted that sanction should be 
refused except upon the condition that they should be paid in full 
out of the property of the old Company, 3 B. 299. P 

(c) Where the scheme is approved by the majority and is clearly advantage- 
ous, the Court will not withhold its sanction merely by reason of sug- 
gestions of possible liabilities to the dissentients unless it appears 
that the liabilities will in fact ensue. Marine Investment Co., E. 
P. Poole’s Executors, 8 Ch. 702. Q 

205. The price to be paid for the purchase of the interest of 
Mode of determi- any dissentient member may be determined by 
ning price. agreement. If the parties dispute about the 

same, such dispute shall be settled by arbitration under the provi- 
sions next hereinafter contained. 

(Notes). 

General. 

(1) Corresponding Bngish law. 

This section corresponds to the last words in S. 192 (3) of the English Com- 
panies (Consolidation) Act of 1908. R 

(2) Price of dissentients’ interest— When to be settled by arbitration. 

If a di.ssentient share-holder does not accept shares in the new company or the 
price fixed by the liquidator as the value of his interest, the price of 
the dissentients’ interest must bo settled by arbitration. Imperial 
Mercantile Credit Association,: Vi 50d. S 

(3) Fairness of price offered by liquidator— Onus of proof. 

Where the dissentient and the liquidator do not agree as to the price of the 
dissentient’s interest and the matter is referred to arbitration, it is 
upon the liquidator to show that the price offered by him was a fair 
one. Mo?-gra»’s case, 28 Oh. D. 620. T 
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General— {Goncl‘ude0). 

(4) Inspection of company’s books by a dissentient share-holder. 

A dissentient share-holder who has refused to accept the price offered by the 
liquidator and has claimed an arbitration is not entitled while the 
arbitration is pending but before any steps have been taken under it 
beyond naming the arbitrators, to inspect the company’s books and 
papers which have been handed over to the new company, in order 
to see whether it would be advantageous to accept the ofier. Qlainor- 
ganshire SanJcing Co,, Morgan's case, 28 Ch. D, 620 = 33 W.R. 209. U 

(5) Examination of company’s officers by dissentient share-holder. 

Nor is a dissentient entitled to examine the directors and the liquidator of 
the old company under S. 163 with a view to obtain information as 
to the value of his shares. British Building Stone Co., (1908), 2 Oh. 
450. ¥ 

N.B. — But Buckley says that inasmuch as that value must include his share 
of what, if anything, ought to be contributed by misfeasants to the 
assets of the company, it is not obvious why a share-holder who has 
demanded the value of his interest should be precluded from proceed- 
ings for misfeasance and any facilities for supporting them. There is 
no doubt a discretion to be exercised, having regard to all the circum- 
stances. See Buckley, 9th Ed., p. 438. W 

(6) Order to pass liquidator’s accounts, after resolution for re-construction. 

After the passing by resolutions for a re-construction under the section, the 
Court will not, at the instance of a dissentient share-holder, order the 
liquidator to bring in and pass his accounts. Be Imperial Mercantile 
Credit Association, 41 L.J. Oh. 119. X 

206, When any dispute so directed to be settled by arbitration 
has arisen, then unless both parties concur in the 
ar^^fr“^?or when appointment of a single arbitrator, each party, 
questions are to be on the request of the other party, shall by writing 
tration. under his hand nominate and appoint an arbi- 

trator to whom such dispute shall be referred. 

After any such appointment has been made, neither party 
shall have power to revoke the same without the consent of the 
other, nor shall the death of either party operate as such revocation. 

If for the space of fourteen days after any such dispute has 
arisen, and after a request in writing has been served by the 
one party on the other party to appoint an arbitrator, such last 
mentioned party fail to appoint such arbitrator, then upon such 
failure the party making the request, and having himself ap- 
pointed an arbitrator, may appoint; suc.h a.rbitrator to act on 
behalf of both parties, and such arbitrator may proceed to hear 
and determine the matters in dispute ; and in such case the award 
or determination of such single arbitrator shall be final. 
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(Notes). 

General. 

(1) Corresponding English Law. 

, S. 192 (6) of the English Companies (Consolidation) Act of 1908, provides 
for the determination of the price of the dissentient’s interest by- 
arbitration and runs thus. 

h’or purposes of an arbitration under this section the provisions of the Com- 
panies Glauses Consolidation Act, 1845, or in the case of a -winding 
up in Scotland, the Companies Clauses Consolidation (Scotland) Act, 
1845, with respect to the settlement of disputes by arbitration, shall 
be incorporated with this Act; and in the construction of those provi- 
sions this Act shall be deemed to be the special Act, and “the 
Company ” shall mean the transferor Company, and any appointment 
by the said incorporated provisions directed to be made under the 
hand of the secretary, or any two of the directors, may be made under 
the hand of the liquidator, or if there should be more than one 
liquidator, then of any two or more of the liquidators. 

The procedure as to the appointment of arbitrators under the Companies 
Glauses Act is similar to that prescribed by this Act. The Act pro- 
vides that when each party nominates an arbitrator they shall appoint 

^ an umpire, but if the refusal or neglect to appoint one, and one of the 

parties to the arbitration is a Railway Company, the Board of Trade 
appoints the umpire, The Act contains no provision in the ease of 
other Companies. In such a case au umpire may be appointed by a 
Judge under the Common Law Procedure Act 1864, S* 12. See Buckley, 
9th Ed,, p. 438. 

It has been held that the provisions of the Companies Clauses Act relating to 
arbitration do not apply where provision is made for arbitration in the 
articles of association. De Bosazv. Anglo-ltalian Banlt, L.R.; 4 'Q.B., 
462. Y 

(2) Commission to examine witnesses. 

For the purpose of an arbitration under this section the Court may, upon the 
application of the liquidator, order a commission to issue bo examine 
witness abroad as to the value of the shares. See Mysore West Oold 
Mining Co., 42 Gh. D. 535. Z 

(3) Amount credited as paid up on consideration shares, no test of the price of 
dissentient’s interest. 

The value of the dissentient’s interest is a question of fact. Neither the 
amount credited as paid up on the shares of the now company, dis- 
tributed among the share-holders of the old company, nor the market 
value of the old company’s shares is nece-ssarily a test, though each 
• may bean indication of the value. See Be Mysore West Gold Mining 

Go,, 42 Ch. D. 635. A 

(4) Second reference to arbitration. 

The rights of a dissentient share-holder whose matter has been referred to 
arbitration were not limited to a single reference to arbitration, and 
wore not extinguished by the expiry, without an award being made, 

1 of the time fixed by such reference for making an award. In such 

a case, unless otherwise disentitled, he was entitled to a second 
reference. 7 B. 494. B 
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207. If, before the matters so referred are determined, any 
Vacancy of arbi- arbitrator appointed by either party die, or become 

trator tobesuppiied. incapable or refuse, or for seven days neglect, to 
act as arbitrator, the party by whom such arbitrator was appointed 
may nominate and appoint in writing some other person to act in 
his place ; and if, for the space of seven days after notice in writing 
from the other party for that purpose, he fail to do so, the remain- 
ing or other arbitrator may proceed er parte ; and every arbitrator 
so substituted as* aforesaid shall have the same powers and autho- 
rities as were vested in the former arbitrator at the time of such his 
death, refusal, or disability as aforesaid. 

208 . Where more arbitrators than one have been appointed, 
Appointment of they shall, before entering upon the matters 

referred to them, nominate and appoint by writ- 
ing under their hands an umpire to decide on any such matters on 
which they shall differ. 

If such umpire die, or refuse, or for seven days neglect, to act, 
they shall forthwith, after such death, refusal, or neglect, appoint 
another umpire in his place ; and the decision of every such umpire, 
on the matters so referred to him, shall be final. 

(Note). 

N.B.—As to the appointment of an umpire under the English law when the 
arbitrators refuse or neglect to appoint one. See notes under 8. 206, 
swpra. 

209 . The said arbitrators or their umpire may call for the 
Power of arbitra- P^^oduction of any documents in the possession or 

tors to call for books, power of either party which they or he may 
think necessary for determining the question in 
dispute, and may examine the parties or their witnesses on oath. 

210. The costs of and attending every such arbitration to be 
Costs to be in dis- d®t®^*nhned by the arbitrators shall be in the 

cretion of arbitra- discretion of the arbitrators or their umpire, as 
the case may be. 

(Note). 

General. 

Costs of arbitration, where no definite sum was tendered to dissentient. 

If the liquidator has not tendered a definite sum as the price of the dissentient 
share-holder’s interest the arbitration proceedings will not be at the 
peril of the dissentient as to costs; the costs will bo reserved. 
hnxterial Mercantile Credit Association, bQi, G 
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211. On the application of either of the parties, the submis- 

Submission to arbitration may be filed in the 

arbitration may be Court, and an order of reference may be made 
filed in Court. thereon ; and the provisions of the Code of Civil 

Procedure shall, so far as the same are applicable, apply to every 
such order and to all proceedings thereunder. 

212. Where any Company is being wound up by the Court 
Certain attach- or Subject to the Supervision of the Court, any 

SiT^executTonJ^To attachment, distress, or executmn put in force, 
devoid. without the leave of the Court, against the 

estate or effects of the Company after the commencement of the 
winding-up shall be void i. 

Nothing in this section applies to proceedings by the 
Government. 

(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 211 of the English Companies (Consolidation) 
Act of 1908. That section, however, applies only tn Companies re- 
gistered in England or Ireland. The words “ without leave of the 
Court ” after the words “ put in force ” are not found in the English 
Act. The English Act contains the word “ sequestration ” between 
the words “ attachment” and “ distress,” and after the words " shall 
be void,” the English Act contains the words “to all intents.” The 

words “ Nothing Government” are not found in the English 

Act. D 

(2) Effect of the section, 

Under this section, an attachment, distress or execution put in. force against 
the escate or effects of the Company after the commencement of the 
winding-up is not absolutely void but is subject to the discretionary 
power under S. 136, supra, to allow the attachment, etc., to proceed. 
This is clearly shown by the use of the words ‘ without the 
leave of the Court ’ in the section. The corresponding section of 
the English Act (S. 211) does not contain the words ‘ without leave 
of the Court still, in Exliall Mining Oo., 1 De J. and 8. 377, 
it was held that the section must be read with Ss. 140 and 142 
of the English Act corresponding to Ss. 134 and 136 of the Indian Act 
and in effect should be read as if “ except by the leave of the Court” 
were added. See also Vron Iron Colliery Oo^, and notes under S, 134, 
supra, E 

(3) Restraint of proceedings against Company in voluntary liquidation. 

Though the section does not apply to a Company in voluntary liquidation, 
still the Court may. on application made under S. 182, suyva, restrain 
an execution put in force against the effects of a Company after the 
commencement of a voluntary winding-up. See Westbury v. I'wigg, 
(1892), 1 Q.B. 77. ' P 
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l.—‘* Any attachment — shall be void.” 

(1) Execution, when is ‘ put in force.’ 

{a) An execution to be void under the section must have been ‘ put in lorco ’ 
after the commencement of the winding-up. An execution is said to 
be ‘ put in force ’ only where it is perfected by seizure and attachment 
of the iudgment-debtor’s property. The section therefore does not 
apply if execution has been perfected by seizure and attachment, 
though the property has not been sold, before the commencement of 
winding up. Great Sfeip Co., Parry’s case, 4 De J. and S. 63 = 33 L.J, 
(Oh.) 245 = 3 N.R. ]81 = P2W.R. 139 = 10 Jur. (N-. S.) 8. G 

N.B —But tSough an execution levied before commencement cf winding up 
is not void under tbe section, a sale is a proceeding under S. 136, 
supra, and if tbe property has not been sold before winding up, the 
Court may, in its discretion, restrain the sale, but it will not generally 
do so in tbe absence of special circumstances, Perhins Beach Oo., 1 
Oh, D. 371 ; Great Ship Co., Parry’s case, 4De J. and S, 63; Withern- 
sea Brickworks, 17 Oh. Div. 337. H 

{b) If the execution is put in force after the presentation of the petition, but 
before the winding-up order is made, the section applies, and the 
execution is void unless ratified by the Court. Traders North Stafford- 
shire Co., E-P. North Staffordshire Eaihoay Co., 19 Bq. 60. I 

N.B. — The same rules apply to a distress as to an oxeoution. Sea notes to 
S. 134, supra. 

N.B.— As to whether the section would apply to an execution on a judgment 
obtained against a Company in an action brought by the liquidators. 
See E.P. Smith, 3 Gh. 125. J 

(2) Leave to proceed with snit, no authority for proceedings in execution. 

A permission to proceed with a suit does not include a permission for proooed- 
, ings in execution of the decree in the suit authorized. Separate leave 

must be obtained for levying execution. 16 B. 644. K 

(8) Effect of winding-up on lien on Company’s goods. 

(а) A creditor having a general lien on the goods of a Company does not lose 

his lien by the winding up of the Company but may euforco it on 
goods remaining in his possession at tbe commencement of the wind- 
ing-up. NorthfleldlronCo ^U-L.T. 695 = 1866 W.N. 253; Pavffs 
Patent Fabric Co., 1 G, ID. 6B1. L 

(б) An agent was employed by a Company to take a shop and there sell the 

Company’s goods on commission. The agent had also to accept bills 
for the Company for such reasonable amount as was represented by 
the goods on his premises and if he had not, when the bills arrived 
at maturity, sufficient funds to meet them, the Company was to remit 
the amount to make up the deficiency. The agent accepted a bill, 
but before it arrived at maturity the Company was wound up ; held, 
the agent bad a lien on the goods in his possession for the amount of 
Die hiU. Pavy's Patent Fabric Co., 1 Ch.D'. 6S1, M 

(c) The lien can be enforced also iu goods coming into the possession of the 
creditor after the date of the petition, but before a winding-up order 
is made. Llangennech Coat Co., 1881 , 'W.'N. 2% N 

N.B. — The .same rules apply where the winding up is voluntary. North-west 
of Ireland Deep Sea Fishery Co., (1872), W.N. 11 ; Pavy's Patent 
Pflbnc Co., 1 Ch. D. 681. ' 0 
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I.— Any attachment... .shall be void’*— -{Gondudad), 

{d) The lien, cannot be enforced on goods Gomihg into the possession of the 
creditor after the making of a winding-np order. Wiltshire Iron Co. 
V. (3}'east Western Baihoay Co., li.R. 6 Q.B, 101, 776. P 

(e) Where a Railway Company had a general lien upon the waggons and goods 
of an Iron Company for moneys duo to them, held an order for wind- 
ing-up of the Iron Company put an end to the lien as regards pro- 
perty acquired by the Iron Company after the order. (Ibid). Q 

(4) Solicitor’s Lien on Company’s books. • 

(ft) A Company’s solicitor can acquire a lien on books or documents in his 
possession except the share register and Minute book, and any other 
documents on which directors cannot create a lien, which latter 
documents must be delivered to the liquidator subject to his lien, 
together with all documents which have come to his hands after the 
presentation of the petition. Capital Fire Instorance Association, 24 
O.D. 408. 8 

(b) But he can have no lion for costs incurred before incorporation of the 
Company. Be Qalland, 31 Oh. D. 296. S 

The section expressly provides that it does not affect proceeding.? by Govern- 
ment. But, even in the absence of any such provision, the result 
would have been the same for the rights of the Government are not 
affected unless expressly excluded. See notes under S. 200-A, 

supra. T 

213. Every conveyance, mortgage, delivery of goods, payment. 
Fraudulent pre- execution. Or other act relating to property, which 
ference. would, if made or done by, or against any indivi- 

dual trader, be deemed, in the event of his insolvency, to have been 
made or done by way of undue or fraudulent preference of the 
creditors of such trader, shall, if made or done by or against any 
Company, be deemed, in the event of such Company being wound- 
up under this Act, to have been made or done by way of undue or 
fraudulent preference of the creditors of such Company, and shall 
be invalid accordingly. 

For the purposes of this section the making of an application 
for wunding-np a Company shall, in the case of a Company being 
wound-np by the Court or subject to the supervision of the Court, 
and a resolution for winding-up the Company shall, in the case of 
a voluntary win(fing-np, be ^eemed to correspond with the act of 
insolvency in the case of an individual trader ; and any conveyance 
or assignment made by any Company formed under this Act, of all 
its estate and effects to trustees for the benefit of all its creditors, 
shall be void. 
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(Notes). 

General. 

(1) Corresponding English Law. 

This section corresponds to S. 210 of the English Companies (Consolidation) 
Act of 1908. 

The English Act does not contain the words ‘ undue or ’ before the word 
‘fraudulent.’ These words which were used in the former Acts have 
been omitted in the present English Act because it was held in 
Stenotyper Co, (1901), 1 Gh. 205, that the operation of S. 48 of the 
Bankruptcy Act (1883), which did not contain these words ‘ undue 
or ’ ^as not thereby extended. 0 

(2) Object of the section. 

As the object of winding up is the pari passu distribution of the assets among 
the creditors of the company and as such object would bo defeated by 
a preference shown to one creditor over others, the section has the 
effect of avoiding, payments or transfers made by a creditor by way of 
preference, and of bringing the property or money into the assets of 
the company for distribution among creditors. 

N.B. — A transaction which is void as a fraudulent preference of a creditor, is 
in the case of an individual trader an act of insolvency. But the Act 
does not render void every transaction which in the case of an indivi- 
dual would amount to act of insolvency. The section relates only to 
a case similar in all respect to that which arises in bankruptcy. See 
per Cotton L. J. in Wilr/iott v. London Celluloid Co., 84 Oh. Div. 150; 
see, also, pet Hellish L. J. in Ee Pafewf JF'irc Co., 6 Oh. App. 88, Y 

(8) Insolvency law of fraudulent preference for the time being, to be applied. 

(a) This section applies to a winding-up whether compulsory, voluntary or 
under supervision, the Law of Insolvency relating to fraudulent pre- 
ference/or tlie time being in force and not the law existing at the date 
of the Act. Mason, Gullagher & Slater’s case, 30 W.R. 378 ; Black- 
pool Motor Car Co., (1901), 1 Ch. 77, Re Stenotyper (1901), 1 Oh. 
250. W 

(5) The Law of Eraudulent Preference in this country is contained in S. 56 of 
the Presidency-Towns Insolvency Act (III of 1909) which applies to the 
towns of Calcutta, Madras, Bombay and Rangoon, and in S. 37 of 
the Provincial Insolvency Act (III of 1907) which applies to the rest 
of British India. 

The English Law of Praudnlont Preference is contained S. 48 of the Bankruptcy 
Act 1883 (46 & 47 Viet. 0. 52.) X 

S. 37 of the Provincial In-solvency Act runs thus,* — 

(1) Every transfer of property or of any interest therein, every payment made, 

every obligation incurred, and every judicial proceeding taken or 
suffered by any person unable to pay. his debts as they become due 
to pay his own money in favour of any creditor preference over the 
other creditors, shall if such person is adjudged insolvent on a petition 
presented within three months ^ter the dato thereof, be deemed frau- 
dulent and void as against the receiver and shall bo annulled by the 
Court. 

(2) This section shall not affect the rights of any person who in good faith and 

for valuable consideration has acquired a title through or under a 
ereditor of the insolvent. 
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S. 66 of the Presidency-Towns Insolvency’ Act is similar in. terms to S. 37 of 
the Provincial Insolvency Act, except^ that it does not contain the 
words ‘ or of any interest therein ’ after the words ‘ every transfer of 
property,’ and instead of the words ‘ as against the receiver... ...by the 

Court ’ it simply contains the words as ‘ against the official assignee’. 

Both those sections follow the laiuguage of S. 48 of the English Bankruptcy 
Act. The English Act, however, uses the words ‘bankrupt’ and 
‘ bankruptcy ’ instead of the words ‘ insolvent ’ and ‘ insolvency ’ 
used in the Indian Acts, and instead of the words ‘ official receiver ’ 
or ‘ official assignee ’ the English Act uses Hhe words ‘ trustee in 
bankruptcy.’ The English Act contains the words ‘or in trust for 
any creditor ’ after the words ‘ in favour of any creditor ’ . It is 
believed that the absence of these words in the Indian Acts in no way 
indicates that the Indian Law was intended to be difierent from the 
English Law in this respect, and that a transaction which would be a 
fraudulent preference, would not cease to be so, in the country 
merely because the payment is made to, or charge is created in, 
favour of a trustee for a creditor and not directly to the creditor. 

N.B. — In determining the question whether a transaction amounts to a 
fraudulent preference the Courts will have regard simply to the 
definition in the Insolvency Acts, and though previous decisions may 
be useful as guides the standards laid down by them will not be 
substituted for that which is laid down in the Acts. Be Wilcotton, 
E. P. Griffith (1883), 23 Oh. 269. Y 

(4) Essentials of fraudulent preference. 

The conditions necessary to avoid a transaction as a fraudulent preference 
are ; — 

1. The Company must, at the date of the transaction, be unable to pay its 

debts as they become due from its own money. 

2. The transaction must be in favour of a creditor. 

3. The Company must have acted with a view of- giving that creditor a 

preference over its other creditors. 

The winding up of the company must have commenced within three months 
of the date of the transaction. Mason, Gallagher & Staters case, 30 
W.R. 878 ; Sharp v. Jachson (1899), A.0.419 = 68 L.J. (Q. B.) 866 = 
80 L.J. 841 = 6 Mans. 264. Z 

(5) Act need not be done in contemplation of winding-up. 

The effect of the first and the fourth conditions mentioned in the previous 
note is to render it unnecessary to inquire whether the Company 
acted in contemplation of winding up. This que.stion is irrelevant, 
at any rate so far as its determination in the affirmative would be a 
condition precedent to the avoidance of a transaction as a fraudulent 
preference; the test which these two conditions create is necessary 
and sufficient. Halsbury’s Laws of England, Vol. II, p. 281. A 

(6) Intention of the debtor. 

(a) The question whether there has been a fraudulent preference depends not 
upon the mere fact that there has been a preference, but also on the 
state of mind of the person who made it. It must bo shown, not 
only that he has preferred a creditor, but that he has fraudulently done 
so. Per Lord Esher, M.R. in New’s Trustees v. Hunting (1897), 2 
Q.B.afcp. 27. ‘ B 
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(6) There must be evidence of fraud in respeefc of the payment and some 
motive must be shown to have existed in the debtor to make the pre- 
ference, E.P. Hitchcock, 40 L.J.N.S. Chan. & Bank. ® 

(c) The invalidity of the transaction arises from the fact that the debtor 

intends to act in fraud of the law, that is, to prevent the distribution 
of the debtor’s property rateably among the creditors. Bills v. Smith, 
(1885), 34 L.J. {Q.E.) 6S. -D 

(d) If the act can be referred to any other motive than that of giving one 

creditor preference over another, the payment would not be fraudu- 
lent or void. Per Bacoji C.J. in E.P. Hitchcock, iO hJ.'Si.Q. Chan. 
& Bank.; E.P. Blackburn, Be Oheesebm-otigh (1871), L.K. 12 Eq. 
358. B 

(e) The question whether the debtor’s intention was to defeat the law and to 

prevent the distribution of the assets equally among the creditors is a 
question of fact, and is to be determined by reference to all the cir- 
cumstances of the case. Cook v. Rogers (1831), Bing. 438 ; Bills v, 
Smii/i (1365), 34L.J. (Q.B.) 68. P 

(7) Preference must be the dominent view of the debtor. 

(a) To constitute fraudulent preference, the preferring of one creditor or parti- 
cular creditors must be the dominant or substantial, though not 
necessarily the sole, view or motive of the debtor, i.c., of the company 
acting as a rule by its directors. In Be Bird (1883), 23 Oh. D. 695 ; 
Sharpv. Jackson (1899), A.O. 419 ; Buckley’s case (1899), 2 Oh. 725 ; 
Re Lake (1901), 1 Q.B. 710. G 

\Jb) It need not be the primary result aimed at ; it is sufficient that it should 
be the object aimed at in bringing about the primary result. Neio 
Prance and Garrard's Trustee v. Hunting (1897), 1 Q.B. 607, 617. H 

(c) Thus a preference was set aside as fraudulent though the ultimate or primary 

object of the debtor was to get the preferred creditors’ patronage in 
the future. In Be Bird (1883) 23 Ch. D. 695 ; see, also. New Prance 
" and Garrard’s Trustee v. Hunting (1897), 1 Q.B. 607. I 

(d) When the substantial or dominant view is to give preference to a creditor 

over others, the transaction will be set aside though the motive of the 
debtor was what he considered right. Be Fletcher, E. P. Suffolk, d 
Mor. 8. J 

(8) Test of debtor’s motive. 

(а) The proper test to apply to ascertain whether the dominant view in the 

debtor’s mind was to prefer a creditor to other creditors, is, was the 
act done voluntarily ? See Thompson v. Freeman (1786), 1 Term Bep. 
155 ; Hartshorn v. Slodden (1801), 2 Bos. and P. 582 ; E.P. Viney 
(1897), 2Q.B. 16;E.P. Saj|^er?/ (1900), 2 Q.B. 325, K 

(б) A voluntary disposition is an act moving from the debtor. If the thing 

moves entirely from the debtor in the sense that it was his sponta- 
neous act uninfluenced by any circumstances which tend to rebut the 
presumption that he made a distinction among his creditors, the 
transaction will be a fraudulent preference. On the other hand, if 
the proposal for payment or disposition of the property comes entirely 
from the creditor and is not collusive the transaction will stand. Bee 
Halsbury’s Laws of England, Vol, II, p. 283, and the case there cited.L 
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(9) Preference must be in faYOus? of a creditor. 

(a) The section refers only to preference of creditors. A transaction cannot bo 
impeached as a franduleat preference unless there is the relation of 
debtor and creditor between the company and the person preferred . 
See Donei/ V. Morgan (1901), 2 K.B. 477. M 

(ft) Thus, a preference in favour of a member as against other members is not a 
fraudulent preference within the meaning of this section. {Ibid}. N 
(e) It is not enough that a creditor derives some advantage from the transac- 
tion. It is also necessary that the act must have been done with a 
view to favour him and not any one else. Tomkvis v. Saffery, 3 A.O, 
213. 0 

{d) Where a director had guaranteed the payment of a debt due from the 
company to a third person, a security given by the company to the 
creditor not with a view to prefer him, but with the object of reliev- 
ing the director, was held not to be a fraudulent preference. Be 
Stenotyper (1901), 1 Oh. 250, See also Be Warre7^ (1900), 2 Q.B. 
138. P 

(o) Similarly, where the object of a payment is to benefit the debtor himself, 
the fact that a creditor derives some benefit not shared by the other 
creditors will not make the transaction a fraudulent preference, though 
the other elements of fraudulent preference may be present. See 

Tomkins v. Saffery, 2 A.O. 213, 235, Q 

(10) Who is a creditor. 

(a) Any person is a creditor who, at the date of the transaction impeached, 

is entitled, if winding up supervenes, to prove in the winding-up and 
to share in the distribution of the assets. Ex parte Bead, Re Paine 
(1897), 1 Q. B. 122, folloioecl in Blackpool Motor Car Co., (1901), 1 
Oh. 77; Stenotyper Ld., (1901), 1 Oh. 250; Dovey v. Morgan, 
(1901), 2K.B. 477, R 

(b) Thus, a surety under a contingent liability is a creditor and a security 

given to him before he has been called upon to pay as surety may be 
a fraudulent preference, [Ibid). S 

N.B. — But a payment of a secured debt to the creditor with a view to benefit 
the surety will not be a fraudulent preference. Be Mills, E.P. Offi- 
cial receiver 5Morr. 55; Be Warren, E.P,, the trustee (1900), 2 

Q.B. 138. T 

N. — A payment made in trust for a creditor must be considered as a pay- 
ment to the creditor himself. T 

( 11 ) Preference must be against the whole body of creditors, 

A transaction can be impeached as a fraudulent preference only for the benefit 
of the general body of creditors, but not for the benefit of a single 
creditor, or a class of creditors. See Willmott-v. London Celluloid 
Co., 31 Gh.D. 425 = 34 Oh. Div, 147, E.P. Cooper, 10 Ch. 510. H 

(12) Preference by allowing set-off, 

{a) There may be a fraudulent preference not only by actual payment of a debt 
but also by allowing a set-off to a creditor. In applying the Insolvency 
Law of fraudulent preference to winding-up, the special legislation 
64 
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applicable to limited companies and the members thereof must not be 
lost sight of, and though in the case of individuals a set-off of mutual 
debt is allowed after bankruptcy as well as before, a set-off of calls 
against debts is not allowed in the winding-up, and such a set-off allow- 
ed to a creditor within three months before the commencement of 
a winding up may be a fraudulent preference, Washington Diamond 
Co., (1893), 3 Ch. 95. Bee also Kent’s case (1888), 3 Ch. D. 269. ¥ 

(6) Thus an agreement by an insolvent Company on the eve of winding-up to 
accept payment of calls in advance on the shares of a director by 
set4ing off a debt due to him against his liability on the shares is void 
as a fraudulent preference, even though the Company has, under its 
articles, power to accept calls in advance. Kent’s case, 39 Oh. D. 
269. W 

(13) Payment by directors to themselves. 

(a) Where a Company was in embarrassed circumstances and the directors 

of the Company having power to accept calls in advance paid the 
amount uncalled on their own shares and appropriated the money in 
payment of their fees, held the payment was not a 6ona fide payment, 
but a fraudulent preference and that the directors were still liable 
upon their shares, In Be European Central Railway Co., Sybe’s 
case, 13 Eq. 255 : In Be Washingtoti Diamond Mining Co,, (1893), 3 
Ch. 95 0.A. X 

(b) It is a fraudulent preference for directors who have obtained a loan from a 

hank on their personal guarantee, and some talk of a charge on un- 
called capital “if required,” to give a charge on such uncalled capital 
when not required by the Bank in order to prosecute themselves 
when called on to pay by taking a transfer of the charge. Be Lon- 
don, Windsor d Greenwich Hotel, 1 Meg. O.K, 242, cited in Manson 
p. Y 

(c) It is a fraudulent preference for directors knowing the Company to be in- 

solvent, to make a call and then mortgage it to themselves to secure 
a debt due to them from the Company. Gaslight Improvement Go., v. 
Terrell, 10 Eq. 168. Z 

(d) But it is not every payment made to a director by a Company in difficul- 

ties that will be fraudulent. Thus, where a Company whose articles 
allowed directors to participate in the profits of contracts with the 
Company, being under an onerous contract with a director, agreed 
with him to annul the contract and pay him compensation, the 
money to be applied in part an paying up his shares in full, his 
liability on the shares was thereby discharged. Adamson’s case, 18 
Bq. 670, cited in Buckley, 9th Ed. p. 785. A 

(c) A payment by the directors out of the Company’s funds pf a just debt due 
to themselves in the ordinary course of business is not a fraudulent 
preference. See Willmott v. London Celluloid Co., 34 Ch. D. 147. B 

(14) Transactions, not amounting to fraudulent preference--PaymentB made under 

■ pressure.'. ■ 

(a) Payments made under pressure brought to bear on the Company by a 
creditor or a surety for a creditor, are not voluntary payments and 
do not amount to fraudulent preference. See Yan Casteel v. Booher 


S. 2133 Act ¥I of 1882 (the Indian companies act). 


501 


General— {Continued). 

(1848), 2 Bxch. 691; Strashan v . Barton (1856), 11 Bxch. 647; 
Edwards v. Glyn (1859), 28 L.J. (Q.B,) 350, 360 ; Cash v. Grouch, 11 
East 255 ; 3 A. 530. C 

(6) The use of the word ‘ preference ’ implies that the debtor is in a position 
which enables him to exercise his free choice, Shary v. Jackson, 
1899, App. case 418. D 

(c) TnordertopreventatransactionfromainouQtingtofrauduleiitpr6f6roH.ee, 

the pressure must be a real bona fide pressure, operating on the mind 
of the debtor ; the pressure must be incapable of resistance ; the 
transaction must have been entered into by reason of it, and it must 
not have been fraudulent. See JJ,P, jSTfflZf, Cooper, 19 Ch, D, 680 ; 
Graham v. Candy, 3 P. and P, 206 ; E.P. Wheatby, Be Grimes, 45 
L,T. 80 ; Re Boyd, E. P. Boyd, 6 Moor. 209 ; Be Bell, E. P. Official 
Receiver (1892), 10 Moor. 15; Cook v. Pritchard (1843), 6 Scott (N. 
R.) 34 ; Brown v. Kemyton, 19 L.T, (O.P.) 169 ; E.P. Reader, Re 
Wrigby, L.R. 20 Eq. 763. See also 7 A. 340. E 

(d) A threat to bring an action against a Company on the eve of winding-up, is 

no pressure. See E.P. Hall, Re Cooyer, 19 Oh, D, 580. See also 7 
A. 340. F 

(e) On a debtor giving a hint to his creditor as to the real state of his affairs, 

the latter made a pressing demand for immediate payment of his 
debts which were accordingly paid. The payment was held to be a 
fraudulent preference. Straehan v. Barton, 11 Ex. 647. G 

(/) Moreover if the creditor is also a director of the debtor Company he cannot, 
while he remains in office, exercise such pressure as to prevent a pay- 
ment from being a fraudulent preference. Gaslight Improvement Co. 
V. Terrell, 10 Eq. 168. H 

(15) Pressure coupled with desire to prefer. 

(a) The existence of a desire to prefer will not make a payment made under 

genuine pressure a fraudulent preference. Broum v. Eempton (1850), 
19 L.J, (O.P.) 169, Graham v. Gandy (1862), 3 E. and P. 206. I 

[b) But, if the pajunent would not have been made but for the desire to prefer, 

the fact that the creditor pressed for payment would not prevent the 
payment from amounting to a fraudulent preference. Re Bell, E.P. 
ifccciuer (1892), 10 Morr, 15, 18. J 

(16) Payment made under threat of legal proceedings. 

Payment made under apprehension of legal proceedings is a payment made 
under pressure and is not void as a fraudulent preference. Thompson 
w. Freeman, 1 Term Bep. cited In Sharp v. Jackson 1899, A.C. 419. 
See also Al.P. PayZor, 18 Q.B.D. 295. K 

(17) Payment under sense of legal obligation. 

A payment made under an honest though mistaken belief that the Company 
was under a legal obligation to make it is not a fraudulent prcforenco. 
Be Voutin, E.P. Saff&ry, % Q.B. S'2.b. See also Baldwin on 

Bankruptcy, 7th Ed., pp. 90 — 92. L 

N.B.—But a mere sense of moral obligation , or motive of kindness or grati- 
tude will not prevent a preference from being fraudulent. Re Flitcher, 
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E.P. Siigolh (1891), 9 Mort. 8; Ee Vingoe and Davies, E.F. Vinetj (1894) 
1 Mans.* 416; Be W. Blackburn & Go-, Buckley’s case (1899), 2 Oh. 
752 ; Be Jakes, E.P. Official Eeceiver (1902), 2 Q.B. 58. M 

(18) Reparation of past wrongs. 

A payment made to make reparation for a wrong done as by restoring trust 

moneys misappropriated or to protect the party paying from exposure 

or to avoid the consequences of some penal act. E.P^ Stubbins, Be 
Wilkinson (1881), 17 Ch. D. 5S ; E.P. Dyer, Be Lake (1901), 1 K.B. 

E.P. Taylor, E.P.Goldsmid (1886), IS Q.B.D.m-, Sharp V. 

Jackson, 1899 A.C. 419 ; E.P. Ball, Be Hutchinson (1887), 35 W.E. 
264. . ' N 

(19) Transaction in ordinary course of business. 

Transactions in the ordinary course of business, such as paying bills as they 
fall due or even before they fall due. Be Clay, E.P. thetrtistee (1896). 
3 Mans. 31. See also the dictum of Lord Blackburn in Tomkins v. 
Saffrey, 3 A.C. at p. 235 ; E.P, Viney (1897), 2 Q.B. 16. 0 

N.B. — But it is otherwise if the bill be presented after maturity. Be Eaton <& 
Co,, Ex^parte Viney, (1897), 2 Q.B. 16, P 

(20) Payment for the benefit of debtor. 

Where the object of the payment is to benefit the person paying, and nob his 
creditor, the transaction is not a fraudulent preference. E.P. Boyle, 
Re Collett (1871), 25 L.T. 550 ; Re Wilkinson, E.P. Official Receiver, 
(1884), 1 Morr. 65 ; Be Glanville, E.P, the trustee (1885), 2 Morr. 71 ; 
E.P. Barnard, Be Arnott (1889), 6 Morr. 215 ; Be Clay & Sons, 
E.P, the trustee (1895), 3 Mans. 31; Be The Stenotyper Ltd-, (1901), 
1 Ch. 260 ; Sharp v. Jackson (1899), A.G, 419, 427. Q 

(21) Security bona fide given. 

(а) The issue of debentures to outsiders in satisfaction of existing debts is not 

necessarily a fraudulent preference. Be Inns of Court Hotel Co., 6 
Eq, 82, cited in Halsbury’s Laws of England, Vol. V, p. 645. R 

(б) Where a Company has purchased an insolvent business agreeing to indem- 

nify the vendor against his debts, the issue of debentures in satisfac- 
tion thereof is not a fraudulent preference although the Company is 
wound up within three months after its incorporation. Seligman v. 
Pmee a:- Oo. (1895), 2 Oh. 617 O.A. ' S 

(c) A security not tendered by the debtor but asked for by the creditor, not 

exhausting the property on which it was charged and given at a time 
when there was nothing to show that a winding-up was contemplated, 
was held not a fraudulent preference. Patent Pile Co., E.P. Bir- 
mmghgm Banking Co., 6 Oh. 83. T 

(d) Where the directors of a Company having power to borrow “ upon mort- 

gage or otherwise ” issued debentures in payment for goods supplied 
to the Company, the transaction was in spite of the insolvency of tho 
Company held good, as it was made not in contemplation of winding 
up but in order to avoid winding up. See Buckley, 9th Ed,, p. 484. U 
N B.— But under tho present law the question whether the debtor had, at the 
time of the transaction , the winding up in contemplation, would 
seem to bo immaterial. See Q.oi,e supra. Y 
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(e) Where an advance is made upon a promise to give security, but the secur- 
ity is not given until within three months before liquidation, the 
transaction may be valid, but not if the execution of the security is 
purposely postponed until the eve of insolvency to prevent the de- 
struction of the Company’s credit. Jachsonv, Bassford (12QQ>), ^ Gh. 
467, cited in Buckley, 9th Ed., p, 486. W 

(22) Onus of ppotfing fraud. 

(a) Where a transaction is impeached as a fraudulent preference, the onus of 

proof lies on the party impeaching the transaction, B. P. Lancaster, 
Re Marsden (1883), 25 Gh. D. 311, 319. In Re Laurie, B. P. Green 
(1898), 5 Mans 48 = 46 W.R. 491, dissenting from B. P. Viney (1897), 
2 Q.B. 16. _ X 

(b) The onus is not discharged by showing that at the time of payment the 

debtor was to his own knowledge an insolvent. Be Laurie, B. P. 
Green (1898), 5 Mans 48, dissenting from B. P. Viney (1897), 2 Q.B. 
16. Y 

(23) Winding-up must follow within three months- 

(а) A transaction cannot be set aside as a fraudulent preference if the winding- 

up of the Company does not commence within three months from the 
date of the transaction. Be Mason, Gallaghar and Slater’s case, 30 
W. R. 378. Z 

(б) When the directors of a Company in embarrassed circumstances re-pay 

themselves, out of the Company’s money, advances made by them 
to the Company, but the winding-up petition is presented more than 
three months after the payment, the payment is not void as a fraudu- 
lent preference. (Ibid). A 

(24) Period of three months, how calculated. 

(a) In calculating the period of three months the date of the presentation of 
the petition or passing of the resolution should be omitted. See 
Be Harvey, E.P. Harvey d Co., (1890), 7 Morr. 138; Be Dawes 
B.P. Official Receiver (1897), 4 Mans. 117. B 

N.B. — This section does not apply to a payment made after the commence- 
ment of winding-up. See E.P. Palmer, Be Badham (1893), 10 Morr. 
252. G 

(25) Misfeasance proceedings against olBcers fraudulently preferred. 

Where a payment to a director or other officer is void as a fraudulent 
preference, misfeasance proceedings may be taken to recover the 
amount paid. See Washington Diamond Mining Go., (1893), 3 Oh. 
95. / D 

(26) Action by debenture-holders to set aside a fraudulent preference. 

An action by debenture-holders to set aside a transaction as a fraudulent 
preference of directors was dismissed on the ground that the deben- 
ture-holders’ claim was that the goods belonged to them and not to 
the Company and that there could be no fraudulent preference by 
delivery of goods that did not belong to the Company. Willmott v, 
London Celluloid Go., 31 Oh. D. 425 = 34 Gh. D. 147. E 
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(27) Distribution of assets among creditors in the absence of fraudulent preference. 

Where under a deed of inspectorship executed before a Company went into 
liquidation, a dividend was paid to some only of the creditors, and 
there was no question of fraudulent preference, those who did not 
receive the dividend were not given in the distribution of the assets 
in winding-up any priority over those who received it. E.P. Ashbury, 
5 Eq. 223. F 

(28) Rights of bona fide purchaser for Yalue. 

Though a transaction may be void as a fraudulent preference as between a 
creditor and the Company, it may be upheld by a person who in 
good faith and for valuable consideration has acquired a title through 
or under the creditor. See S. 37 (2) of the Provincial Insolvency Act 
(III of 1907) and S, 56 (2) of the Presidency Towns Insolvency Act 
(III of 1909). G 

(29) Proof of good faith and consideration — Onus. 

Where a person claims the rights of a bona fide purchaser for value the burden 
of proving bona fides and payment of consideration lies upon him. 
See E. P. Case (1896), 35 L.T. 531. H 

(30) Good faith— Definition. 

A thing shall be deemed to be done in ‘good faith’ when it is in fact done 
honestly, whether it is done negligently or not. See S. 3 (20) of 
the General Clauses Act (X of 1897). I 

"Wliere, in the course of the winding-up of any 
Power of Court to Ooinpany under this Act, it appears that any past 
assess damages or present director, manager, official, or other 

against delinquent _ i i. n o i 

directors and offi- liquidator, Or any officer, of such Company 2, has 

misapplied or retained in his own hands, or 
become liable or accountable for, any moneys of the Company, or 
been guilty of any misfeasance or breach of trust in relation to the 
Company 3, the Court may, on the application of any liquidator or 
of any creditor or contributory of the Company notwithstanding 
that the offence is one for which the offender is criminally respon- 
sible, examine 5 into the conduct of such director, manager, or 
other officer, and compel him to re-pay 6 any moneys ^ so misapplied 
or retained, or for which such officer has become liable or account- 
able, together with interests after such rate as the Court thinks 
just, or to contribute such sums of money to the assets of the Com- 
pany by way of compensation in respect of such misapplication, 
retainer, misfeasance, or breach of trust as the Court thinks just. 

Explmiation 1 . — The banker 9 of a Company is not, as such, 
an officer within the meaning of this section. 

Explanation II — Proceedings cannot be taken under this 
section against the representatives of a deceased officer. 
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Power OP Court to assess damages against delinquent direct- 
ors, &c. 

Where in the course of winding-up a company it appears that any person who 
has taken part in the formation or promotion of the company, or any 
past or present director, manager, or liquidator, or any officer of the 
company, has misapplied or retained or become liable or accountable 
for any money or property of the company, or been guilty of any 
misfeasance or breach of trust in relation to the company, the court 
may, on the application of the official receivar, or of the liquidator, 
or of any creditor or contributory, examine into the conduct of the 
promoter, director, manager, liquidator or officer, and compel him to 
re-pay or restore the money or property or any part thereof respectively 
with interest at such rate as the court thinks just, or to contribute 
such sum to the assets of the company by way of compensation in 
respect of the misapplication, retainer, misfeasance, or breach of trust 
as the Court thinks just. [S. 215, para 1, The Companies Consolida- 
tion Act, 1908] . J 

N.B.— S. 165 of the Companies Act, 1862 corresponds to S. 214 of the Indian 
Companies Act. 19 0.688 (695). K 

l.—“ Section 214.** 

(1) Section, scope of— Section gives a summary remedy. 

(а) This section gives no new rights but simply provides a summary mode of 

enforcing rights which must otherwise have been enforced by suit. 
It is not all rights that can be enforced under the section but only 
those specially indicated. 5 Bom. L.R. 633. L 

(б) This section does not create any new liability on the persons named, hut 

only provides a method of enforcing rights which might have been 
enforced by an action before the winding-up, and which even after 
the winding up may, if more convenient, he so enforced, Coventry 
and Dixon's Case, (1880), Oh. D. 660, 670. M 

(c) The section authorises the recovery at the instance of the liquidator, 

creditor, or a contributory of the Company in liquidation first of 
moneys for which the defendant has become accountable to the com- 
pany and secondly the pecuniary loss sustained by the Company 
through the misfeasance or breach of duty of the defendant. 5 Bom. 
L.R. 633. N 

(d) In reference to S. 165 of the English Companies Act, 1862 which is in the 

same terms with S. 214, Lord Watson has said: “I think it is 
material to attend to the specific nature of the claim authorised by 
the section.” It authorizes the recovery at the instance of the liqui- 
dator, creditor or a contributory of the Company in liquidation, first 
of monies for which the defendant has become accountable to the 
Company and secondly the pecuniary loss sustained by the Company 
through the misfeasance or breach of duty of the defendant.” 5 
Bom. L.R. 633 (636), 0 

(e) This section gives a summary remedy against such directors or other officers 

guilty of misfeasance and does not enable the Court to pass an order 
against all directors en masse. 29 0. 688. P 
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1 . — “ Seciioa 214 * ’ — { Continued) . 

(2) Section, power giiren by the, when to be exercised. 

(a) The summary power given by this section is not to be exorcised only in 
cases where the charge against the director or officer is clearly and 
distinctly made out and there is no question of law to bo determined. 
Per GiffardL.J. in Stringer's case, A Oh. 476 (493), Ranee' s case, 6 
Oh. 104, 114, 120, Q 

{b) The Court is empowered to examine into the conduct. (Ibid), M 

(c) This section “ was introduced in order that by proceedings under the Act, 
withfJutikany double process, or double set of proceedings, complete 
justice might be done between the parties, and a complete winding up 
effected; the instances are rare in which the jurisdiction ought not 
to be exercised.” (Ibid). S 

(3) Section, Jurisdiction under the, discretionary. 

(a) The jurisdiction under the section is discretionary. Sunlight Incandescent, 

16 Times L.R. 538. T 

(b) So where all the creditors are satisfied, and a large majority of contribu- 

tories are prepared to waive any claim against directors for an alleged 
secret profit, the Court may in its discretion, refuse relief under this 
section. (Ibid). U 

(4) Section, applicability of. 

(a) To say that the section applies to any misconduct by an officer as such, for 

which he might have been sued apart from the section is too wide. 
Kingston Cotton Mill Co., (No. 2), 1896, 1 Oh. 331. Y 

(b) The section includes all cases in which an officer has been guilty of a breach 

of duty as officer, which has caused pecuniary loss to the company by 
misapplication of its assets and for which he might have been sued. 
(Ibid). W 

(c) This section does not give the Court power to fine a director for miscon- 

duct. Coventry and Dixon's case, (1880), Ch. D. 660, 670. X 

(5) Section, applicability of breach of duty resulting in recovery of nominal 
damages. 

The section does not apply to cases where an action would lie for breach of 
duty resulting in the recovery of nominal damages. There is no 
duty owing to the creditor or contributory for breach of which he 
could maintain an action: his right is to have the assests of the 
. company recouped any loss which they have sustained by reasons of a 
misfeasance or breach of duty. Buchley on Companies, 9th Ed p 
495. " Y 

(6) Section when a claim under this, can be sustained. 

To sustain a claim under this section three things must be shown by the 
applicant, 

(i) misfeasance or breach of trust ; 

(ii) loss arising therefrom ; 

(iii) an interest in the result of the application. Bentinch v. Fenn, 12 A.O. 

652, 662, 664, 669. 2 
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/. — “ Section 214" — {OmcViided), 

(7) Section, persons within the. 

(i) Past or present directors* 

(ii) Managers. 

(iii) Official or other liquidator, 

(iv) Any officer of the Company. A 

(See section). 

(8) Notice when to be given. 

See 18 A. 215. B 

-t ' • 

(9) S. 12, Limitation Act. 

S. 12 Limitation Act is not applicable to a person appealing under S. 214 of 
Act VI of 1882 (Indian Companies). 18 A, 215 = 16 A.W.N. 39. See 
also 4 Ind. Gas. 872 = 19 M.L. J. 511. C 

(10) Proceedings under S. 214. 

(a) Art. 36, Limitation Act is inapplicable to an application, by an official liqui- 
dator, under S. 214, Indian Companies Act, to compel the directors to 
repay money misapplied — the article being applicable only to suits 
and not to applications. 19 M. 149. D 

(5) That article has no application to the special proceeding provided for by 
8. 214. 18 A. 12 = 15 A.W.N. 136. E 

2.— “ Officer of such company, ” 

(1) Officer. 

The term^ — is not to be confined to a person who has in some way or other 
control over the assets of the company, (1895), 2 Oh. 170 (172), F 

(2) Banker, 

The bankers of a company are not officers of the company so as to be amenable to 
the jurisdiction given by this section. Imperial Land Co. , of Marseiles, 
In re National BanJc, 10 Bq. 298- G 

(3) Trustees. 

Nor semble are trustees for debenture-holders. Astley v. New Tivoli, (1899), 1 
Oh. at 154. . H 

But a trustee in whose name a certain proportion of the premiums on policies 
ought to have been invested is such an officer. British Gimrdian Oo,, 
1880, W.N. 63, ! 

(4) Esecutors of deceased officer. 

The executors of a deceased officer are not officers, and are therefore not liable 
to misfeasance proceedings. Be British Guardian Life Assurance 
Co., (1880) 14 Gh. D. 335. J 

N.B, — But the survivors of several directors are liable. {Ibid,) Feltom’s Bxe~ 
cttfor’s case, (1865), L.B. 1 Eq, 219. K 

(5) Officer of the Company. 

(a) Secretary is an officer of the Company. .Re Mutual Aid Permanent Bene- 
fit Society ; Ess parte James, 1883, 49 L.T. 530. L 

(5) So also an auditor. Be Kingston Cotton Mill Go,, (1896), iCh. 0 G. A.; 18 
A. 12 = 15 A.W.N. 186. M 


65 
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lGt ¥rof 188S (the INDIAN COMPANIES i^CT). CS. 214 
2.~‘* Officer of Sitcb company"— {Concluded). 

An auditor of a company to which Act No. VI of 1882 applies, who is duly 
appointed by a general meeting of the company and not casually called 
in as occasion may require, is an officer of the company within the 
meaning of S. 214 of the above-mentioned Act. In re {the London 
and General Bank Ld., (The Accountant, May 4th, 1895) referred to . 
18 A. 12 = 15 A. W.N. 136, Jf 

It appears, however, that Mr. Justice Vaughan Williams in December last 
held that an auditor was an officer of a Company within the meaning 
of potion of the English Statute ; and since then one division of the 
Court of Appeal in England has held on appeal in that case, that the 
auditor was an officer of the Company within the meaning of S. 10 of 
53 and 54 Victoria, Chapter 62. The; last decision is very curtly 
reported in the English Weekly Notes for 1895, p. 74, 18 A. 12. 0 

He was not a servant of the directors, but an officer of the Company, and an 
officer who, although he had nothing to do with the management of 
the company, had most important duties to perform as a paid officer 
of the Company. 18 A. 12 (15). P 

N.B.-— A person casually employed by the directors to prepare a balance sheet 
is not an officer of the Company. Be Western Counties Steam 
Bakeries <5 Milling Co., 1897, 1 Ch. 617, O.A. (Company.) Q 

(c) Solicitor. — The solicitor stands in a position similar to that of the banker ; 

he is not within the section. Carter's case, 31 Ch. D. 496. . R 

A solicitor, ordinarily speaking, would not be an officer of the Company 
within the meaning of that section, but he might, by the position 
which he agreed to take up with regard to the Company, become an 
officer of the company. 18 A. 12 (14), S 

He may come under the section, under special circumstances, e.g., that he is 
permanently employed by a solicitor at a fixed salary and is also 
financial manager. Re Liberators, 71 L.T. 406. T 

[d) Persons whose duty it is to invest monies of the Company and hold the 

investments are officers of the Company. Re British Qitardian Life 
Assurance Co., (1880) W.N. 63. II 

N.B. — Trustee of debenture trust deed is not an officer of the company, 
Asteley V. Mu Tivoli Ld., (1899), 1 Ch. 151 {15i}. V 

See disc a banker. Re Imperial Land Co., of Marseilles, Re National Bank, 
(1870), L.R.Eq. 298. W 

3.— Has misapplied — any misfeasance or breach of trust in relation 
to the company. ’* 

(l) Misfeasance, etc., in respect of iiirhich applications may be made. 

(a) The section in terms applies whenever a director, &g., “has misapplied, or 
retained, or become liable or accountable for any money or property 
of the company, or been guilty of any misfeasance or breach of trust 
in relation to the company.*’ The section does not create any new 
liability, or any new right, blit provides a summary mode of enforc- 
ing rights otherwise enforceable by action. Cavendish Bemiinck y. 
Fenn, 12 A.C. 652.; . % 
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S. Act^YI of 1882 (the Indian companies act). 

3.—*^ Has misapplied any misfeasance or breach of trust in relation 

to the company ^’—(Continued), 

[b) - This section gives a summary remedy only against such Director or Direct- 

ors or other offi^r as have been personally guilty of somo act of mis- 
feasance, and does not give the Court power to make an order against 
the Directors m masse without any finding whether they have all or 
whether any or which of them .have been personally guilty of any of 
the acts which under s. 214 enable the Court] to exercise a summary 
power. 29 0.688 (694). Y 

(2) Misfeasance proceedings, only a summary method. 

It only provides a summary mode of enforcing rights ^hieh must otherwise 
have bean enforced by the ordinary jurisdiction of the Court. Couen- 
fr?/ tt- Dia:o»’s C’ose, (1880), 14 Oh. D. 660, 670, O.A, Z 

Misfeasance, meaning of. 

(o) “Misfeasance rneans some act in the nature of a breach of trust, and 
resulting in actual loss to the Company. Cavendish Bentinclc v. Fenn, 
12 A.O. 652, 11 B. 133 (135) Stephen’s Commentaries, 3rd Ed. Vol. 
Ill, p. 452. A 

(6) It does not mean misfeasance in the abstract, e.g. , acting as director without 
qualification shares. {Ibid). B 

Where, therefore, persons had acted as directors, and the holding of the qualifi-i 
cation shares (which they never took) was a condition precedent to 
eligibility, so that they never were directors at all, and never came 
under contract to take the shares, they had been guilty of a misfea- 
sance in the abstract by acting when they knew or ought to have 
known that they wore not duly elected ; but to render them liable, 
some damage to the Company must have been shown they could not 
be fined in the nominal amount of the shares which ; they ought to 
have had. See BucJcJey on Companies, 9th Ed,, p. 495. C 

(c) & id) The word “misfeasance” does not cover every misconduct by an officer 

of the Company as such, for which he might have been sued apart 
from the section ; for the section only refers to the recovery of assets. 
It “ means misfeasance in the nature of a breach of trust : that is to say, that 
it refers to something which the Officer has done wrongly by misapply- 
ing or retaining in his own hands any money of the company, or by 
which the Company’s property has been wasted or the company’s 
credit improperly pledged : is must be something resulting in actual 
loss to the company,” Coventry S Dixon's case, (1880), 14 Oh. D. 
660, 670. D 

(c) Elsewhere it has been defined as consisting of any breach of duty of an 
officer, in his capacity as officer, which results in an improper appli- 
cation of the assets or property of the company, including property 
which ought to have come to the company, but has been intercepted, 
for “ money had and received for the use of the company ” may in 
equity, without impropriety, he called money of the company. King- 
ston Cotton Mill Co., No. 2 (1896) 2 Ch. at p. 288 ; Sale Hotel and 
BofanicaZ Gardens, (1898), 78 L.T. 368. B 

(f) Misfeasance of a director constitutes a breach of trust. It is more than 
mere negligence, which consists in the omission to do something 
which a reasonable man would do, or the doing something which a 
reasonable man would not do. 9 B. 373. (398). F 
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3.—‘‘Has misapplied.... any misfeasance or breach of trpst in relation 
to the company '*—(Gmitmued}. 

Negligence depends upon the public duty which is incumbent upon every one 
to exercise due care in his daily life ; but a breach of trust depends 
upon the neglect of some special duty undertaken in regard to some 
specified person or body of persons, In the former oaso the liability 
dies with the person; in the latter it follows his estate after his death. 
9B. 373(399). ^ 

(g) A mere breach of duty for which the company might have recovered 
nominal damages is not within the section; for there is no duty or 
breath of duty to the company in respect of which a creditor or con- 
tributory can maintain an action; his right is, where, owing to mis- 
feasance or breach of duty, the funds of the company have been 
diminished, to have those funds made good, and the assets of the 
company recouped for the loss sustained. Cavendish Bentinch v. 
Fenn, 12 I.O. 652, London <& General Bank, (2) (1896), 2 Oh. 673. H 

The section expressly provides for its application, although the ofience is a 
Criminal one. See Emden's Winding-up of Companies, 8th Ed., 
p. 249. ! 

(4) What amounts to misfeasance. 

{a) A misfeasance summons, however, cannot be sustained even where nominal 
damages could be recovered in an action for the broach of duty 
alleged, unless the breach has resulted in loss to the company’s funds 
and assets, and the applicant has a direct pecuniary interest in the 
success of the application. Cavettdish Bentinch v. Fenn, (1887), 
12 App. Oas. 652. J 

(6) Nor cau it be sustained in the case of non-feasance, even where it is a 
breach of trust, unless loss to the assets has resulted therefrom. 
Buie^S (Marquis) Case, (1892), 2 Oh. 100; although the Court may 
order the respondents to a misfeasance summons, even where the 
liquidator establishes no money claim against them, to pay the costs. 
Be Ireland <£ Co., (1906), 1 L.R. 133, C.A. K 

(c) The application need not be based on fraud. Sale Motel Co . , 78 L.T. 368, K 1 

(d) It is immaterial that the offence is one for which the offender may be 

criminally responsible. Companies (Consolidation) Act, 1908(8 Edw. 
7,0.69), S. 215 (2) (Companies) Winding-up Act) 1890 (53 and 64 
Viot. C. 63), S. 10 (2). L 

(e) A transaction cannot bo impeached in misfeasance proceedings where the 

object is to obtain an undue advantage against the Company, but to 
obtain an undue advantage in the stock market asagainst persons 
likely to purchase shares of the Company there. Be Ambrose Lake 
Tin S Copper Mining Co., Ex parte Taylor, Ex parte Moss (IBBO), 1^ 
Oh D 390. M 

(/) Where the Company has been dissolved, the remedy by misfeasance applica- 
tion no longer exists, Pulsford v. Devenish, (1903), 2 Ch. D. 625, 633.N 
(5) MisfeaBanoe— Onus. 

The onus of proving misfeasance is on the applicant so that even if the misfea- 
sance alleged be 'Kon-disclosure, the applicant must prove the non 
disclosure. Bentinch v. Fenn, 12 A.O. 662. 0 



511 


S. 2151 Ac1^¥l of 1882 (the INDIAH GOMfANIHS AGT). 

3,~“ Has misapplied — aay misfeasance or breach of trust 
in relation to the company ’^’ — [Continued). 

A. — Misfeasance by Directors. 

B. — Misfeasance by Secretary. 

C. — Misfeasance by Manager. 

D. — Misfeasance by Liquidator. 

E. --Misfeasance by Auditor. 

A. — Misfeasance by Directors, 
it) Whether Directors are trustees or mere agents. 

[a) “ All the authorities beginning with Lord Hardwicke a hundred years ago 

(2 Atkins, 400), who says that the Directors in accepting their trust 
are within the case of common trustees, down to Bacon V.O., a few 
months ago [London Financial Association v. Kelh, 26 Oh. Div. at p, 
143), w'ho says they are not improperly called trustees, agree in 
assigning them the former position.” 9 B. 373 {898). P 

[b) The question was fully discussed in Flitcroft’s Case, 21 Oh. Div. 519 

[Ibid). P-l 

[c) Bacon, V.O., there says : “ They have interests of their own, but they are 

trustees of the money which may be collected by subscriptions and of 
all the property that may be acquired,” Jessell, M.R,, says in the 
same case on appeal, “ they are gaasi-trustees for the company.” 9 
B. 373 (394). Q 

[d) Cotton, L.J., says: ‘‘The directors are in the position of trustees.” 

(Ibid). R 

[e) In another case Jessel, M.R., calls them ‘‘commercial trustees” — Smith 

V. Anderson, 15 Oh. Div. 26. [ibid). S 

{/) Lord Romily says (L.R. Eq., p. 11) : ‘‘ Directors are responsible as trus- 
tees for the employment of funds. In S. 88 of the Indian Trusts 
Act, No. II of 1882, directors are placed in a list of persons bound in 
a fiduciary character to protect the interests of others.” [Ibid). T 
iff) And the Specific Relief Act, I of 1877, in its interpretation clause (S. 3), 
says : ” Trustee includes every person holding expressly, by implica- 
tion or constructively, a fiduciary character.” [Ibid), U 

(h) The conclusion is that, (a) although the directors are not trustees in every 

sense of the term, they stand in a fiduciary relation towards their 
shareholders with respect to the funds and the business placed in their 
charge. (6) It follows that they are liahlo to be sued for a breach of 
trust, incase they have not dealt with the property and watched 
over the busines.s as carefully as a man of ordinary prudence would 
deal with such property and watch over such business if they were 
his own.” [Ibid). ¥ 

(i) The question of liability, therefore, in this case, may be put in this way. 

Did the defendant directors as commercial men , managing a trading 
company, in conjunction with the agent, for the benefit of themselves 
and all the' other shareholders in it,, use fair and reasonable diligence 
in the management of the Company’s affairs? In deciding such a 
question the Court has to hold the balance fairly, in order to avoid 
alternative dangers. On the one hand the interests of shareholders 
and of creditors must be safeguarded against negligence and mis- 
conduct ; on the other band, the duties of directors must not be made 
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3. — iiss misapplied. . . .any misfeasance or breach of trust 
in relation to the company' ’--{Continued). 

A,— Misfeasance hy Directors.— {Goniinued). 
so onerous as So cause every honesC and, prudent man to shrink from 
accepting such a post. If directors were to be made pecuniarily liable 
for every slip and error, all prudent men would refuse to act, and 
companies would be at the mercy of fools or rogues. 9 B. 373 (394;). W 
(j) In laying down any general rule for India as to the duties which ought 
properly to be imposed on the directors of pint-stock companies, 
whiej^ are an institution of purely English origin, the Court should 
be guided by a eonsideratiou of English commercial rules and by the 
current of English decisions so far as they can be suitably applied to 
a people whose trade is of comparatively recent growth. But the 
importance of association in commercial matters is now fully 
realized by the natives of India, and the advantages of a limited 
liability are not less recognized. 9 B. 373 (396). X 

(/c) In the interests of the’public, therefore, whether share-holders or creditors, 
it is necessary to lay down rnles to ensure as equitable a management 
of a Company’s concerns, from those who are entrusted with its 
direction, as can now be obtained from the members of an ordinary 
partnership. (Ibid). Y 

(1) It was argued that the pecuniary liability of directors ought not to extend 
to mere consequences of negligence where they have not themselves 
benefited improperly. This contention so broadly stated, cannot 
be accepted. 9 B. 373 (395). Z 

{v^) A man, of course, is not forced to place himself in a fiduciary position. 
But if he does undertake the affairs of others he must exercise ordi- 
nary prudence and vigilance, (Ibid), R. 

(v) It is an established rule that trustees cannot delegate their office, and, if 
they do thus divest themselves of their trust, they are held liable 
for any breach of trust committed by the person to whom the office 
has been entrusted. (Ibid). B 

(o) “ Trustees,” says Lord hangdaie. (Turner v. Corner, 5 Beav, 517), “who 
take on themselves the management of property for the benefit of 
others, have no right to shift their duties on other persons, and, if 
they employ an agent, they remain subject to responsibility towards 
their ‘cestui que trust ' tot vihom they have undertaken the duty,” 
There are, of course, exceptions to this general rule, as, for instance, 
when the employment of an intermediary party, such as a share- 
holder, is absolutely necessary (Ex parte Belohin, Amb-. 212 ; Speight 
V. Gaunt, 9 App. Oas. 1, cited in 9 B. 373 (396). C 

■ (p) A director of a company was present, and voted at a meeting of directors 
where a payment was sanctioned for preliminary expenses. Ho 
made no inquiry as to what the payment was for. It was, in fact 
for expenses incurred by fraudulently raising the price of company’s 
shares in the market. The, director was held liable to re-pay the 
amount so paid, as, although a director’s liability is not governed by 
the strict rules applied in the case of trustees, he must show reason- 
able diligence. The Lords-Iustices in this case confirmed Sir George 
Jcssel, and held that a director, even though he be acquitted of any- 
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3 . — “ ff^s misapplied. . ..any misfeasance or breach of trust in relation 
to the company' ’—(Gontinued). 

A.— Misfeasance by ’Directors^—iGontinued), 
thing like dishonesty, still he must be held liable, if he fails to show 
reasonable diligence in calling for accounts and explanation. Mar- 
setii’S Q&sei, 28 W.R. 541. Cited in 9 B. 373 (396). B 

(g) Browne’s case, 8 Eq. 381 was cited with approval where similar doctrine 
was laid down by James, L.J. (Ibid). B 

(r) In an application under S. 165 of the English Companies Act, 1882 (which 

corresponds with S. 214 of the Indian Conapanies Act, 1882, it 
was held that the relationship of trustee and cestui gue trust subsists 
between the directors of Joint Stock Companies and the shareholders ; 
In re Exchange Banking Company, 21 Oh. D. 519 ; also in re Nation- 
al Funds Assurance Company, 10 Ch. D, 118, and in re Oxford 
Benefit Building and Investment Society, 35 Oh. D. 602, Cited in 12 
, M. U9 (150). F 

(s) In 9 Bom. 373, it was held that the misfeasance of a director was a breach 

of trust. 19M. U9 (150). 6 

(t) In In re Oxford Bcmfit Btoilding and Investment Society, 35 Oh. D. 602 

{509} Kay, J., says: “It is settled by authorities which I cannot dis- 
pute, that (1) directors are guasi-trustees of the Capital Oompany, 
(2) directors who improperly pay dividends out of capital are liable to 
re-pay such dividends personally upon the company being wound up 
* * * (3) such an act is a breach of trust and the remedy is not 

barred by the Statute of Limitation. 18 B. 119 (123). H 

{u) In In re Sharpe ; In re Bennett ; Masonic and General Life Assurance 
Company v. Sharp, (1892), 1 Oh. 164 (167), Lindley, L.J., says; “ A 
director of a Company is certainly not a mere agent. It is his duty, 
amongst other things, to protect the company and to enforce its 
rights even against himself, and the conflict between his interest and 
his duty when he has misapplied the company’s money prevents the 
statute of limitations from applying to an action brought against him 
by the company in order to recover such money.” 18 B. 119 (123). I 

{«) And I taka it from Buckley in his work on companies, pp. 495 to 497 
(6th Ed.), that directors are undoubtedly trustees of the powers 
entrusted to them as between themselves and the share-holders, for the 
assets of the company are entrusted to them to be applied for certain 
defined objects, and they are responsible as for a breach of trust if 
they apply them to other objects. {Ibid). J 

{%o) The doctrine of laches in Courts of Equity is not an arbitrary or a 
technical doctrine. Where it would be practically unjust bo give a 
remedy, either because the party has by his conduct done that which 
miglit fairly be regarded as equivalent to a waiver of it, or where by 
his conduct and neglect he has, though perhaps not waiving that 
remedy, yet put the other party in a situation in which it would not 
be reasonable to place him if the remedy were afterwards to be 
asserted, in either of these cases lapse of time and delay are most 
material. But in every case, if an argument against relief, which 
otherwise would be just, is founded upon mere delay, that delay of 
course not amounting to a bar by any statute of limitations, the 
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misapplied. .. .any misfeasance or breach of trust in 
relation to the company”— {Contin7j,ed.) 

A. — Misfeasance by Directors.— {Continued) , 
validity of that defence must be tried upon principles substantially 
equitable. Two circumstanees, always important in such cases, are, 

* the length of delay and the nature of the acts done during the interval, 
which might affect either party and cause a balance of justice or injus- 
tice in taking the one course or the other, so far as relates to the 
remedy.” The same doctrine is discussed in the cases of Erlanger v. 
Neti^Soinbrei'o Phosphate Co,, 3 Ap. oa. 1279, and in re Mammoth 
Copperopolis of Utah, 50 E.J. (Oh ) 11 ; 18 Bom. 119 (124). K 

(x) As soon as the conclusion is arrived at that the eonipany’s money has been 
supplied by the directors for purposes which the company cannot 
sanction, it follows that the directors are liable to re-place the money, 
however honestly they may have acted.” Lord Justice Lindley 
In re Sharpe, (1892), 1 Oh. at p. 165. Cited in 18 B. 119 (129). h 

{y) The payment of dividends out of capital was held to be ultra vires. Sir 
G. Jessel in In re National Fund Association, 10 Oh. D. 128 ; 18 B. 
119 (129). M 

(«) Payment of dividend out of capital being uZfm uim, an action may no 
doubt be brought by one share-holder suing on behalf of himself and 
all others to compel payment by the directors of the amount mis- 
applied, but a share-holder who received the dividend with knowledge 
and retains it cannot maintain such an action. Towers v. African 
Twp, (1904), 1 Oh. 558. N 

(2) Whether any, and, if any, what, errors of directors can he excused by the ac- 
quiescence of the share-holders ? 

(a) The question is discussed at great length in Ashbury Carriage Company 

V. mtche, 7 H. L. 653 ; 9 B. 373 (397). 0 

{h) A distinction was drawn between acts ultra vires, not only of the directors 
of the company, but of the company itself and acts which are extra 
vires the directors, but infm vires the company. 9 B. 373 (397). P 

(c) The first cannot be ratified, because they are beyond the powers given by 

law, either as being against public policy or prohibited by statute, or 
because their admission would be just to the public, or because they 
are inconsistent with, or foreign to, the object expressed in the memo- 
randum of association. {Ibid). Q 

(d) The second class applies to cases where the directors have gone beyond the 

powers entrusted to them; but still the acts are not beyond the 
objects of the memorandum of association, and may be validated by 
the sanction of the company. This second class is capable of rectifica- 
tion, {Ibid), R 

(3) Joint-Stock Company— Directors— Shares— Purchase uitra vires— Trustee 

Shareholder— Acquiescence. 

{a) The purchase by the Directors of a Joint-Stock Company on behalf of the 
company, of shares in other Joint Stock Companies, unless expressly- 
authorised by the memorandum of association, is ultra vires. 4 

B. H.O.R. 185. S 
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Has misapplied. ...any misfeasance or breach of trust in 
relation to the company**— [Goniinmd). 

A. — Misfeasance by Directors— [Gontimted). 

(&) A joint stock company, even though it be empowered by its memorandum of 
association to deal in the shares of other companies, is not thereby 
empowered to deal in its own shares, and a purchase by^thc directors 
of the company of its own shares on behalf of the company is, therefore 
under such circumstances ultra vires. {Ibid.) T 

(c) A share-holder in a joint stock company can maintain an action against 

the directors of such company to compel them to restore to the com- 
pany funds of the company that have by the Si been employed in 
transactions that the directors have no authority to enter into, 
without making the company a party to the suit. {Ibid.) U 

(d) Where a share-holder purchased shares in a joint stock company knowing 

at the time that similar companies wore in the habit of dealing in 
their own shares and those of other companies were in the habit of 
dealing in their own shares and those of other companies, and believ- 
ing that the company in question adopted the same practice, but 
made no enquiry to ascertain whether or not such was the case, nor 
made any objection to such dealings of the company until it was 
discovered they had resulted in loss, it was held that he had 
by his own conduct lost his right to hold the directors personally 
liable in respect of such dealing, and the result was held to be the 
same whether the said share-holder was beneficially entitled to his 
shares, or merely a trustee of them for others. {Ibid.) Y 

{e) In Morgan’s case {supra), which was a purchase of shares from share- 
holders with a view to raising funds to meet the pressing wants of 
the creditors. Lord Cottenham held that there could be no valid sale 
of shares to the company except under the special circumstances in 
which the company had express authority to purchase, and that the 
sales in question not having taken place under those special circum- 
stances, were consequently invalid. 4 B.H.O.R. 185 (19^1). W 

(/) In the case of Evans v. Goventry, {ubi supra) , before 'Vice-Ohanoellor Kinders- 
ley, which was a suit by certain persons assured in the General Life 
Assurance Company to compel the directors to restore the capital 
expanded in the purchase of shares of the company, the Vioe-Ohan- 
oellor seems to have assumed that, as there was no express authority 
to the directors to buy shares for the company, the purchase was 
ultra vires’, and then proceeds to give other reasons having special 
reference to the relation of trustee and cestui que trust which he had 
previously decided was created between the directors and the insured. 
4B.H.C.R. 185 (195), X 

(<7) In Spaeforeau’s case, before Lord West bury, and in Stanhope’s Case, before 
Lord Cranworth, it was assumed that the sales to the directors, unless 
they could be regarded as effected under the power to compromise, 
were ttZira vim and the important question was whether the company 
was estopped by lapse of time and by other circumstances from 
disputing the validity of the sales, {Ibid.) ¥ 

(4) Misfeasance summons against directoPB, 

(a) A misfeasance summons may be brought against directors where they have 
received money from promoters in pursuance of an agreement to 
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5,--“ Hbs misapplied... May misfeasance or breach of trust in 
relation to the company”— (Continued). 

A.— Misfe'asance by Directors— (don%Mcd). 
indemnify tliem against loss on qualification shares. Archer's Qa,se, 
(1892), ,1 Oh, 322, 0. A. Z 

(b) or where they have received money from vendor to the company to pay 
for qualification shares. Say's case, (1875), 10 Gh. App. 593. A 

(c) They are also liable for presents or remuneration improperly received out 

of the assets of the Company or for shares purchased from promoters 
at less than par value. Re Newman (George) & Co (1895), 1 Oh. 
674, O.A., Weston’s case, (1879) 10 Ch. D. 579 C.A. B 

(d) “ As soon as the conclusion is arrived that the Company’s money has been 

applied by the Directors for purposes which the company cannot 
sanction, it follows that the directors are liable to replace the money, 
however honestly they may have acted.” Per Lind ley, L.J. in 
Masonic Co. v. Sharpe, 1892, 1 Oh. 166. C 

(6) Directors’ Misfeasance generally. 

(a) A director who knowingly procures shares to be allotted to infants is liable 

for the amount due on their shares, jS® p, TFi(sow, 8 Ch. 45, D 

(b) A director de facto but not de jure who receives directors’ foes, for the 

amount of foes. Public siopply Ass. (1880) W.N. 106, E 

(c) Directors for the amount of fees they pay themselves, after petition pre- 

sented, Hunt’s case, 16 W,R, 472; or for the amount of fees paid 
when under the terms of the articles no fees had been earned. Oxford 
Permanent Benefit, B. S. 35 O.D. 602. F 

(d) Directors (i) for the company’s money fraudulently spent in raising the 

price of the company’s shares in the market, Marzett’s case, 28 W. 
R. 641. G 

(ii) for unauthorized investment in shares of a company trading for purposes 

entirely foreign to the objects of the company, Lands Allotment Co., 
(1894) 1 Oh. 617 ; unless, perhaps, by way of compromise for a debt, 
(Ibid.) H 

(iii) for fraudulent preference. See Liverpool and London Insur. Com. 46 

D.T. 64, 1 

(iv) for money paid to bankers to induce them to open an account, Be 

Imperial Land Co. of Mar selles, 10 l&q. 3 

(v) for commissions paid to themselves, without the knowledge of the share- 

holders, on sales and purchases by the company, Oxford Benefit 
Building Society, 35 C.D. 502, K 

(vi) for payment of improper underwriting commissions. Metropolitan Coal 

Ass. V, Scrimgeour, 1895, 2 Q.B. 604, W.N. 103. h 

(vii) for breach of trust in not investing premiums in an assurance company 

for the benefit of policy-holders in accordance with tho regulations 
oi the com-gauj, British Guar dain Co,, 14 C.D. 335. M 

S.B.--NO allowance will he made in respect of lapsed policies iScholefield' s 
case (1882) W.N. 22;] payments to one director for “services” in 
procuring subscriptions where it does not appear that any services 
have been rendered beyond those rendered in the capacity of director 



S, 21i] Act*¥l of 1882 (the Indian companies act). 517 

■3.~^‘H&s misapplied . . . .any misfeasance or breach of trust in 
relation to the company ’’—(Continued). 

A. — Misfeasance by Directors — (Continued), 
and covered by his remuneration as director, J'irs O^jce V, 

Armsirong (1901) W.N. 163] . Nor all moneys of the company expended 
by the directors, not in the ordinary course of business, since the 
commencement of the winding-up. Neath Harbour Smeltmg Co., (1887) 
W.N. pp. 87, 121. H 

(e) Directors who do not disclose the fact that they are vendors of property 

to the company are guilty of a breach of duty,^nd the company has 
a remedy against them. Theatre of Varieties, Ltd,, (1902) 2 Oh. 809, 
O.A. 0 

(f) K misfeasance summons is the proper mode of procedure where shares or 

debentures have been improperly issued to directors at a discount or 
undervalue. Be Lo7idon arid Colonial Finance Corjioration, (1897) 
13 T.L.R. 576, C.A. P 

(g) Or where directors have improperly paid dividends out of capital. Dovey 

V. Cory, 11901) A.O. 477. C 

: N.B.— -It is said that the liquidator may recover against the directors although 
all the creditors have been paid off (Be National Bank of Wales 
Ltd.) (1899) 2 Oh. 629, O.A. R 

‘ (h) But when in such a case there is enough in hand to pay the costs of 
winding-up and the liquidator, the Court may refuse, even on the 
liquidator’s application, to order directors to pay what has been paid 
as dividend out of capital where the result would be that the money 
, would go to those who had received the illegal dividend, (Be Tilling 

(G.I.) S Sons.), (1906), Times, May 16. S 

(i) Or where they have generally acted ultra vires. 

N.B, — Where the misfeasance is an act which is not uUt'a vires or dishonest, 
directors are not liable unless it is shown that they did not really 
exercise their judgment. (Be Nev) Mahonaland Exploration Go.), 
(1892) 3 Oh. 577, 685. T 

If they act within their powers with such care as is reasonably to be expected 
from them having regard to their knowledge and experience, and 
honestly for the benefit of the Company, they are not liable. (Re 
National Bank of Wales Ltd,,) (1899) 2 Gh. G71, O.k. U 

Where, however, the act is ultra vires, the directors, although they have 
acted quite honestly, are liable to replace the moneys which have 
been misapplied. Be Sharpe, Be Bennett, Masonic c& General Life 
Assm-ance Co. V. Sharpe, (1892) 1 Gh, 154:, G. A. Y 

Unless they act after making proper enquiry and exercising due care and on 
• reasonable grounds, in which case they are not liable for paying divi- 
dends out of capital if it subsequently appears that in fact there wnre 
mb sufCioienb profibs. (Be M^igston Cotton Mill Co., (No. 2, supra) ; sea 
p. 272, ante. W 

(j) De facto directors or managers are liable if loss has resulted to the com- 

pany through their act of misfeasance. Coventry and Dixon's case, 
(1880), 14 Oh. D. 660, 670 O.A* X 
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5.—“ fias m isapplied. - . . any misfeasance or breach of trust in 

relation to the company '’—(Continuedi. 

A.— Misfeasance by Directors— (OoncitMded). 

{k) A tmisaotion which may have been intended to deoeivo the public, but 
which is not a fraud on the share-holders, is not within the section. 
Ambrose Lake Tin Co,, 14i G.D. 390. Y 

{d) Director not liable. 

(a) An innocent director is not liable under S. 165 for the fraud of his co- 
directors. In re Denham and Company, 25 Oh. D. 752. Cited in 
19^. 688 (695). Z 

(b) A director is not liable for abstaining from taking steps to recover promo- 
tion-money improperly paid before he became a director. Forest of 
Dea» CW/ Co., 10 O.D. 450. A 

(c) Nor for misfeasance committed at Board meetings at which ho was not 
present, and in which he takes no active part, Lands Allotment Co, 
(1894), 1 Oh. 616 ; National Bank of Wales (1899), 2 Oh. 629. B 

B.— -Misfeasance by Secretary. 

Misfeasance by a Secretary. 

(a) A secretary being an agent of the company is in a similar position to that 
of a director, and is liable for any secret benefit received from a ven- 
doi; or promoter. McKay's case, ,2 O.D.I. C 

(h) He is an officer, within the section, {Ibid,) \ Mutual Aid Benefit Society, 
49 L.T. 530 ; Stapleford Colliery Co,, 42 L.T. 12. D 

(c) He is liable for the misappropriations of his private clerk. (Ibid,) E 

(d) So also for a broach of duty, the efiect of which is to cause the directors to 

make improper payments, Leeds Estate Building Co, v. Shepherd, 
36 C.D. 787. ’ P 

C.— Misfeasance by Manager or Trustee. 

Misfeasance by Manager or Trustee. 

A manager is liable for a breach of duty, the efiect of which is to cause the 
directors to make improper payments. Leed Estate Building Co, v. 
Shepherd, 36 C.D, 787. • G 

Any trustee or manager of a savings bank who neglects or omits to comply 
with the rules of the bank, as to maintenance of cheeks, audit, &o., 
is liable to pay compensation for the loss occasioned to the bank by 
bis neglect or omission. IDavies' case, 45 O.D. 537.] but not for 
mere omission to attend meetings at which certain duties ought to 
have been performed. Ufargms o/ Bute’s case, (1892) 1 Ch. 100. H 

D.— -Misfeasance by Liquidator. 

Misfeasance by Liquidator. 

A liquidjitor can only be attacked under this section when he has misapplied or 
become liable for or accountable for breach of trust in relation to the 
company not merely in relation to one particular creditor or contri- 
> • butoey. Hill's Waterfall Estate Go., (1896) 1 Ob. 947. See, also, 

■ V. "p.^g. ■: . 

A liquidator can apparently only be brought to account on a misfeasance sum- 
mons when he has misapplied or become liable or accountable for 
moneys of the company, or been guilty of misfeasance or breach of 
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3 . — “ Has misapplied — any misfeasance or breach of trust in 
relation to the company' *~{Contin,ued), 

D,— Misfeasance by Liquidator— (CoJickided). 
trust in relation to the Company. He is not liable in such proceed- 
ings for a breach of trust or misfeasance in relation to a particular 
share-holder, {Be HiWs Waterfall Mstate S Coal Mining Go., (1896) 

1 Oh. 947. 9S8,] except where the assets have been distributed with- 
out providing for the claim of a particular creditor, at any rate where 
that creditor is the Grown in respect of income tax, Be Neio Zealand 
Joint Stock and General Corporation {1901) J 

l.B,— Where assets have been distributed without regafd to a creditor’s claim, 
he may, even after dissolution of the company obtain in an action 
damages against the liquidator for his breach of duty. {Pulsfard v. 
Hwnisfe, (1903) 2 Oh, 625. K 

Where a liquidator sold the undertaking of the company nominally to a new 
company, but really to himself, the sale was set aside, but the liqui- 
dator and the new company were not charged with interest on profits 
received by them. Silkstom £• Haigh Moor Goal Go. v. Edey, (1900) 
1 Oh. 167. ' L 

E.— Misfeasance by auditors. 

(1) Auditors. 

(a) The auditor’s business is to ascertain and state the true financial position 
of the Company at the data of the audit, and his duty is confined to 
that. He is to ascertain it by examining the books; but he must take 
reasonable care to ascertain that the books shew the company’s true 
position. His examination of the books must be, not merely for the 
purpose of ascertaining what they shew, but also for satisfying him- 
self that they shew the true financial positon. London and Gen, 
Bank {No. 2) (1895) 2 Oh. 673, 682, 692. M 

{b) The expression commonly used, “ as shewn by the books of the company,” 
does not confine the matter to a mere verification of the balance-sheet 
by the entries in the books, but is introduced to relieve the auditor 
from responsibility for matters kept out of the books and concealed 
from him, (1895), 2 Ch. 692. N 

(2) Value of assets. 

{a) The above statement, however, of the auditor’s duty leaves uncovered that 
which is the most difidcult question in the subject, wig., whether to 
any and what extent the auditor owes the duty of forming and ex- 
pressing an opinion as to the value of the company’s assets. Obviously 
a report on the financial position of the Company which ignores the 
question of the value of its assets is of little value ; but equally 
obviously the auditor is not paid to discharge, and presumably is not 
competent to discharge, the duty of a valuer. Upon this question but 
little light is thrown by the judgments in London and General Bank 
(No. 21, (1896, 2 Oh, 673 ; see pp. 683, 684), except to this extent, 
that on the one hand an auditor who has formed the opinion that 
the assets are over-valued is hound to say so, and that on the other 
he owes only reasonable care and skill, and in the absence of anything 
to excite suspicion very little inquiry will be reasonably sufficient. 
But this assumes a duty to make inquiry, at any rate to some extent 
and under some circumstances. Buckley on Companies, 9th Ed,, 
pp. 508, 509. O 
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3.-“ Has misappiied^ . . . any misfeasance or breach of trust in 
relation to the company ”~{Gontmued). 

E.— Misfeasance by auditors~(Coniiw7ie<?), 

(6} The matter is a little more elucidated by Kingston Gotton Mill Go. No. 2, 
1896, 2 Oh. 279. P 

This case affirms the proposition; p) that an auditor is bound to be careful, 
but not to be suspicious : he is [said Lopes, L.J. in (1896), 2 Ob. 
288] a watoh-dog, but not a bloodhound ; (ii) that it is no part of his 
duty to take stock (a principle which goes far towards shewing that he 
• is aq| responsible for cheeking values generally) ; and (iii) that even as 
regards entries in the books, be is not, in the absence of suspicion 
bound to investigate them for the purpose of testing whether the 

managing director’s return of an existing state of facts {viz,, the 

amount of stock at the moment) is likely to be true, having regard to 
the stock dealings during the year. This last proposition must 
obviously be applied with care and one cannot but see that Lindley 
L.J. lit the conclusion of his judgment so felt. II 

(c) No precise or exhaustive answer can probably be given to the question of the 
duty of the auditor as to the value of the assets ; it is a matter of 
degree. Buckley on Companies, 9th Ed., p, 509. Q 

(3) Condact of business. 

The auditor is not concerned to see whether the business is being conducted 
prudently or imprudently [1895, 2 Oh. 682.] or semble whether the 
acts of the directors have been intra vires or ultra vires. His duty is 
■ - ' • ' to ascertain and state what is the financial result of that which has 

been done. (Ibid.) R 

|(4) Auditor’s report. 

(a) Having completed his investigation, the duty of the auditor is to give to 
the members information and not merely means of information of the 
result. His duty is to convey information in direct and express terms, 
not merely to arouse inquiry, London and Qen, Bank, (No. 2) 1895i 
2 Ch. 673, 684, 685, 694. S 

(h) It is true that under some circumstances much commercial injury might 
be done by publicity in a printed document circulated among a large 
body of share-holders, and it is possible that if publicity would be very 
injurious, an auditor would discharge his duty if he made a confiden- 
tial report to the share-holders and invited their attention to it, and 
told them where they could see it. But an auditor who gives share- 
holders means of information instead of information does so at his 
poxil, London and Qen. Bank, (No. 2) 1895, 2 Oh. 673, 684, 685, 694. 
(c) If the auditor docs not discharge his duty, and as the natural and immedi- 
ate consequence of his breach of duty, acts are done, such as the 
payment of dividends out of capital, which are a misapplication of the 
company’s funds, the auditor is liable. Leeds Co v. Shepherd, Gh. 
D. 787. T 

(5) Misfeasance summons, proper remedy. 

A misfeasance summons is a proper remedy where an auditor by his neglect of 
duty has enabled property of the company to be improperly paid 
away, as for instance, in dividends. Re ifiwpsfon Coifow MiZZ Co. > 
(No. 2), (1896) 2 Oh. 673, O.A. ' U 
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3. — “ Has misapplied, . • . .aay misfeasance or breach of trust in 
relation to the company ” — [Cmcluded). 

E.— Misfeasance by auditors —(Concluded). 

(6) Non-feasance. 

Non-feasance as distinguished from misfeasance is not excluded. Where an 
auditor, owing to want of skill and care certifies erroneous accounts, 
held that it is misconduct and if it leads to the payment of the dividend 
out of capital a remedy can be had under this section. Kingston 
Goto (No. 2), 1896, 2 Ch. D. 279, 283, 288. ^ 

Such an act would have exposed the auditor to an* action, Leeds Co. v. 
Shepherd, 36 Oh. 787. W 

4 . — “TAe Court may on the application — contributory of the Company.*^ 

(1) By whom applications may be made. 

(a) The section may be pat into force on the application of any liquidator or 
,| of any creditor or contributory of the company, so that ssmbie, if the 

Court thinks proper to make an order it may make it on the applica- 
tion of any one of these. See National Funds Co., 10 Ch. D. 118 
5 Bom. L.R. 633. X 

(b) The applicant must scmble be a person having a pecuniary interest. 

(Ibid.) Y 

(c) A fully paid share-holder in a company whose assets are insiifSoient to pay 

its debts has properly no locus standi to recover moneys on the ground 
of misfeasance. (Ibid.) Z 

A fully paid share-holder, where the assets are insufficient to pay debts, cannot 
^-PPly. Cavendish-Bentinck v. Fenn, 12 A.O. 652. A 

(d\ Nor a bankrupt contributory, Cape Breton Co., 19 O.D. 77. B 

(2) Liquidator’s rights. 

(a) The liquidator has more extensive rights than the Company had as a 

going concern. Waterhouse v. Jamieson, (1870) L.R, 2 Sc. & Div. 
29, 32. C 

(b) Where there is any doubt, the liquidator’s application can be amended by 

adding a creditor’s name, (Ibid.) D 

(3) Limitation Act, Sch. 11, Art. 38— Proceedings under this section— Application 
against directors for refund of money. 

(a) An application under S. 214, Indian Companies Act, made by the Official 
Liquidator praying that the Directors of the Company be ordered to 
pay over to him a sum improperly distributed among the share- 
holders, not being a suit, is not governed by Art. 36, Sob. II of the 
Limitation Act. 19 M. 149. B 

' (b) The special proceedings provided for by S. 214 is not subject to the limita- 
tion prescribed by Art. 36, Soh. II, Limitation Act, 18 A. 12. P 

(c) It may well be that the Legislature intended not to provide any limitation 

in cases in which Courts proceeded to enforce the provisions of S. 214 
of Act No. VI of 1882, 18 A. 12 (15). B 

(d) Q.’he provisions of that section could seldom be put in force if Art. 36 of 

Soh. II of the Limitation Act applied. (Ibid.) , H 
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The Court may on the application., ..contributory of the Company ” 
—{Gontmued). 

(e) The misapplication or misieasanco of that section might not be disoovorod 
by the Court until after the lapse of two years from the date of the 
misapplication or misfeasance. (Ibid.) I 

(/} It appears to us that there is good reason why directors, managers and 
officers of companies registered under Act No. VI of 1882 should not 
be permitted to plead limitation so as to absolve them from making 
restitution of moneys misapplied or lost to the company through 
their misfeasance. (Ibid.) J 

{(y) It may be that this is not exactly the same view of the law as that enter- 
tained by some of the Courts in England in cases under 63 and 54 
Vic. 0. 62, S. 10. (Ibid.) K 

(h) tiowever, the Statue of Limitations which Judges in England have to 
apply to those cases is certainly wider in its wording than the articles 
of the Limitation Act which we have to apply in this country. There 
they did not allow any plea of limitation where the person charged was 
in the position of a trustee of the Company, such as a director ; and 
the cases in which they allowed this plea of limitation to bo raised 
were actions brought against an officer, and not proceedings under 
53 and 64, Vic. 0 62, S. 10. (Ibid.) L 

(4) Statutes of Limitation— When can be pleaded, under the English Law. 

Where the misfeasant is not in a fiduciary relationship, the statutes can be 
pleaded, e.p., misfeasance by auditors. Leeds Estate Go. v. Shepherd, 
36 C.D. 787. M 

Where the misfeasant is in a fiduciary relationship the statutes could not be 
pleaded formerly, Flitcroft's case, 21 C.D. 519 ; Metropolitan Bank v. 
Heiron, 5 Ex. D. 319, Oxford B.S. 35 C.D. 602 ; Be Sharpe, (1892), 1 
, Ch. 164. N 

N.B. — But since the Trustees Act, 1888, can now be pleaded. Lands Allotment 
. Co., (1894), 1 Oh. 616 ; and see National Bank of Wales, (1899), 2 Oh. 
at. p. 644. 0 

That Act, however, excepts cases of fraud, and claims to recover trust property 
retained or received and converted hy the trustee. This covers the 
secret profit of a promoter. Sale Hotel Go., 1897), W.N. 174. P 

Where the misfeasance consists of neglect of duty, time runs from the date 
of the misfeasance, (Leeds Estate Go., v. Shepherd, 86Q.D. 187,'] lout 
if the misfeasance be the receipt of money (not belonging to the 
company), but which the company is entitled to claim, on the ground 
that the receipt of it was a fraud on it. time does not run till the 
discovery of the fraud. Metropolitan Bank v. Heiron, 6 Ex. D. 319 ; 
Re Fitisroy Bessemer Steel, 50 L.T. 144 (notice to board not independ- 
ent, insufficient), g 

In order to render the directors or other agents of the company personally 
liable for deceit, there must be a material misrepresentation knowingly 
false, or made without belief in its truth, or with a reckless disregard 
whether it is true or not, or there must be a material fact knowingly 
withheld. If a statement is made, however unreasonably, in the honest 
belief that it is true, it is not fraudulent, and does not render the 
person making it liable to an action for deceit. Berry v. Peek, 14 
4..G.337. . ‘ K 

' 
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— {Concluded). 

lii must nod only be shown that such misrepresentation or concealment was 
made with the object of deceiviug the. person defrauded, but that it 
did deceive him. Shipv. GrosskiU, iO Eq. 13. 

The misstatement need not be the only inducement to the Act of the person 
deceived. Derry v. Peek, 14 A.G, 3S7. S 

5, Examine.” 

(1) Company— -Yoluntary winding up— Practice— Procedure — Mode of inquiry by 
summons in chambers. 

(a) Where contributories of a Company in voluntary liquidation complain of 

the conduct of liquidators in the, winding-up, and desire an inquiry 
under S. 214 of the Indian Companies Act {VI of 1882), the proper 
procedure is by summons in chambers, 19 B. 88, T 

(b) Though the Company is in course of voluntary liquidation, the Court, on 

its aid being invoked by the liquidators or contributories, is enabled 
by S. 182 to determine questions and to exercise powers given by the 
Act to the same extent as if the Company were being wound up by 
the Court or under its supervision. 19 B, 88 (91). U 

(c) This section has been interpreted by the Courts in England in the broad- 

est and most extensive sense. [Ibid.) ¥ 

(d) In In re Union Bank of Kingston-upon-Hull, 18 Oh. D. 808, Sir George 

Jesssell, M.R., said : “In a voluntary winding-up, a liquidator may 
apply to the Court to decide any question fairly arising in the wind- 
ing-up, and it is much cheaper to bring it before me by way oI 
motion than by an action. 809-10.” {Ibid.) W 

(e) It was at one time a question whether the Court would exercise the strin- 

gent powers conferred by B. 214 in the case of a Company being 
Voluntarily wound up. (Ibid.) X 

if) But that doubt was set at rest by Ranee's case, L. R. 6 Oh. 10±, where the 
Court of appeal, reversing a decision of the Master of the Rolls, made 
an order, in the case of a Company being wound up voluntarily, that 
one of its past directors should repay a sura of £125 to the Company. 
{Ibid.) ¥ 

(g) That case is also important as showing how the Court’s aid is invoked in 

such a case. (Ibid.) Z 

There the liquidator took out a summons to have it declared that Mr. Ranee 
was liable to pay the sum in question and asking for an order that he 
shouldpayit. (Ibid.) R. 

(h) The same course was adopted in In re National Funds Assurance Co., 10 

Gh. D. 118, where a summons was also taken out. This was a 
compulsory winding-up. 19 B. 88 (92). B 

(i) In the case oilnre British Corporation, 5 Oh. D. 749, leave to serve a 

summons in Scotland, taken out under the section in question, was 

granted, {Ibid.) C 

(j) Mr. Palmer in his work (p. 808, 4th Ed.) states that the application was 

usually made by summons. The form is given at p, 809. I have 
examined all the cases in the Law Reports cited by Mr, Palmer under 
the section, and find that in 8^ .of thqm (a very large number), where 
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the nature of the proceedings is indicated (except in StHnr/er's case, 
where the application was upon notice of motion) they were by way 
of summons. (Ibid.) D&E 

(i^) It [may, therefore, I think, be taken that the practice in the Supreme 
. Court in England under the Act of 1862 was to initiate proceedings 
under S. 214 by summons. (I6id.) E 

(f.) When proceedings allowed by S. 182 of the Indian Act are initiated by 
contributories, notice to the liquidator ought to be given, as 
fac^ he is, as it were, domvtme lUis, and is presumably the most pro- 
per person to conduct the proceedings. In re Cold Company^ V2.Qh. 

, D. 77, cited in 19 B. 88 (92); G 

(m) When the proceedings ace, however, taken against the liquidator himself, 
it may be presumed that he does not desire to initiate them himself, 
arid in such a case it is not, therefore, necessary that he should have 
notice beyond the notice given by the service of the summons upon 
him, (Ibid.) H 

in) It might have been thought, having regard to the closing provision of 
S. 182 of the Indian Act, that the Court, before issuing a summons 
under S. 214, should give its leave or sanction to such proceedings 
being taken, — beyond, I mean, the sanction involved in the issuing of 
the summons itself. (Ibid.) I 

(o) This is not so— I cannot find in the English cases any trace of the Court, 

when its assistance is invoked under S. 182, to put in force the provi- 
sions of S. 214,. making any preliminary order or even giving any 
preliminary sanction. 19 B. 88 (93)» d 

(p) In Mance's case, L.E. 6 Ch. 104, where the applicatiori of S. 214 to the 

case of a, voluntary liquidation is so fully discussed, the Court does 
not suggest the necessity of such preliminary order or sanction. 
(Ibid.) K 

iq) It m thus iu a certain sense discretionary jurisdiction given to the Court. 
(Ibid.) . . L 

(r) The section (182) does not give the applicant an absolute right to call on 

the Court to exercise its powers. (Ibid.) ' M 

(s) It is, therefore, fit and just that the person attached, on the return of the 

summons taken out against him, should have an opportunity of 
showing not only that he has a good defence upon the merits, but 
also that there are peculiar circumstances in the case ; that it would 
involve him in some peculiar hardship if the claim against him were 
to be tried in this summary way ; which would render it unjust to 
put the powers of S. 214 in force against him. (Ibid.) N 

(t) If an es-parte order has already been made under S. 182, that an 

enquiry shall take place under S, 214, the Judge hearing the summons 
would be deprived of his power to hear the person sought to be charged 
in support of such an objection. He would be robbed of his 
discretion. (i6id.) 0 

(u) Where it is sought to make an ofiicer of a company liable for misappro- 

priation of the funds of a- Company, or for misfeasance or breach of 
trust in relation to its affairs, the sum sought to be recovered should 
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5. — Examine {Concluded). 

be definitely stated in the suoamans, and the grounds upon ^vhich 
the application is based should be fully and adequately set out in 
an affidavit or affidavits. 19 B. 88 {94j. P 

(2) Use of notes at public examination. 

Where, in a public examination, it appears that the persons examined, or some 
of them, have misapplied or retained or become liable or accountable 
for, moneys or property of the Company, or have been guilty of mis- 
feasance or breach of trust in relation to. the company, then, in any 
misfeasance proceedings subsequently, instituted, the verified notes 
of the examination of each person who was publicly examined are 
admissible in evidence, (subject to any order or direction of the Court 
as to the manner and extent in and to which the notes are to be used, 
and subject to all exceptions to the admissibility in evidence against 
any particular person or persons of any of the statements contained 
in the notes of the examination) against any of the persons against 
whom the application is made, provided that he was, or had the 
opportunity of being, present at and .taking part in the examination. 
Before any such notes are used the person intending to use them must, 
not less than fifteen days before the day appointed for hearing the 
application, give notice of hisintention to each person against whom 
it it intended to use the notes, or any of them, specifying the 
notes or parts of the notes which it is intended to read against him, and 
furnish him with copies of such notes, or parts of notes except notes of 
the person’s own depositions. Every person against whom the appli- 
cation is made is at liberty to cross-examine or re-examine (as the 
case may be) any person , the notes of whose examination are read, in 
all respects as if such person had made an affidavit on the misfeatsance 
application. Halsbury’s Laios of England, Vol. V, pp. 484, 485; Be 
London and General Bank, (1894), 63 L.J. (Oh.). 853. Q 

6.~‘To repay any moneys .... misfeasance. ” 

(1) Proceedings taken against whom. • ■ 

Proceedings under this section may bo taken against all or any of the persons 
named for any misfeasance resulting in loss to the company. 

(2) Director, bona fide payment to— Test of liability— Directors when excused. 

(fi) A bona fide payment made to a director as part of an arrangement which 
the company considers for its benefit may be upheld, even if made at 
a time when the company is in difficulties. Affowisow’s case, 18 Eq. 
670. 

If it appears to the Court during the proceedings that a director, or person 
occupying the position of director of a company who is charged with 
negligence or breach of trust, but has acted honestly and reasonably, 
and ought fairly to be excused for the negligence or breach of trust, 
the Court may relieve Him, either wholly or- partly, from his liability 
an such terms as it may think proper. Halsbury’s Laws of England, 
Vol. V, p. 483. . R&S 

N.B, — Where, as is usually the c<ase, a director is paid for his services, the 
Court is not so likely to give him relief as it would be given to a 
person acting gratuitously (Wafionml 2Vnsf<?fis Co. of Amiralnsia v. 
General B'inance Co. of Australasia, {19Q6) A.G. WIB, 



526 


let ¥! of 4882 indian goMEanies A'Gt). tS. 2il 

6 . — “ Tn repay &ay moaeys.>-- aaisfeasa ace ” — (Continued). 

(b) Whera money is lost to the company through an orror of judgment of the 

directors, it cannot be recovered either under this section or by action 
Dfflwe?/ V. Cor?/, (1901) App. Oa. 477. T & U 

(c) It has even been said that directors have never been hold liable for negli- 
gence unless it has been so gross as, practically to amount to fraud, 
although in some cases it has been suggested that it is necessary 
to show gross negligence. Compare Lagunas Nitrate Co. v. Lagunas 
S?yndicflfe, (1399), 2 Ch. 892. 

On other occasions the phrase has been objected to as meaningless.’ Wilson v. 
Ej-e« (1843), 11 M. & W. 115. Y&W 

(d) The true test appears to be that first a duty must be shown and then that 
that duty has been neglected to the detriment of the Company, and 
the charge has failed more often by reason of the difficulty in show- 
ing what has been the duty neglected than by inability to prove the 
neglect, 

(e) On both points all the circumstances surrounding the acts and the common 

practice of business men have to be considered. For instance, direc- 
tors must not be treated as if they were accountants knowing and 
understanding all that the books would show if carefully investigated, 
nor are they liable if deceived by the fraud of others whom they 
might reasonably trust, nor must auditors be treated as persons able 
to value the stock-in-trade of the company. Prefontaine v. Grenier, 
(1907) App. Ca. 101 ; Kingston Cotton Mill Co., No. 2, (1896) 2 Oh. 
283. X 

(/) Non-attendance at board meetings is not such negligence as to create a 
liability. Marquis of Butte's case (1892), 2 Oh. 100. Y 

(3) Scope of section— Directors made liable. 

(a) Directors may be ordered to repay moneys paid to a contractor for an 
improper purpose, iiondon Tmst Co. V. (1893) W.N. 9. Z 

(5) Or for underwriting the capital in an unlawful maimer, Faure Mecirio 
Co., (1889) 40 Oh. D. 141. A 

(c) Or the amount of shares issued as fully paid under the pretence that they 

were part of the purchase consideration but were i» fact promotion 
money, DZand’s case, (1893), 2 Oh. 612. B 

(d) Or the discount at which shares have been issued if by reason of the 

subsequent sale of the shares the holders are nob liable to calls. 
Alirschc V. Ciws (1894) App. Ca. 654. C 

(e) The section may also be used to procure the re-payment of moneys impro- 

perly received by directors, officers, or agents of the company, as c.p., 

, ; j; remuneration improperly received by the directors, and commission 

taken from persons doing business with the company. Merchant's Fire 

Office y. Armstrong (WQil), YI.'N. P&^. D 

' {/; Under this section damages may be recovered in respect of a wilful sale of 
the assets of the company at less- than their proper value, and 
damages in respect of frauds upon the company in its formation or 
promotion. New Travellei’s Chambers (1896), 12 Times, L.E. 529. B 
' N.B.— But a director cannot be made to account for profits made upon a re- 
sale to the company of property purchased by him on bis own account 
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6. — " To repay any moneys. . ..misfeasance” — [Continued). 

and without mandate fcom the company, even though he purchased 
the property with a view to such re-sale and re-sold it without dis- 
closing his interest. Burkland v. Earle, (1902), App. Ca, at p. 98. 

(ry) A director induced three of his children, who wore infants, to apply for 
shares. Shares were allotted to them, and he gave them money to 
make the payments on allotment. In the winding-up, the children 
being still infants and therefore not liable for calls, the father was 
under this sectioij held liable to pay the calls, as a loss occasioned to 
the company by his breach of duty. All the shares were allotted, and 
the argument that there was no sufficient proof that the company had 
sustained a loss was therefore rejected. Crenver Go,, E.P. Wilson, 
SGh.45.' F&G 

(h) An order may be made under this section to compel a director to re-pay a 

dividend paid under a delusive or fraudulent balance-sheet. Stringer’’ s 
case, i Oh. 476. H 

(i) Where a dividend or bonus has, after proper investigation been proposed 

by directors, and agreed to by share-holders, the Court will not lightly 
interfere with its payment. But where no profit and loss account had 
been made out, and no allowance made for the risks to which the 
Company was liable, a bonus declared under such circumstances was 
held to have been declared under a delusive and fraudulent balance- 
sheet within the meaning of Sfrinper’s case, 4 Oh. 475 and an order 
was made upon a 'director to repay the bonus paid to him. Bance’s 
ease, 6 Ch. 104. , I 

(j) A bonus declared and credited to a director against payments due from him 

on calls is money paid to or retained by him within the section. 
Bance's case, 6 Oh. 104. J 

(h) If directors pay dividends out of oaptial they are- responsible not only for 
that which they have themselves received, but for the whole amount 
misapplied. NaflonuZ Mmrfs Co., 10 Oh. D. 118. K 

(4) Defences to misfeasance proceedings. 

Claims against the Company cannot be set off against the amount ordered to 
he -paid, Be Carriage Co-operative Supply Association, (1884) 27 Oh. 
D. 322. L 

Nor can the liquidator set off the amount against an assignee of a dividend 
owing to the respondent as a creditor of the company. Be-Leeds 
and Hanley Theatres of Yarities, Ltd., (1904) 2 Oh. 45. M 

In the case of retention of secret profit the respondent’s discharge in bank- 
ruptcy will not release him, Emma Silver Mining Co. v. Grant, 
(1880), 17 Oh. D. 122, N 

Except where the claim is founded upon any fraud or fraudulent breach of 
trust, to which the respondent was a party or privy, oris to recover 
trust property or the proceeds thereof still retained by the respondent, 
or previously received by him and converted to his use, [iJe National 
Bank of Wales Ltd., {im) % Ch. 629, 663, O.A.] the Statute of 
Limitations can be pleaded, as for instance where an auditor has 
merely neglected his duties, Leeds Estate Btiildings £ Investment 
Co w. Shepherd, {mi), mCh.’D.m. 0 
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6.— “To repay any maa^iys.... misfeasance”— {Contimicd). 

N. B.~A seerefc proflfc received by a promoter may be “ fraudulent oven in the 
absence of moral fraud”. Re Hotel Botaiiicial Gardens Co., Woe parte 
■ FesJecilK (1897), 77 L.T, 661, reversed without affecting this point, 
(1898) 78L.T. 368, O.A. 

(5) Set-off. 

The misfoasant cannot set-oli money due from the company against suras duo 
for misfeasance &c. A?3;p. PeZZe^, 21 G.D, 492 ; P & 

As to mode of adjusting the cross-claims, See Leeds and Hanley Theatre, (1904) 
2Ch^45. R 

It is a well-sottled rule of law, that a separate debt cannot be set off against 
a joint and several claim. 9 B. 373 (404). S 

“ The general rule in equity as well as in law is, that joint and separate debts 
cannot be set off against each other ” {Storey’s Bg. Jurisp. S. 1437, 
21 Cb. Div. 519. CiZed in 9 B. 373 (404). T 

This rule is adopted by the Indian law in S. Ill, sub-S. (p) of the Code of Civil 
Procedure, and is illustrated by the following hypothetical case : — 
A sues B and C for Bs. 1,000. 0 cannot set off a debt due to him 
by A alone. 9 B. 373 (404). U 

The question has been more than once decided in Company cases, and the 
two following rules have been laid down '.—(a) A share-holder cannot 
set off debt due to him from the Company against calls in a volun- 
tary or compulsory winding-up : See In Be Whitehouse £ Co. 1 Ch. 
Div. 528, and (b) that the directors cannot set off any money due 
from the company to them against the amounts which they wore 
ordered to replace. Fliieroft’s case, 21 Gh. Div. 519. 9 B. 373 
(404). ’ 1 

(6) Set-off— Company— Liquidation— Director. 

In an liction by 'a Company to recover a sum fraudulently obtained by the 
■defendants, before the liquidation of the Company, one of the 
defendants, claimed to set off against the company a debt from the 
Company to him incurred prior to the commencement of the winding 
up ; — Held, that the defendant could set off the debt due to him 
though the amounts of the debts were ascertained after the liquida- 
tion, as the debts which were sought to be setoff one against the 
other were debts between the same parties, and in the same interest 
and neither resulted from a dealing with the liquidator. [The 
Bice Hall Boling Mills Co. v. Douglas Forge Co,, (1882), 8 Q.B.D. 
179, D.] 7 Bom. L.R. 246 = 30B. 173, W 

A director can set off a debt due to him from the Company in an action brought 
against him by the company though he cannot set off a debt due to 
him against a claim made by a liquidator under S. 214 of the Indian 
Oompanies Act. 7 Bom. L.R, 246. : . X 

(7) Se-imburaement. 

A director is entitled to in certain oases. 2 Bom. L. R. 42. Y 

(8) Damages for misfeasance or neglect. 

The compon.sation which, under ,8. 214: of the Indian Companies Act, 1882, 
may be assessed against a .defaulting director or other officer of a 
company, is of the nature of damages ; it is therefore necessary that 
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the loss to the company in respect of which compensation is asked 
for, should be the direct and not a remote and more or less speculative 
consequence of the misfeasance or neglect of duty on the part of the 
director or other officer of the company from whom such compensation 
is sought. The special proceeding provided for by S. 214 of Act No. VI 
1882 is not subject, to the limitation prescribed by Art. 36 of Sch. II 
of the Indian Limitation Act, 1877. 15 A.W.N. 136 = 18 A. 12. Z 

(9) Amount of damages. 

{a) Assuming that a director had obtained by misfeasance, shares which, if he 
hold them at all, he must hold as paid up, the company’s ’remedy is 
to make him account for that which he had acquired by breach of 
trust. This it may do in any one of three ways ; first, if the misfeas- 
ant still holds the shares, and they are valuable, the company can 
recover them from him ; secondly, if he has sold the shares at a profit 
they can recover the profit ; thirdly, if the ’.shares are valuless or have 
been sold at a loss, the company can recover as damages the sum 
which they have lost by being deprived of the right of allotting the 
shares to persons who would have paid them up. See Carling’s 
case, 1 Oh. Div. 115, 126. A 

(i) In the third case the Court will estimate the damages at the largest 
amount of damage which could at any time have been incurred, that 
is, at the full value of the shares at the tinle the misfeasant acquired 
them, or at any subsequent time. 

' N.B.-— Such a principle is not applied except as against a misfeasance : 

"Mansell v. British Linen Bank, 1892, 3 Oh. 159. B 

(c) If shares in the company were taken by solvent persons it will be assumed 

against the misfeasant that these shares would have been so taken, 
and the damages will be the full nominal amount of the shares. 
McKay’s case, 2 Oh. Div. 1. C 

(d) Or if the person attacked purchased them at less than their full nominal 

amount then the difference between the full nominal amount and 
what he paid. Weston’s case, 13 Oh. Div. 579. D 

{e) And even where it was shewn that the misfeasant had in fact transferred 
some of the shares for a nominal consideration and had made no 
profit out of them, he was charged with the full nominal amount, 
for he had deprived the Company of the power of allotting them-to 
other persons who might have paid the full amount. Metcalfe's case, 
13 Oh. Div. 169. E 

(/) The principle is that if that which the agent has received is money, be 
must hand over the money ; if something else, then the principal may 
insist on having it, or, if he chooses the value of it. The value is to 
be measured by the best price which the principal could have obtained 
if the agent had at once told him the facts, and the principal had 
then taken the property and subsequently sold it at the highest value 
reached. The value, therefore, is the highest value between the date 
of the wrongful act and the date when it came to the knowledge of 
the principal. y. Midsdale’s Lamp Co. 23 Q.B. Div. 368. E 
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((f) But this rule as to the assessment of damages must not be pressed harshly, 
at all events where the directors are not guilty of moral fraud. Where 
the directors had allotted large batches to themselves for which they 
were, Under the circumstances, liable to account, the Court refused to 
regard the price obtainable for small lots of shares as an index of the 
value of the large batches of shares in question, and the directors 
were made to account merely for the profits they received on the 
shares which they had sold, and for the market value (as on the 
respective dates of allotment) of the shares which they had retained. 
Shai) v. Holland, 1900, 2 Oh. 305. G 

(h) Where there is a market price, the highest market price is the proper 

measure of value ; but in the case cited there was no real market. 
1900, 2 Gh. 312.' H 

(i) The principle upon which damages are assessed against a misfeasant is not 
applied to a case in which a director acts ultra vires (as by issuing 
shares at a discount), but bona fide. In such a case he may be liable 
for the discount, but not for more. JBirsche v, Sims, 1894 A.O. 664.1 

(10) Assignment of claim. 

The claim for misfeasance is a chose in action, which can be assigned by the 
liquidator, Purlc Gate Faggoji Wor/cs, 17 O.D. 234. J 

An order has even been made in a debenture-holder’s action to sell such a claim 
by auction, [Wood v. WoodTvmse and Eawson, (1896), W.N. 4], 
moneys recovered on such a claim being covered by debentures 
charging all the undertaking and property of the company, subject to 
costs. Anglo Amtrian Printing Union (1895) 2 Oh. 891. K 

(11) Appeal -Court-fees. 

An order under S. 214 of Act No. VI of 1882 (Indian Companies Act) is not a 
decree or an order having the force of a decree and consequently an 
appeal from such an order to a High Court is properly stamped, with 
reference to Act VII of 1870 (Court Pees Act), Soh. II, Art. 11 (6) 
with a Court Pee Stamp of Rs. 2. (Reference under S. 28 of Act 
VIT of 1870, February 6). 16 A.W.N. 56. L 

As to the nature of the orders, see, also, 29 G. 688, 


7. — ** moneys,*’ 

“ Money or property of the company” include money had, and received for 
^ t^ use of the company at law or in equity. Sale Hotel Go. 78 
L.T. 368. M 

8, -^“ Interest.” 


The section provides for payment of interest at such rate as the Court thinks 
just. According to the practice in the English Courts the rate for a 
simple breach of trust is usually 4 per cent, from the time of misappli- 
cation. Be Sharp, (1892), 1 Oh. at p. 169. * N 

Put for actual misfeasance or wilful breach of trust the rate is usually 6 per 
cent. 6,6L,J. Oh. 36. 0 
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[See mpra.l 

Banker— -Meaning of. 

The Imperial dictionary defines a banker to be “ one who traffics in money, 
receives and remits money, negotiates bills of exchange. 9 B. 373 

(m). P 

A bank is defined as “an establishment which trades in money, an 
establishment for the deposit, ouatody, and issue of money, as also for 
granting loans, discounting bills and facilitating the transmission of 
remittances from one place to another.” (I6idl) Q 

What constitutes a banket has also been the subject of judicial decision. 
{Ibid.) B 

For instance, “ a stock-broker and a notary public who largely engaged in trade, 
who received money from some of his customers, and paid it out 
again upon their drafts, and occasionally discounted bills, but neither 
held himself out to the public as a banker, nor appeared to be consi- 
dered by the public as such, and the entries in whose books of banking 
transactions were mixed up with those appertaining to his other call- 
ings was not held to be a banker in the strictly legal sense of the 
term. Stafford v. Henry, 12 Ir. Eq. Rep. 400. S 

10.— ** Explanation II.” 

(1) Section personal. 

The section is personal only as against the director or officer, and does not 
apply as against the executors of a deceased director or officer. 
Feltrom’s Executor’s case, 1 Eq. 219. T 

Where the acts of a body of officers are impeached some of whom are dead, the 
survivors can be proceeded against under the section. British 
Guardian Co., If Gh. D. 335. C 

(2) S. 21$, Expl. ii— Legal representative. 

R, W and others, contributories to a company which had gone into liquida- 
tion, filed an application under S. 214 of Act VI of 1882, directed 
against certain officers of the company. That application was 
dismissed, and an order was also made giving costs against the 
applicants. The applicants appealed to the High Court against the 
order of dismissal. Pending this appeal one of the opposite parties 
died, and it was sought to put his legal representatives upon the 
record of the appeal as a respondent. Held, that in view of explana- 
tion II to S. 214 of the Indian Companies Act, 1882, the legal 
representatives of the said deceased respondent could not be brought 
upon the record either in respect of the relief prayed for in the original 
application or in respect of the order making costs payable by the 
applicants, as that order could not be separated from the dismissal of 
the application. 16 A.W.N. 28. ¥ 

(8) When the misfeasance of directors is a breach of trust and not a personal 
decree. 

Where, under the articles of aissociation, the business of the company is to be 
conducted with the assistance of an agent, the directors cannot dele- 
gate all their duties to, .such agent so as to divest themselves of their 
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trust and responsibility. If tbeAgent proves unfaithful, the directors 
can be held liable as much as if they themselves had been unfaithful. 
' In this case, instead of performing their duty and showing reasonable 

diligence, the defendants: delegated all the control to the agents, the 
bankers, and so enabled them to misapply the Company’s money and 
were therefore held liable for sneh misapplication. On the question 
of the liability of the estate of the deceased director, held, the misfea- 
sance of a director constitutes a breach of trust and is more than mere 
negligence. Negligence depends upon the public duty which is in- 
cumbent upon every one to exercise due cate in his daily life •, but a 
breach of trust depends upon the neglect of some special duty under- 
taken in regard to some specified person or body of persons. In the 
, former case, the liability dies with the person ; in the latter it follows 

his estate after his death. 9 B. 373. W 


2l5. If any director, officer, or contributory of any Company 
wound up under this Act, destroys, mutilates, 
ficSonS differs, falsifies or fraudulently secretes any books, 

.papers, writings, or securities, or makes, or is 
privy to the making of, any false or fraudulent entry in any register, 
book of account, or other document belonging to the Company, 
with intent to defraud or deceive any person, every person so 
offending shall be punished with imprisonment for a term which 
may extend to two years, and shall also be liable to fine which may 
extend to five hundred rupees. 


(Notes). 

Corresponding Bnglish Law. • 

“ If any director, officer, or contributory df any company being wound up 
destroy.s, mutilates, alters, or falsifies any books, papor.s, or securities, 
or makes or Is privy to the making of any false or fraudulent entry in 
any register, book of account, or document belonging to the company 
with intent to defraud or deceive any person, he shall be guilty of a 
misdemeanour, and be liable to imprisonment for any term not exceed- 
ing two years with dr without hard labour.” S. 21(5 of the English 
Oompanics (Gorisolidation) Act; 1908. X 


'l.~“PaIsifiers,” 

Making false balance sheet before winding-up no offence. 

This section which provides for the punishment of “any director, officer or 
contributory of any Company wound up under this Act” who,mi!ey 
aha, “makes or is privy to, the making of any false or fraudulent entry 
in any register, hook of account, or other document belonging to the 
Company, with intent to defraud or deceive any person,” would not 
^PPly to false statements eontalined in a balance-sheet published 
before the commeudement .of the winding-up of the Company. 
16'A. 88.' - ' Y 
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The making of a false balance sheet by the Directors, Manager and Aecountant 
of a Company dishonestly, that is, to obtain wrongful gain for 
themselves or to cause wrongful loss to others, where it is made prior 
to the commencement of the winding-up of the company, is not an 
offence within the meaning of this section. 14, A.W.N. 23. Z 

The person charged should direct the jury to actinit on the charges under 
S. 191, I.P.O. and S. 215 of this Act, 16 A. 88. , A 

216. Where any order is made for winding-iip a Company by 

' . the Court or snbiect to the supervision of the 

Prosecution of de- ■ ^ ■ „ . . ... 

linquent directors in Court, II it appear in the course 01 suchwmding- 

present director, manager, 
officer, or member of such Compiiny has been 
guilty of any offence in relation to the Company for which he is 
criminally responsible, the Court may, on the application of any 
person interested in such windingmp, or of its ' own motion, direct 
the official liquidators or the liquidators (as the case may be) to in- 
stitute a prosecution for such offence, and may order the costs and 
expenses of such prosecution to be paid out of the assets of the 
Company • • 

(Notes). ’ 

(1) Corresponding English Law, 

This section corresponds to S. 217 para (1) of the English Oompar|ies (Oonaoli* 
dation) Act, 1908. B 


I . — ” Prosecution.. ..assets of the Company. ” 

(2) Criminal prosecution at the expense of the estate — Determining factor. 

In determining whether .criminal prosecution at the expense of the estate 
should be directed, the Court will look to see whether the case is one 
in which it would be the duty of a good citizen, even at a loss to him- 
self, to institute proceedings. London and Globe Corp., 1903, 1 Oh. 
728. G 

Instances. ■ 

:(i) Upon this principle an order was made in the London and Globe Corp. 
1903, 1 Oh. 728i which resulted in a conviction. 

(ii) In Mercantile Marine Instirance Co., May, 1882, Morth J., made an order 

on the same principle. , 

(iii) Ckitty, J'., did so in DenJmm <& Go., 1884, W.N. 122 ; 53L. J.{Gh.) 

1113 ; 51 L.T. 570; 32 W. K. 920. ■ D 


217. 


Penalty for false 
evidence. 


If any person, upon any examination upon oath autho- 
rised under this Act, or in any affidavit, deposition 
or solemn affirmation, in or about the winding-up 
of any Company under this Act; or otherwise in 


or about any matter arising under this Act, intentionally gives false 
evidence, he shall ])e liable to imprisonment for a term which may 
exteiul to seven years and shall also be liable to fine. , 



534 Act ¥1 of 1882 (the inHiah companies act}/ [Ss. 211 to 249 
(Notes). 

Owrespondlng Engllsii Eaw. 

This section corresponds to S. 218 of the English Companies (Consolidation) 
Act 1908. In the English Act for “intentionally” the expression 
“ wilfully and corruptly ” is used. There it is stated that a person 
committing an offence described in the section shall be liable to the 
penalties for wilful perjury, 

(2) Analogous Indian Law. 

G/. S. 193 of the Indian Penal Code (Act XLV of 1860). M 

218. Whefe the High Court makes an order for winding-up a 

Winding-up may be Company under this Act, it may, if it thinks fit, 
referred to District direct all subsequent proceedings to be had in a 
Court. District Court; and thereupon such District 

Court shall, for the purpose of winding-up the Company, be deemed 
to be “the Court” within the meaning of this Act, and shall have, 
for the purposes of such windiug-up, all the jurisdiction and 
powers of the High Court. 

219. If daring the progress of a winding-up in a District Court 

Transfer of winding- made to appear to the High Court that the 

up from one District same could be more conveniently prosecuted in 
Court to another. ,, n i. tt- i. 

any other District Court, the High Court may 

transfer i the same to such other Court, and thereupon the 
winding-up shall proceed in such other District Court. 

(Notes). 

“ Transfer. ” 

Fowev of High Court to transfer proeoedings — Letters Patent, S. 9. 

There is nothing in the Indian Companies Act (YI of 1882) or the High Courts 
Act (24 and 25 Vic. 0. 104) or the Letters Patent, which prevents the 
High Court from calling for the record of the proceedings in the 
winding-up of a Company under the Companies Act, and transferring 
those proceedings to its own file. Such a power is given to the High 
Court by S. 647 read with S. 25 of the O.P.O., 9 A. 130=7 A.W.N. 7.F 

S. 647 of the Civil Procedure Code makes applicable to all miscellaneous pro- 
ceedings, not specially provided for, the general procedure proscribed 
by the Code for suits and appeals. So, under S. 25 read with that 
section, the High Court, irrespective of the Indian Companies Act or 
the Letters Patent, has ample powers to call for the proceedings 
before the lower Court in cases of winding up of companies and to 
transfer them to its own file. 

Where, in the proceedings in the winding-up of a company under this Act an 
order was passed admitting the proof of a particular creditor of the 
company before any liquidator had been appointed, ifeZd, that this 
was an irregularity which by itself would justify the High Court in 
sending for the record. (Jbidi) 0 
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I.--“Tramfer"’~{Oo'ncluded). 

Where the Diatricfe Judge conducting the proceedings in the winding-up of a 
company under Act VI of 1882 had, after receiving notice of the ad- 
mission by the High Court of a petition for transfer of those proceed- 
ings to its own file, drafted and placed upon the record an order 
which it might have been difficult for him to re-consider if the matter 
again came beforehim, and where the case appeared to be one in which 
serious questions of law were likely to arise which it would probably 
be difficult to discuss adequately in the District Court, in the absence 
of the authorities upon the subject and of any rules framed by the 
High Court for dealing with winding-up undlb the Act, and the case 
was of a kind which would probably come before the High Court in a 
variety of appeals from orders brought by one side or the other, held 
that under these circumstances the case was a proper one for the 
exercise of the High Court’s jurisdiction by calling up the winding-up 
proceedings to its own file. {Ibid.) H 


PAET V. 

Ebgistration-ofpice. 


Constitution of re- 
gistration-office. 


ia) 


220. The Begistration of Companies under 
this Act shall he conducted as follows (that is to 
say) 

The Local Government may, after the sanction of the 
Governor General in Council to the creation of any such 
offices shall have been obtained, from time to time 
appoint 1 such Eegistrars, Assistant Eegistrars, clerks, 
and servants as it may think necessary for the Eegis- 
tration of Companies under this Act, and remove them 
at pleasure : 


(6) The Local Government may make such regulations 2 
as it thinks fit with respect to the duties to be perform- 
ed by any such Eegistrars, Assistant Eegistrars, clerks 
and servants as aforesaid : 


(c) The Local Government may from time to time determine 
the places 3 at which offices for the registration of 
Companies are to be established, so that there be at all 
times maintained in each of the towns of Calcutta, 
Madras and Bombay at least one such office, and that no 
Company shall he registered ex cepet at an office within 
that part of British India in which, by the memo- 
randum of association, the registered office of the 
Company is declared to be established : 


Act .of 1882 (the INDIAN COMPANIES a<5t). [‘S. 220 

(cl) The Local Grovernmeht may from time to time direct a 
seal or seals to be prepared for the authentication of 
any docnments' required for or connected with the 
registration of Companies : 

{e) Every person may inspect the documents kept by the 
Eegistrar .of Joint-Stock Companies. There shall be 
paid for such inspection such fees jjis may be directed 
by the Local Government, not exceeding one rupee for 
each inspection. Any person may require a certificate 
of the incorporation of any Company, , or a copy or 
extract of any other document or any part of any other 
document, to be certified by the Eegistrar. There shall 
be paid for such certificate of incorporation, certified 
copy or extract, such fees as the Local Government 
may direct not exceeding three rupees for the certifi- 
cate of incorporation, and not exceeding two annas for 
each hundred words of such copy or extract : 

:(/) The existing Eegistrar, Assistant Eegistrars, clerks and 
other officers and servants in the office for the registra- 
tion of Joint-Stock Companies shall, during the pleasure 
of the Local Government, hold the offices and receive 
the salaries hitherto held . and received by them: but 
they shall, in the execution of their duties, conform to 
any regulations that may be issued by the Local 
Government : 

{g) There shall be paid to any Eegistrar, Assistant Eegistrar, 
clerk or servant that may hereafter be employed in the 
registration of Joint-Stock Companies such salaries as 
the Local Government may, with the sanction of the 
Governor General in Council, direct : 

{li) Whenever any act is herein directed to be done to or by 
the Eegistrar of Joint-Stock Companies, such act shall, 
until the Local Government otherwise directs, be done 
to or by the existing Eegistrar of Joint-Stock Compa- 
nies, or in his absence to or by such person as the Local 
Government may for the time being authorise. But, 
in the event of the Local Government altering the 
constitution of the existing registry-office, such act 
shall be done to or by such’ officer or officers, and at 
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such place or places with reference to the local situation 
of the registered offices of the Companies to be register- 
ed, as the Bocal G-overnment may appoint. 

(Notes). 

This section corresponds almost to S. 243 of the English Companies (Consoli- 
dation) Act, 1908. I 

The functions of the Local Government here are taken up by the Board of 
Trade in England. 

t.—^‘ Appoint,” * 

(1) Appointments made undei* the power conferred by this section. 

For in 

(1) Assam, See Assam list of Local Rules and Orders. Ed., 1893, p, 81. 

(2) Eastern Bengal and Assam, See Eastern Bengal and Assam Gazette, 1908, 

Pt. I, p. 1143. 

(8) Bombay, See Bombay Government Gazette, 1897, Pt. I, p. 1803, 

(4) Ooorg, See Ooorg Gazette, 1904, Pt. I, p. 30. 

(5) United Provinces of Agra and Oudh, See U.P.R. and O. 

(6) Burma, See Bur. R.M.; Burma Gazette, 1907, Pt. I, p. 24. 

(7) N.W.P. Provinces, See Gazette of India, 1901, Pt, 11, p. 1804. 

(8) Madras, See Mad. R. and 0. J 

(2) Instance of notification issued under this clause. 

Under the provisions of S.' 190, Act X of 1866 (new Act VI of 1882) the Hon’ ble the 
Lieutenant-Governor has been pleased, with the sanctioa of His 
Excellency the Viceroy and Governor-General in Council, to 
establish an office at Allahabad for the registration of Joint 
Stock Companies in the North-Western Provinces. 

With reference to the above, the Registrar-General of Assurances, North- W®tern 
Provinces, for the time being is appointed to be Registrar for the Registration of 
Companies in the North-Western Provinces under the aforesaid Act. 

The Judge of Allahabad for the time being is appointed to be Assistant -RegistTa'r 
for the same purpose. ■ 

N.B. — This notification is kept alive by S. 2 of this Act. 

2.~” The Loca/ Government..., regulations.” 

I. — Assam. 

Regulations under this section. . 

For— -in Assam, See Assam Local Rules and Orders, Ed., 1893 p. 181. K 

II. — Beng:al. 

Notification, dated the 13th August, 1878 (published in the Calcutta Gazette of 1878, 
Parti, pp. 938-40). 

The following rules in respect to the duties to be performed by -the Registrar of 
Joint-Stock Companies have been sanetioned by the- Lieutenant-Governor under the 
provisions of clause 2, S. 190 of Act X of 1866, and' are hereby published for general 
information : h 

‘ Buies tender elaiMse 2, Aet X of 1866, 

The registr.ation hours shall be’ between ll' A.M.' and 2 P.M. everyday, except on 
Sundays and authorized holidays. ■ ^ 


No. ,76, dated 4th 
February, 1868. 
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; 2.~ “ The Locai Government.,.. regulBiioits” — {Gontimied.) 

H,—Bmgai— {Continued). 

2. The following registers and index shall be kept by the Eegistrar of Joint-Stock 
Companies 

(1) a general register as per Appendix I. 

(2) a register ledger „ „ II. 

(3) an index to the general register. 

3. On being satisfied that the requirements of the law, have been complied with 
the Eegistrar shall proceed to register the memorandum of association and the articles 
of association (if any^ filed with the memorandum in the following manner, vis,, by 
entering the same into the general register and by endorsing on the papers so filed the 
following formula : — 

“ Registered by me this day of 18 . 

Signature. 

Registrar of Joint-Stock Companies.'* 

4. On receipt of every document, the Registrar shall endorse thereon the following 
particulars : — 

(1) the number borne by the Company in the Registrar’s ledger, 

(2) the name of the Company, 

(3) the nature arid substance of the docuinent. 

5. If any memorandum or articles of association of a Company be found defective 
or incomplete in any of the particulars required by law, the Registrar shall return the 
same to the party applying for registration for due rectification or completion thereof, 
and until such rectification or completion be made, the Registrar shall not register the 
document or grant certificate thereof. 

6. IJhe Registrar shall return to the Company concerned for the purpose of being 
amended, any document found defective or incomplete in any of the particulars 
required by the law, or in the preparation of which prescribed formalities have not 
been observed. Until the necessary rectification be made, the document shall not be 
filed and certificate granted. 

7. The Registrar shall deposit in a separata box, labelled with the name of the 
company, a copy of the memorandum of association of the company concerned, which 
shall be lodged in the office of the Registrar. 

The documents of each company shall be placed together, and kept separate and 
distinct from the documents of other companies. 

8. On the registration of a company the Registrar shall grant a certificate to 
the company in the form given in Appendix III, and on the registration of any other 
documents authorised to be recorded he shall grant a certificate in the form given in 
Appendix IV, 

9. He shall keep a book to be called “The Register of Joint-Stock Companies.” 
In this register he shall enter the names of the registered companies in the order of 
their registration, and he shall number each company consecutively. One page in 
the register shall be allotted to each company until another page is required. 

Under the name of each company the Registrar shall enter a note of every regis- 
tration effected or record made relating to the company, and he shall affix to each 
entry the date of such registration and his signature. 
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2,—** The Local Government regulations”— (Conlmued), 

ll. — Bengal —(Continued). 

From and affcer ls6 xApril, 1979, the numbers assigned to the companies thereafter 
registered shall be in a oonsecutive series commencing and terminating with each 
official year. 

An alphabetical index shall be kept of the companies registered. 

10. The Registrar shall keep a daily cash-book and a duplicate chalan-book. In 
the former shall be entered day by day, as they occur, all receipts and disbursements 
of money, and the latter shall contain particulars of the cash sent from time to time 
to the General Treasury. All monies received shall be placed, while in the custody 
of the Registrar, in a cash-box, of which he shall keep the key and for the safety of 
which and of the cash-book and ehalan-book he shall be responsible. The Registrar 
shall remit all fees to the treasury if possible, on the day they are received, or, if that 
is found impossible, early on the day following. 

11. On payment of the proper fee the Registrar shall permit any person applying 
to do so to inspect his records under the supervision of a responsible officer, 

12. The Registrar of Joint Stock Companies shall, in his discretion, institute such 
inquiries and investigations at the offices of registered companies or otherwise as shall 
be necessary to obtain information or evidence respecting defaults, or respecting any 
infractions of the law, msade by such companies in complying with any of the pro- 
visions of the Indian Companies Act, 1866. 

13. The Registrar may assign any of the duties prescribed under these rules to 

an Assistant Registrar, where such an officer may bo appointed by Government, and 
may distribute the office work to the Assistant Registrar, clerks and servants. in 
such manner as he may think fit. | , ' i-'i 

ii. The Registrar shall submit an annual report on the administration ^nd 
working of his office, together with the following statements for the previous! offidial 
year : — i “ ' ; I 

<1) Showing the name and number in the register borne .by each of’ the joint 
stock companies registered, with its object, nominal capital apd date 
of registration. ■ ‘ j 

(2) Showing the registered numbers and names of companies that havo increased 

their capital. ! 

(3) Showing the registered numbers and names of companies that havo commen- 

ced winding up, have been dissolved, or arc otherwise defunct with 
their capital and dates of registration, winding-up or final dissolution. 

(4) Showing the registered numbers and names of literary scientific and charita- 

ble secietios registered under Act XXI of 1860. 

(5) Showing receipts of fees realized '• under Tables B and 0 and the different 

sections which authorize the levying of fees. 

(6) Showing, in order of registration, the numbers and names of companies on 

the register on the 31st March of the preceding year, with their nomi- 
nal and paid-up: capitals and the data of the last balance sheet received. 

(7) Showing result of prosecutions under the Indian Companies Act. 

(S) A statement of expenditure. . ' 

(Note). i 

This rule was substituted for original rule 14 by notification dated 17th July, 1884, 
(published in the Calcutta Gazette of 188!4, part I, p. 794). 

■■■ ,69 
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2 The Local Government Regulations (Continued), 

II. — Bengal—iOoneluded), 

APPENDIX III. 

IN THE Office op the Begistrar of Joint Stock Companies. 

In the matter of 

I do hereby certify that, pursuant to Act X of 1866 of the Legislative Council of 
India entitled “The Indian Companies Act,” Memorandum of Association has been 
his day filed and registered in my dfBce, and that the said Company has been duly in- ■ 


corporated and is a Company limited by shares, pursuant to the provisions of the said 
Aot, • 

Dated this day of one thousand eight hundred and seventy. 

Memo of fees. 


RS. A. P. 

For registering the Company 
„ Articles of Association 

::: ::: ::: 



Total Bs. 



Registrar of Joint-Stock Companies, 

APPENDIX IV, 


In the office op the Registrar op Joint Stock Companies, 

In the matter op 

I do hereby certify that, pursuant to Act X of 1866 of the Legislative Council of 
India entitled “ the Indian Companies Act,” 

has been this day duly filed and registered in my Office, dated this 

day of one thousand eight hundred and seventy — 


Memo of fees. 


Rs. A. 

For registering Articles of Association ... 

„ Notice of increase of Capital 
„ Notice of Increase of Members 
„ Notice of situation of registered office 
„ Notice of change of situation of Registered office 
„ special resolution 




Total Rs. 



Registrar of Joint Stock Companies, 

(See Bengal Local Statutory Rules and Orders, 1903, Ed., VoL II, pp. 71 — 76. M 

III.— Bombay. 

Duties of the Registrar and Assistant Registrar of Joint Stock Companies, 

* Notn., dated 21st November, 1866,' B. G. G., 1866, Vol. II, p. 1882— Under tbe 
provisions of S. 190 of tbe Indian Oompanies Act, 1866, His Excellency tho Governor in 
Council is pleased to make the following regulations with respect to the duties to be 
performed by the Registrar and Assistant Registrar of Joint Stock Companies in the 
Bombay Presidency : — 

N.B.— * This Notification, issued under Act X of 1866, is kept in force by Act V. 
of 1882, S. 2. 
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. 2.—“ The Local Government — Regulations* *-^{Coyitimied). 
i U Bbin'bay— (OowcZi^cH!) . 

1. The Registrar of Joint Stock Companies sliall, in his discretion, institute such 
inquiries and investigations at the offices of registered Companies or otherwise as shall 
bo necessary to obtain information or evidence respecting defaults made by such 
Companies in complying with any of the provisions of the Indian Companies Act, 1866. 

2. In the absence of the Registrar from Bombay, any act directed in. the aforesaid 
Aot to be done to or by the Registrar of , Joint Stock Companies shall be done to or by 
the Assistant Registrar of Joint Companies. 

3. The Registrar ftf Joint Stock Companies may at any time, at his discretion, 

direct the Assistant- Registrar of Joint Stock Companies to perform any aot directed 
to be done by the Registrar of Joint Stock Companies under the aforesaid Act. [See 
Local Rules and Order, Bombay, Vol. I, Ed. 1896, p. 270] . N 

IV.—Burina. 

Regulation under this section. 

jior Burma, See Bur. R.M; Burma Gazette, 1907, Pt. I, p, 133. 0 

V.— -Ceintfal Provinces. 

Rules for the registration of Gompanies, 

The Governor-General of India in Council having sanctioned 
*29—9—68, No. 'the creation of an office for the registration of Joint Stpek 
3069, p.P. Gaztte, Oempanies in the Central Provinces, the following Regulations,' 
P‘ 538. under S. 190, Act X of 1866, are published for general inform- 

ation : — 

REGULATIONS FOR THE REGISTRATION OP JOINT STOCK COMPANIES 
UNDER SEO. 190, AOT X OP 1866. 

1. The Registrar-General of Assurance, Central Provinces, shall be Registrar of 
Joint Stock Companies in the Central Provinces, and the Registrar of Nagpur for the 
time being shall be Assistant Registrar for the .same purpose. 

'2. The office of the Registrar of Joint Stock Companies shall be stationed at 
Nagpur, and shall be open for the despatch of business from 11 A.M, to 3 P.M. daily, 
except on ^ndays and such other holidays as are observed by the Civil Courts. 

,3. .In ease, of the absence on duty of the Registrar from Nagpur, the Assistant 
Registrar shall perform the duties of Registrar. 

4; The. records of the office of Registrar of Joint Stock Companies shall be open to 
inspection on payment of a fee of one rupee, and the Registrar or Assistant Registrar 
as the case may be, shall grant certificates of incorporation of any Company on the 
payment of three rupees a copy and copies or extracts of any other document on pay- 
ment of a fee of two annas for each hundred words of such copy or extract. 

, - 5. The certificates and copies or extracts of the documents referred to in the pre- 
ceding regulations shall be granted on plain paper. 

6.’ Certificate of incorporation granted to Companies under S. 18 of the Act shall 
be in the form Appendix I. 

* This Notification, issued under Aot X of 1866, is kept in force by Act Vl'of 1882, 
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2.—“ The Local Government — Regulations '’—{Continued), 

V.-— Central Provinces— {Continued). 

Certificates of incorporation granted to individuals under S. 190, ol. 5 of the 
Act, shall be in the form Appendix II ; and 

Certificates of incorporation of existing Companies granted to Companies under 
S. 205 of the Act shall be in the form Appendix III. 

7. All fees levied under provisions of the Act shall be carried to the credit of 
Government. 

EOEM I. 

IN THE OEEIOE OE THE REGISTRAR OP JOINT STO^K GOMPANIEB, 
CENTRAL PROVINCES, 

IN THE MATTER OP 

I do hereby certify that pursuant to Part I, Act X of 1866, of the Legislative 
Council of India, entitled “ the Indian Companies Act, ” “ Memorandum of Asso- 
ciation has been this day filed and registered in my office, and that the said Company 
has been duly incorporated, and is a Company limited by shares, guarantee an 
unlimited Company, pursuant to the provisions of the said Act. Dated this day 

of one thousand eight hundred and at Nagpur. 


Memo of fees. 


Rs. A. P. 

For registering the Company 
„ Articles of Association ... ... ... 

„ certificates ... 


5 Q 0 


Total Rs ... ' 



Registrar of Joint Stoch Companies, Central Provinoes, 
FORM NO. II. 


, IN THE OFFICE OP THE REGISTRAR OP JOINT STOCK COMPANIES, 
CENTRAL PROVINCES. 

IN THE MATTER OF 

I do hereby certify that pursuant to Act X of 1866, of the Legislative Council of 
India, entitled “ the Indian Companies Act,” the said Company has been duly in- 
corporated, and is a Company limited by shares, guarantee an unlimited Company, 
pursuant to the provisions of the said Act. Dated this day of one thousand 

eight hundred and at Nagpur. 

Memo of fees- 

For certificates ... ... ... ... ... Rs. 3 0 0 

Begistrar of Joint Stock Companies Central Provinces. 

FORM NO. m. 

IN THE OFFICE OF THE REGISTRAR OF JOINT STOCK COMPANIES, 
CENTRAL PROVINCES. 

IN THE MATTER OF 

I do hereby certify that pursuant to Part VII of Act X of 1866, of the Legislative 
Council of India, entitled “ the Indian Companies Act,” has been this day filed 

and registered in my office, and that the said Company has been duly incorporated, 
and is a Company limited by shares, and guarantee arj unlimited Company, pursuant 
to the provisions of the said Act. Dated this day of one thousand eight 

hundred and at Nagpur. 
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Memo of fees, 

For registering the Company 
For list of shareholders . ... 

Copy of Act of Parliament _ _ ... 

Act of Governor-General of India in Council 
Royal Charter ... 

Letters Patent ... 

Deed of Settlement 
Contract of Oo-partnery 

Statement of Nominal Capital number of shares etc, 
Resolution declaring amount of guarantee 
For certificate 

Total 


Registrar of Joint Stock Companies, Central provinces, 

[See Central Provinces Local Rules and Orders, 1896 Ed. pp. 146-148] . 

VI.— Madras. 

* (1) Judicial Notification, dated 1st December, 1878. 

{Published in the Fort St. George, dated 11th January, 1876, p, 51), 

tinder the provisions of clause 2, section 190 (section 220, clause (&) of Act VI of 
1832) of the Indian Companies Act, 1866, No. X, the Governor in Council directs that 
the following Regulations be observed for the discharge of the duties of the Registrar 
of Joint-stock Companies 

T. The Registrar shall personally scrutinize the memorandum of Association and 
the Articles of Association of any Company applying for regia- 
_ Registrar to scru- tration, and the other documents which are required to be 
brfore regis° ratiom ^ forwarded by any Registered Company; and he shall satisfy 
himself that they are in conformity with the provisions of the 
law before he registers them. 

n. He shall keep a book, to be called “ The Register of Joint Stock Companies. 

In this register he shall enter the names of the registered 
Companies in the order of their registration ; and he shall num- 
ber each Company consecutively,” 

One page in the Register shall be allotted to each Company until another page is 
required. 

Under the name of each Company the Registrar shall enter a note of every registra- 
tion efiectod, or record made, relating to the Company ; and he shall affix the date of 
such registration and his signature thereto. 

From and after the 1st April, 1876, the numbers assigned to the Companies there- 
after registered shall be in a consecutive series commencing and terminating with 
each official year. 

An alphabetical index shall be kept of the Companies registered. 

Certificate of In- TLL The Registrar shall give to every Company registered 

corporation. a certificate of incorporation in the following form 

* This Notification issued under Act X of 1866, is kept in force under S. 2, Act VI 
of 1882. 


Register of Com- 
panies. 
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The Local Government Regulations ’’—{Continued}. 

yi—Madras~~{Oontmtied}. 

Form OP Ceetifigatb OP Incorporation. . 

No. (here onfcec number borne by Company on the Begister), 

I hereby certify, pursuant to Act X of 1866 of the Governor General of India in 
Council, entitled ‘The Indian Companies Act, 1866,’ that the {here enter name of 
Company) is incorporated as a Company under the aforesaid Act (in the case of a Limited 
Company, the following words will be added), and that the said Company is limited. 

{Eere enter signature). 


{Here enter date) 


Registrar of Joint-Stock Co7npa7iies. 


The Registrar shall, at the same time, enter a copy of such certificate on the 
Memorandum of Association of the Company concerned, which shall be lodged in the 
office of the Registrar. 

The documents of each Company shall be phtced together, and kept separate and 
distinct from the documents of other Companies. 


Endorsement on 
documents register- 
ed. 


IV. On every document registered the Registrar shall 
endorse the following particulars : — 


1. The number borne by the Company on the register. 

2. The name of the Company. 

3. The name of the document. 

4. The date of registration. ' 

and he shall affix his signature thereto. 

When a document is registered, the Registrar shall intimate the same to the 
Company. 

Ha shall also grant a receipt for all fees paid. 

V. The Registrar shall keep an account of the fees received, and the Accountant- 
General shall audit such account. 

The Registrar shall retain such fees as his remuneration from 23rd January, 1875, 
until 26th January, 1877, both days inclusive. After that date, the Registrar shall remit 
the fees to the Government Treasury on the day on which they are paid to him ; or, if 
paid too late for that day, he shall remit the fees to such treasury on the following day. 

VI. The Registrar shall submit an annual report to the Government of the admi- 
nistration and working of his department, together with a state- 
ment in detail of the fees realized. 

VII. {Cancelled. Judicial Notification, No. 478, dated 6th December 1886.) 

VIII. {Cancelled. 0.0. , No. 949, Judicial, 16bh Apt'il, lBn.) 

IX. The Registrar shall provide a room wherein a person applying for the inspection 
of a document may sit at a table and inspect it under the supervision of the Registrar. 

X. Persons applying for inspection and certified copies of documents must apply to 
the Registrar at his office at office hours from 11 A.M. to 5 P.M. 

XT. it shall be the duty of the Registrar to return to Companies concerned, for the 
purpose of being amended, any documents received by him in a defective or incomplete 
form, such as a balance-sheet unaudited a special resolution of a Company in manuscript 
instead of in print, or a document in which prescribed formalities have not been com- 
plied with. 


Annual Report. 
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Mt ¥I of 1882 (the INDIAN COMPANIES aot). [S. 220 
2.—“ The Local Governments . . .Reguiaiions”— {Continued). 
VI.-~Madras— (Continued). 

XIT. Tho following shall be the table of fees to be charged by the Eegiatrar for 
inspection of documeuis, granting of certified copies, registering of CompauioM, &c. 


Fixed under cl. 5, section WO of the Act by Government Notification, 
9tJi Febrttary, 1875, 


An inspection of the documents kept by the Registrar 
Certified copy of a ceiijiificate of the incorporation of any Company ... 

Certified copy or extract of any other document or any part of any other 
document each hundred words, ' 

Payable by a Company having a capital divided into shares : — 

For registration of a Company whoso nominal capital does not exceed 
Rs. iZO.OOO, a fee of. 

For registration of a Company whose nominal capital exceeds Rs. 20,000, the 
above fee of 10 rupees with the following additional fees : — 

For every 10,000 rupees of nominal capital or part of 10,000 rupees after the 
first 20,000 rupees up to 50,000 rupees. 

For every 10,000 rupees of nominal capital, or part of 10,000 rupees after 
the first 50,000 rupees up to 10,00,000 rupees. 

For every 10,000 rupees of nominal capital, or part of 10,000 rupees after 
the first Rs. 10,00,000. ... 

Provided that no Company shall be liable to pay in respect of nominal Capital 
on registration, or afterwards, any greater amount of fees than 
1,000 rupees. 

For registering any document other than the Memorandum of Association ... 

For making a record of any fact. ... 

Payable by a Company not having a capital divided in shares-^ 

For registration of a Company whose number of members does not exceed 

- . 20 . ■ ■■ 

For registration of a Company whoso number of members exceeds 20, 
but does not exceed 100. 

For registration of a Company whose number of members exceeds 100, 
but is not stated to be unlimited, the above fee of Rs. 100 with an 
additional Rs. 5 for every 60 members or less number than 60 
members after the first 100. 

For registration of a Company in which the number of members is stated 

in the Articles of Association to be unlimited, a fee of. ...400 

For registration of any increase in the number of members made after the 
registration of the Company, in respect of every 50 members, or 
loss than 50 members, of such increase. ... 5 

Provided that no one Company shall be liable to pay on the whole a 
greater fee than Rs. 400 in respect of its number of members, taking 
into account the foe paid on the first registration of the Company. 

For registering any document, ^ ^ ^ ^ 

For making a record of any faot^ 5 


A. I.>, 
0 0 
0 0 


40 


100 


0 0 
0 0 
0 0 


0 0 
0 0 


0 0 
0 0 


0 0 
0 0 


S. 220] fet ¥1 of 1882 (the inbian companies act). 


547 


2.—“ The Local Government regulations” — {Continued). 

^ VI. — Madras— {Concluded). 

(2) Judicial Notification, Ho. 478, dated 6th December. 1866. 

{Pttblishedin the Fort St. Qeorcje Gasette, dated lith December, 1886, p. 1093, Part i.) 

Under S. 220, clause (6), of the Indian Companies Act, 1882, the Governor in 
Council is pleased to make the following rule for the guidance of the Begistrar of Joint- 
Stock Companies : 

Whenever any case of non-compliance with the provisions of the Act comes to the 
knowledge of the Registrar, he should request the Government Solicitor, if the registered 
office of the Company in default is situated in Madras, or mother cases the Magistrate 
of the district in which the registered office of the Company is situaced, to take' the 
necessary steps for the recovery of the prescribed penalties. 

2. Rule VII of the Rules for the Guidance of the Registrar cf Joint-Stock Com- 
panies, published at page 52 of the Fort St. George Gazette, dated llth January, 1S7C, 
is hereby cancelled. ISee Madras Local Rules and Orders, Ed., 1S98, pp. 104-107.] Q 

VII.— Punjab. 

(1) Regulation under this section. 

For — in Punjab, See Punjab Gazette, 1883, Pt. I, p. 489. R 

(2) Companies Act (YI of 1882), Ss. 74, 220 (b)— Regulations— Failure to file balance 
sheet — Registrar only competent to prosecute— Power of High Court to 
interfere in a pending case —Revision (Criminal). 

Under the Regulations framed by the Local Government under S. 220 {b) of Act 
VI of 1882, the Registrar is the only officer authocLsed for instituting and conducting 
all prosecutions under the Act, specially where the prosecutions are in connection with 
breach of the rules relating to submissiou of balaiujc sheets and other periodical returns. 
So a complaint under S. 74 of the Indian Companies Act VI of 1382 for default in fil- 
ing a balance-sheet, not brought by the Registrar but by a clerk .of his office and 
counter-signed by the Public-Prosecutor, is bad in law and not entertainable by a 
Orirainal Court. 8 Ind. Cas. 190=36 P.W.R. 1910(0r.). S 

Where by any law or Regulation a certain person is only authorised to complain 
about a particular offence, the proceedings of a Magistrate based on a complaint relating 
to that offence, made by any unauthorised person firo ultra vires and liable to bo set 
aside on revision by the High Court at any timo during the pendency of the case. 
(Ibid.) • . T 

In order to come to a .eohclusion whether a complaint has been properly in- 
stituted it is necessary to see S. 220 of this Act and the Regulations made thereunder 
by the Local Government. S ind. Gasi 190 (192) = 3.5 P.W.R. 1910 (Or.). U 

The regulations under S. 220 (with respect to tho duties to be performed by the 
Registra,r) were promulgated in Pun jabbGovernmeiit Notification No. 60, dated 22nd 
August 1833. Regulations V and XIV,. appear to mo to apply to the point under 
discussion. [Ibid.)' - Y 

Reg. V requires the Registrar to see that all returns are ‘‘duly and punctually 
furnished and the concluding wordA are that the Registrar .shall bo deemed the proper 
officer for instituting and conducting all prosecutions under the Act.” {Ibid,) , W 
Reg. XIII, certainly directs the Begistrar, to institute such enquiries and invostiga- 
tipna at the offices of registered companies, or otherwise, as shall bo necessary to obtain 
information or evidence respecting defaults or any infraction of the law, made by such 
companies in complying with, any of the .provisions of the Act. {Ibid.) X 
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2.~“ The Local Government. . ..regalations ’’—{Continued). 

Yll,—Vun\ah-^{Goncluded). 

Reg. XIV empowers the Registrar “to assign any of the duties prescribed uudor 
these rules to an Assistant Registrar where such an officer may beappoititcd by (loveru- 
mont,” and allows the registrar to “distribute the ofice-ivorh to the Assistant Registrar ; 
clerks and servants in such manner as he may think fit.” (Ibid.) ^ 

Vni.— United Provinces. 

* Regulations for the,Registration of Joint-Stock Companies under S, 190, Act X 

of 1866. 

1. The Registrar-General of Assurances, North-Western 
N(?°76' ^ated*^ Mth shall be Registrar of Joint-Stock Companies in the 

February, *1 868- North-Western Provinces and the Judge of Allahabad for the 

being shall be Assistant Registrar for the same purpose. 

2. The office of the Registrar of Joint-Stock Companies, shall be stationed at 
Allahabad and shall be open for the despatch of business from 11 A.M. to 8 P.M,, daily, 
except on Sundays and such other holidays as are observed by the Civil Courts. 

3. In case of the absence on duty of the Registrar from Allahabad, the Assistant 
Registrar shall perform the duties of Registrar. 

4. The records of the office of Registrar of Joint-Stock Companies, shall bo open to 
inspection on payment of a fee of one rupee, and the Registrar or Assistant Registrar, 
as the case may be, shall grant certificates of incorporation of any company on the 
payment of three rupees a copy, and copies or extracts of any other document on 
payment of a fee of two annas for each hundred words of such copy or extract. 

5. The certificates and copies or extracts of the documents referred to in the 
preceding regulations, shall be granted on plain paper. 

6. Certificates of incorporation granted to companies under S. 18, of the Act, 
shall be in the form, Appendix I, certificates of incorporation granted to individuals 
under S. 190, cl. 5 of the Act, shall be in the form, Appendix II. Certificates of 
incorporation of existing companies granted to companies under 8. 206 of the Act shall 
bo in the form, Appendix III. 


No. 193, dated 
16th April, 1868. 


7. All fees levied under the provisions of the Act, shall bo 
carried to the credit of Government. 


8, The records relating to Joint-Stock Company situated in the North- Wostorn 


No. 55-A, dated 
30th July, 1868. 


Provinces, which have up to this date been filed and rogistorod 
in the office of theRegistrar of Joint-Stock Companies, Calcutta, 
have been transferred to the office of the Registrar North- 


Western Provinces, at Allahabad. All subsequent filings and registrations relating to 
such Companies, shall consequently be efiected at the latter office, 

FORM No. I. 

In tJie office of the Registrar of Joint-Stoch Companies, North- Western Provinces. 

In the matter of I do hereby certify that pursuant to part I, Act X of 1866, 
of the Legislative Council of India, entitled “ the Indian Companies Act,” memorandum 
of Association has been this day filed and registered in my office, and that the 

said company has been duly incorporated and is (a company limited by 

shares), (guarantee), (an unlimited company), pursuant to the provisions of the said 
Act, Dated this day of one thousand-eight-hundred , at AJlahabad. 

* Kept aUvo by S. 2, Act VI of 1882. 
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2.~“the Local Government. .. .regulations'*— [Gontimwd), 
VIII. —United Provinces— (Contmzied). 

M&nia of fees. 




Rs. P. 

For registering the company 
„ articles of association ... 

„ certificates ... 


5 0 0 


Total ... 



Registrar of Joint-Stoch Gmnpanies, N. W. Py'Ovhices. 

FORM NO. 11. 

In the office of the Registrar of Joint- Stoeh Companies, N,-W. Provinces. 

In the matter of , I do hereby certify that pursuant to Act X of 1866 of the 

Legislative Oouneil of India, entitled “ the Indian Companies Act," the said company 
has been duly incorporated, and is (a company limited by ahare.s), (guarantee), (an 
unlimited (company) pursuant to the provisions of the said Act. Dated this 
day of one thousand-eight-hundred , at Allahabad. 


For certificate 


Metno of Fees. 


RS. A. P. 
3 0 0 


Registrar of Joint- StocJe Companies, N. W. Provinces, 


FORM NO. III. 


In the office of the Registrar of Joint-Stock Companies, N,-W, Provinces, 

In the matter of , I do hereby certify that pursuant to part VII of Act X of 

1866 of the Legislative Council of India, entitled “ the Indian Companies’ Act” 
has been this day filed and registered in my office, and that the said company has been 
duly incorporated and is (a Company Limited by shares), (guarantee), (an uidimitod 
company) pursuant to the provisions of the said Act. Dated this day of one 

thousand eight-hundred , at Allahabad. 


Memo of Fees. 


For registering the company 
For list of share-holders 
Copy of Act of Parliament ... 

Act of Governor-General of India in Council 
„ Royal Charter 

„ Letters Patent ... ... ... 

,, Deed of Settlement ... ... ... 

,, Contract of oo-pactnery ... ... 

,, Statement of nominal capital, number of shares, &c. .. 

„ Resolution declaring amount of guarantee, for certificate 


Ra. A. P. 


5 0 0 



550 Act ¥I of 18S2 (the mrnm companies act). *[Ss. 220 & 221 

2,—‘'*Tbe Local Qovernmeat.. . .regulations”— {Concluded). 

Vill.— United Provinces— (OoncMed). 

Registrar of Joint-'Stoclc Companies, N.W. Province.^. 

His Honor the Lieuten:int-Governor and Chief Oommisaionor, is pleased to declare 
that the Eegistrar of Joint-Stock Companies under Act X of 
No, iil-A, dated 1S66 for the North-Western Provinces, shall also be Registrar 
24th July ,1877. Joint-Stock Companies for the Province of Oudh. 

3.—" The Local Government may from time to time determine places. ” ' 
Instances of notification issued under this clause and cl. (a). 

Eor — — Sec Mad. R. and 0. and U. P, E. and O. ' Y-1 

4,— “ The Local Government may direct. ” 

Notification. 

For — declaring in the case of Burma that the fees to be levied under this 
clause shall be the maximum fees allowed by this section, See, Bur. 
R. M. Burma Gazette, 1907, Pt. I, p. 136. Z 

PAKTVL 

Application op Act to Companibis registered unde tt the Joint- 
Stock Companies Acts. 

221. Subject as hereinafter mentioned, this Act, with the ex- 
, ^ . ception of Table A in the first schedule, shall 

to Companies formed apply to companies formed and registered under 

?857orwnS?86o!^ No. VII of 1860 1 

or either of them, in the same manner, in the 
case of a limited company, as if such company had been formed 
and registered under this Act as a company limited by shares, and, 
in the case of a company other than a limited company, as if such 
company had been formed and registered as an unlimited com- 
pany under this Act ; with this qualification that, wherever reference 
is made expressly or impliedly to the date of registration, such date 
shall be deemed to refer to the date at which such companies were 
respectively registered under the said Acts or either of them, and 
the power of altering regulations by special resolution given by this 
Act shall, in the case of any company formed and registered under 
the said Acts or either of them, extend to altering any provisions 
contained in the table marked B 2 . annexed to Act No. XIX of 
1867, and shall also, in the case of an unlimited company formed 
and registered as last aforesaid, ; extend to altering any regulations 
relating to the amount of capital or its distribution into shares, 
notwithstanding that such regulations are contained in the 
memorandum of association. 
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Application of Act 
to Companies regis- 
tered under Act XIX 
of 1857 or VII of 
1860. 


. ' ' ■ iMbtes.) 

Corresponding English Law. 

Cy., S. 245 of the English Companies {Consolidated Act, 1908). A 

I.~“ Act No. XIX of 18S7 and Act No. VII of I860. 

Legislative change. 

Act XIX of 1857 and Act VII of 1860 were repealed by Act X of 1866, S. 219.B 

Table marked 

Table B in the Schedule to Act XIX of 1857. * 

however, remains in force (see S. 2, supra and is given, infra), Appendix 1, 

222! This Act shall apply to Companies registered but not 
formed under the said Acts or either of them, in 
the same manner as it is hereinafter declared to 
apply to Companies registered but not formed 
under this Act ; with this qualification, that, 
wherever reference is made expressly or impliedly 
to the date of registration, such date shall be deemed to refer to the 
date at W'hich such Companies were respectively registered under 
the said Acts or either of them. 

(Note). 

Covrespouding English Law. 

This section corresponds to S. 246 of the English Companies (Consolidated Act, 
1908). C 

228. Any Company registered under the said Acts or either 
of them may cause its shares to be transferred in 
manner hitherto in use, or in such other manner 
as the Company may direct. 

(Note). 

CoBS*espondiing English Law. 

This section corresponds to S. 248 of the English Companies Act (Consolidated 
Act, 1908). D 

PAET VII. 

Companies aethobised to uBGiSTEft undeb this Act. 

22^. 'With the exceptions made in the next following section, 
Companies capa- ^ regulations therein contained, 

bic of boiug regis- (Bvery Company, existing at the time of the 
commencement of this Act, including any 
Company i registered under either of the said Acts, consisting of 
seven or more members, and any Company hereafter formed in 
pursuance of any Act of Parliament or Act of the G-overnor General 


Mode of transfer- 
ring shares. 
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in Council other than this Act, or of Letters Patent, or being other- 
wise duly constituted by law and consisting of seven or more 
members, may at any time hereafter register itself under this Act 
as an unlimited Company, or a Company limited by shares, or a 
Company limited by guarantee, and no such regitration shall bo 
invalid by reason that it has taken place with a view to the Company 
being wound up. 

• (Notes.) 

Corresponding English Law. 

This seofcion corresponds to Para I of S. 249 of tho English Companies 
(Consolidation) Act, 1908. B 

1. — ^‘Company.’' 

Registration subsequent to the presentation of a winding-up petition. 

must be a mere nullity. Hercules Insurance Co-, 11 Eq., 321. P 

I,—*' Duly constituted by law.” 

(1) “ Duly constituted by law ’’-Meaning. 

“ It is difficult to say what is the meaning of the words “ duly constituted by 
law.” 

“ Tho law does not constitute any company of any kind,” 

“It recognizes different procedures according to which Companies may be 
constituted, and probably the words must: read “duly constituted 
according to law”. Buckley on the Companies Consolidation Act, 
1908, p. 632. 

Semble. — the effect of the words is that the “ company ’’ here spoken of is a com- 
pany, constituted in some manner analogous to those which the section 
mentions before, via., by registration under some Act of Parliament, 
or in pursuance of an Act of Parliament or under Letters Patent, 
(1891) 2 Q.B. 612. G 

(2) Partnership incorporated for being wound up. 

A partnership formed not for carrying on a business, but simply for the pur- 
pose of being incorporated under this Act in order that it may forth- 
with be woundup, is not within this section. Beg.v, Registrar of 
Joint-Stock Cos., E, P. Jhonston, 1891, 2 Q.B. 598. H 

(3) Registration— Effect. 

By registration under the Act a company may acquire powers which it had not 
before. This section expressly provides that registration shall not be 
invalid by reason that it has taken place with a view to winding-up, 
' and thus a company, which has no power of selling and transferring 

its business, may by registration followed by voluntary liquidation 
acquire the power of sale given by S. 192. (Ss. 204—211, supra.) 
Southallv, British Mutual Society, 6 Gh. 614. I 

225. The following regulations shall be 
Regulations as to observed with respect to the registration of 
inf^Oompanies'!^ Companies under this Part of this Act (that is 
to say) : — 
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{a) No Company having the liability of its members limited 
by Act of Parliament or Act of the Governor General in 
Gonncil other than this Act, or by Letters Patent, and 
not being a Joint-Stock Company as hereinafter defined, 
shall register under this Act in pursuance of this Part 
thereof : 

(6) No Company having the liability of its members limited 
by Act of Parliament or Act of the Governor General 
in Council other than this Act, or by Letters Patent, 
shall register under this Act in pursuance of this Part 
thereof as anunlimited Company, or as a Company 
limited by guarantee : 

(c) No Life Assurance Company existing at the time of the 
commencement of this Act, and no Company that is 
not a Joint-Stock Company as hereinafter defined, 
shall in pursuance of this Part of this Act register under 
this Act as a Company limited by shares : 

{d) No Company shall register under this Act in pursuance of 
this Part thereof unless an assent to its so registering 
is given by a majority of such of its members as may 
be present personally, or by a proxy in cases where 
proxies are allowed by the regulations of the Company, 
at some general meeting summoned for the purpose : 

(e) Where a Company, not having the liability of members 
limited by Act of Parliament, or Act of the Governor 
General in Council, or by Letters Patent, is about to 
register as a limited Company, the majority required to 
assent as aforesaid shall consist of not less than three- 
fourths of the members present personally or by proxy, 
at such last-mentioned genenal meeting: 

(/) Where a Company is about to register as a Company limit- 
ed by guarantee, the assent to its being so registered 
shall be accompanied by a resolution declaring that 
each member undertakes to contribute to the assets of 
the Company, in the event of the same being wound up 
during the time that he is a member or within one 
year afterwards, for payment of the debts and liabilities 
of the Company contracted before the time at which, 
he ceased to be a member, and of the costs, chareres 
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and expenses of winding-up the Company,, and for the 
adjustment of the rights of the contributories amongst 
themselves, such, amount as may be required not 
exceeding a specified amount. 

In computing any majority under this section, when a poll i 
is demanded, regard shall be had to the number of votes to which 
each member is entitled according to the regulations of the 
Company of whidh he is a member. 

(Notes). 

Corresponding Engisih Law. 

IJiis .section corresponds to S, 249 (2) (3) of the English Companies (Ooiisolid- 
ation) Act, 1908. J 

/.— “Po//.” 

Poll not demanded— Yoting. 

If a poll is not demanded the voting will be by show of hands, not counting 
shares. Horbury Bridge Co,, 11 Oh. D. 109, Gf.iErnent'f.Loma 
Mwes, 1896, 2 Oh. 572 ; (1897) 1 Ch. 1. J-1 


226. For the purposes of this Part of this Act, so far as the 
Definition of same relates to the description of Companies 


“Joint-Stock 

Company.” 


empowered to regi.ster as Companies limited by 
shares, a Joint-Stock Companies shall be deemed 
to be a Company having a permanent paid up or nominal capital 
of fixed amount, divided into shares, also of fixed amount, or held 
and transferable as stock, or divided and held, partly in one way 
and partly in the other, and formed on the principle of haying for 
its members the holders of shares in such capital, or the holders of 
such stock, and no other persons ; and such Company, when 
registered with limited liability under this Act, shall bo deemed to 
be a Company limited by shares. 


(Note). 

Corresponding English Law. 

Definition OF Joint-Stock Company. 

Eo.r the purposes of this Dart .of this Act, as far as relates to regi.'jtration of 
companies as companies limited by shares^ a Joint-Stock Company 
means a company having a permanent paid-up or nominal share 
capital of fixed amount, divided into shares, also of fixed amount, or 
held and transferable as stock, or divided and held partly in one 
way and partly in the other, and formed on the principle of having 
for its members the holders of those shares or that stock, and no 
other persons ; and such a company when registered with limited 
liability under this Act shall he deemed to he a company limited 
by shares. S. 250 of the English Companies (Consolidation) Act, 
1908. K 
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Ecquisitions for " Previously to the registration, in 

registration by Com- pursuance of this Part of this Act, of any Joint- 

pjinioa. 

Stock Company, there shall be delivered to the 
liegistrar the following documents (that is to say) — 

(а) A list showing the names, addresses and occupations of 

all persons who, on a day named in such list and not 
being more than six clear days before the day of. re- 
gistration, were members of such Company, with the 
addition of the shares held by such pei^ons respectively, 
distinguishing, in cases where such shares are numbered, 
each share by its number : 

(б) A copy of any Act of Parliament or Act of the G-overnor 

General in Council, Royal Charter, Letters Patent, deed 
of settlement, contract of co-partnery or other instru- 
ment constituting or regulating the Company : 

(c) If any such Joint-Stock Company is intended to be re- 
gistered as a limited Company, the above list and copy 
shall be accompanied by a statement specifying the 
following particulars (that is to say) ; — 
the nominal capital of the Company and the number of 
shares into which it is divided ; 
the number of shares taken and the amount paid on each 
share; 

the name of the Company, with the addition of the word 
“ limited ” as the last word thereof ; 
with the addition, in the case of a Company intended to be 
registered as a Company limited by guarantee, of the 
resolution declaring the amount of the guarantee. 


Corresponding English Law. 


(Note). 


This section almost corresponds to S. 252 of the English Companies (Consoli- 
dation) Act, 1908. L 


228. Previously to the registration in pursuance of this Part of 


Bequisitions for 
registration by exist- 
ing Company not 
being a Joint-Stock 
Company. 


this Act of any Company not being a Joint-Stock 
Company, there shall be delivered to the Regis- 
trar a list showing the names, addresses and 
occupations of the directors or other managers (if 
any) of the Company, also a copy of any Act of 


Parliament, Act of the Governor General in Council, Letters Patent, 
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deed of settlement, contract of cd-partiiery or other instrnment 
constituting or regulating the Company, with the addition, in the 
case of a Company intended to be registered as a Company limited 
by guarantee, of the resolution declaring the amount of the 
guarantee. 

(Note). 

Corresponding English Law. 

This section is similar to S. 253 of the English Companies (Consolidation) 
Act^lQOS. M 

229. Where a Joint-Stock Company authorised to register 

under this Act has had the whole or any portion 

GompanVtoreSS of its capital converted into stock, such Company 

amount of stock as to the capital so converted, unstead of 

instead of shares. ^ ^ , 

delivering to the Eegistrar a statement of shares 
deliver to the Eegistrar a statement of the amount of stock belong- 
ing to fehe Company, and the names of the persons who were holders 
of such stock, on some day to be named in the statement, not more 
than six clear days before the day of registration. 

230. The list of members and directors and any other parti- 

culars relating to the Company hereby required 
Authentication of , , , j x xi -o • i. i n i ■ -i’ v 

statements of exist- to be delivered to the Eegistrar shall be verified 

ing Companies. declaration of the directors of the Company 

delivering the same, or any two of them, or of any two other princi- 
pal officers of the Company, made before a Justice of the Peace or 
a District Judge. 

(Note). 

Corpespoiiding English Law. 

The lists of members and directors and any other particulars relating to the 
company required to be delivered to the registrar shall be verified by 
a statutory declaration of any two or more directors or other prin- 
cipal officers of the company. [S. 254 of the English Companies 
(Consolidation) Act, 1908.] N 

231. The Eegistrar may require such evidence as he thinks 
Eogi 3 tm,miiy.e- “eceEBary for the purpose of satisfying himself 

quire evidence as to whether an existing Company is or not a Joint- 
Stock Company as hereinbefore defined. 


nature of company. 


(Note). 

Corresponding English Law. 

This section is similar to S. 255 of the English Companies (Consolidation) 
Act, 1908, with this difference, that in the English enactment, for 
the expression “ an existing company,” we have the expression “ any 
Company proposing to be registered,” Q 
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232, Every banking Company existing at the date of the 

passing of this Act which registers itself as a 
banHng^'^Gompany Company shall, at least thirty days pre- 

vyith limited liabi- vious to obtaining a certificate of registration 
ghi to cStoSer? limited liability, give notice that it is 

intended so to register the same to every person 
and partnership firm having a banking account with the Company. 

Such notice shall be given either by delivering the same to such 
person or firm, or leaving the same, or putting the same into the 
post addressed to him or them, at such address as shall have been 
last communicated or otherwise become known as his or their 
address to or by the Company. 

In case the Company omits to give any such notice as is herein- 
before required to be given, then, as between the Company and the 
person or persons only who are for the time being interested in the 
account in respect of which such notice ought to have been given, 
and so far as respects such account and all variations thereof down 
to the time at which such notice shall be given, but not further or 
otherwise, the certificate of registration with limited liability shall 
have no operation. 

(Note). 

Gorrespondiing English Law. 

Where a banking company -which was in existence on the seventh day of 
August eighteen hundred and sixty-two proposes to register as a 
limited company, it shall, at least thirty days before so registering, 
give notice of its intention so to register to every person who has a 
banking account with the company, either by delivery of the notice ' 
to him, or by posting it to him at, or delivering of the notice to him, 
or by posting it to him at, or delivering it at, his last known address. 

If the company omits to give the notice required by this section, then as be- 
tween the company and the person for the time being interested in the 
account in respect of which the notice ought to have been given, and 
so far as respects the account down to the time at which notice is 
, given, but not further or otherwise, the certificate of registration 
with limited liability shall have no operation. [S. 256, of the English 
Companies (Consolidation) Act, 1908,] P 

233. No fees shall be charged in respect of the registration in 
Exemption of cer- P^^i’s^ance of this Part of this Act of any Company 

tain Companies from in cases where such Company is not registered as 
payment of fees. a limited Company, or where, previously to its 

being registered as a limited Company, the liability of the share- 
holders was limited by some Act of Parliament, or Act of the 
Governor General in Council, or by Letters Patent. 
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(Note). 

Correspoiidirig English Law. 

This section corresponds to S. 257 of the English Gonipanios (Consolidation) 
Act, 1908. Q 

23 ?i. Any Company authorised by this Part of this Act to 
Company to change i-’egister with limited liability shall, for the purpose 
of obtaining registration with limited liabilityj 
change its name by adding thereto the word “ limited i 

^ (Notes), 

Corresponding English Law. 

When a company registers in pursuance of this Part of this Act with limited 
liability, the word “limited” shall form and be registered as part of 
its name. [S. 25S of the English Companies (Consolidation) Act, 
19083. R 

/. — “Limited,” 


Resolution to add “ Limited,” erroneous. 

The word “ limited” is, it is conceived, added to the Company’s name by virtue 
of this section, and the course (not infrequently taken) of including 
in the resolution to register a resolution to add “limited” to the 
name is, it is conceived, erroneous. Buckley on the Companies 
Consolidation Act, 1908, p. 535. S 

235. Upon compliance with the requisitions in this Part of this 

Certificate of regis- Contained with respect to registration, and 

tration of existing on payment of such fees, if any, as are payable 
Oompanies. under the tables marked B and C in the first 

schedule hereto, the Begistrar shall certify under his hand that the 
Company so applying for registration is incorporated i as a Company 
under this Act, and in the case as a limitpd Company that it is 
limited ; and thereupon such Company shall be incorporated, and 
shall have perpetual succession and a common seal. 

(Notes). 

Corresponding English Law. 

This section is similar to S. 259 of the Companies (Conslidation) Act, 1908 ; 
but the following words “ with power to hold lands ; and any bank- 
ing company in Scotland so incorporated shall be deemed to bo a bank 
incorporated, constituted, or established by or under Act of Parlia- 
ment,” found at the end of S. 259 of the English Enactment, after the 
words “ common seal” are not to be found in the present section. T 
/. — “Incorporated.” 

Sec G. Newan & Co., 1895, 1 Oh. 674, 685. U 

236. A certificate of incorporation given at any time to any 

Certificate to be Company registered in pnrsance of this Part of 

evidence of com- this Act shall be conclusive evidence that all 
piiance with ct. requisitions herein contained in respect of 

registration under this Act have been complied with, and that the 
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Company is antliorised to be registered under this Act as a limited 
or unlimited Company, as the case may be ; and the date of incor- 
poration mentioned in such certificate shall be deemed to be the 
date at which the Company is incorporated under this Act. 

c 237. All such property, moveable and immoveable, including 
Trausfev of pro- 3.11 interests and rights in, to and out of property, 
perty to Company. moveable and immoveable, and including obli- 
gations and actionable claims, as may belong to or be vested in the 
Company at the date of its registration under this Act, shall, on 
registration, pass to and vest in the Company as incorporated under 
this Act for all the estate and interest of the Company therein. 

(Note). 

Corresponding English Law. 

Vesting of property on registration. 

All property, real and personal (including things in action), belonging to or 
vested in a company at the date of its registration in pursuance of 
this Part of this Act, sliall on registration pass to and vest in the 
company as incorporated under this Act for all the estate and interest 
of the company therin. [S. 260, of the English Companies (Conso* 
lidation) Act, 1908.] ¥ 

238, The registration in pursuance of this Part of this Act of 
any Company shall not affect or prejudice the 

E e g i 8 1 r a t i o n liability of such Company to have enforced against 
under this Act not to j d 

affect obligations In- it, or its right to enforce, any debt or obligation 

incurred, or any contract entered into, by, to, 
with or on behalf of, such Company previously to 

such registration. 

(Notes). 

Corresponding English Law. 

This section almost corresponds to S. 261 of the English Companies (Consoli- 
dation) Act, 1908. W 

/, — “Registration registration.” 

Liability of contributory. 

This section has no application to the case of a pure contributory. The right 
of contribution is founded on the contract of partnership; and if a 
previously unlimited company has been registered with limited 
liability, the contract is one which excludes all liability to contribute 
beyond the amount of the share. Sheffield and IlallamsMre, etc. 
Society, PoJMttam’s case, 4 D. I. & S. 699 ; 6 N.E. 75 ; 11 Jur, (N.S). 
553 ; 13 W.B. 667 ; 34 E-J. (Ch.) 593 ; 12 L. T. 335. X 

The result of this has been said to he that if an unlimited company is regist- 
ered with limited liability and is sub-sequently wound up, persons 
who were members of the unlimited company cannot, even in respect 
of debts contracted before the registration with limited liability, be 
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called upon to oonbribution beyond the limit of their shares. [Shef- 

field and Hallamshire, cEc., Society, Fountain's case, 4 D, J & S. 699- o 
' N.B. 75; 11 Jur, (N.S,) 553; 13 W.R. 667; 34 LJ. (Gh.) 593. 12 
L. T. 335.} ’ Y 

In any case aMrtere whether the rights of creditors as distinguished, from the 
right of contribution as between the members inter se could not be 

enforced in some other proceeding than the winding-up. Buckley’s 

Companies Consolidation Act, 1908, p, 536. * 2 

Where under,,the policies of an unregistered assurance society the assets of the 
company alone were liable, and the society being insolvent was 
registered as an unlimited company and immediately afterwards 
wound up, it was held that there was no liability beyond the amount 

of the shores for any breach of contract in ceasing to carry on business- 

for the policy-holders were bound by their contract, and could not 
make the share-holders liable beyond the expressed contract of limited 
liability. Lethbridgev. Adams, IB Fq. 5i7. ^ 

239. All such suits and Other legal proceedings as may at the 
ao„unu.tion o. f ^'egistration of a,ny Company regi,. 

existing suits. ' pursuance ot this Part of this Act have 

been commenced by or against such Company or 

the public officer or any member thereof may be continued in the 
same manner as if such registration had not taken place. Neverthe- 
less, execution shall not issue against the effects of any individual 
member of such Company upon any decree or order obtained in any 
suit or proceeding so commenced as aforesaid ; but, in the event of 
the property and effects of the Company being insufficient to satis- 
fy such decree or order, an order may be obtained for winding-up 
the Company. ^ 

(Notes). 

(1) Corresponding English Law. 

This section is similar to S. 262 of the English Companies (Consolidation) 
Actij 1908* 

j2) Liability of contributoi^y. 

ABhare-hoiaetinanuiiroeistea Company wMoL, a£loc he has partea with 
all his shares is registered, is not a oontributory ot the registered 
■ corn^ny, for he never was a member ot it, but he remains liable for 
au debts monrrea by the unregistered Company while be was a share 
holder m it. Lamjm v. Smith, .IB. 4 Sm. 938- 2 N E 11S ■ jr- 
V. Ote9h,2N.B.204. 118. 

0 

. 240. When a Company is, registered under this Act in pursu- 

Biiectof rogistra- ' ' ^an V AW P “Stained 

tion under Act. of Parliament, Act of the Governor 

General in Council, deed of settlement, contract 
ot co-partnery, Letters Patent or other instrument constituting or 
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regulating the Company, including, in the case of a Company regis- 
tered as a Company limited by guarantee, the resolution declaring 
the amount to gurantee, shall be deemed to be conditions and 
regulations of the Company, in the same manner and with the same 
incidents as if they were contained in a registered memorandum 
of association and articles of association ; and all the provisions of 
this Act shall apply to such Company and the members, con- 
tributories and creditors thereof, in the same manner in all respects 
as if it had been formed under this Act, subject* to the provisions 
following (that is to say) 

■ (a) That table Ain the first schedule to this Act shall not, 
unless adopted by special resolution, apply to any Com- 
pany registered under this Act in pursuance of this 
Part thereof : 

(6) That the provisions of this Act relating to the numbering 
of shares shall not apply to any Joint-Stock Company 
whose shares are not numbered : 

(c) That no Company shall have power to alter any provi- 

sions contained in any Act of Parliament, Act of the 
Legislative Council or Act of the Governor General in 
Council relating to the Company : 

(d) That no Company shall have power, without the sanc- 
tion of the Governor General in Council, to alter any 
provision ' contained in any Letters Patent relating to 
the Company : 

(e) 1 In the event of the Company being wound up, every 

person shall be a contributory in respect of the debts 
and liabilities of the Company contracted prior to regis- 
tration, who is liable to pay or contribute to the pay- 
ment of any debt or liability of the Company contracted 
prior to registration, or to pay or contribute to the pay- 
, ment of any sum for the adjustment of the rights of the 
members amongst themselves in respect of any such 
debt of liability, or to pay or contribute to the payment 
of the costs, charges and expenses of winding-up the 
Company, so far as relates to such debts or liabilities as 
aforesaid. Every , such contributory shall be liable to 
contribute to the assets of the Company, in the course 
of the winding-up, all sums due from him in respect of 
any such liability as aforesaid. In the event of the death 
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or insolvency of any such contributory as last aforesaid, 
the provisions hereinbefore contained with respect to 
the representativeSj heirs and devisees of deceased 
contributories, and with reference to the assignees of 
insolvent contributories, shall apply ; 
if) Nothing herein contained shall authorise any Company 
to alter any such provisions contained in any deed of 
settlement, contract of co-partnery, Letters Patent or 
othef instrument constituting or regulating the Com- 
pany, as would, if such Company had originally been 
formed under this Act, have been contained in the 
memorandum of association, and are not authorised to 
be altered by this Act : 

But nothing herein contained shall derogate from any power 
of altering its constitution or regulations which may be vested in 
any Company registering under this Act in pursuance of this Part 
thereof by virtue of any Act of Parliament, Act of the Governor 
General in Council, deed of settlement, contract of co-partnery, 
Letters Patent or other instrument constituting or regulating the 
Company 2. 

(Notes). 

Corresponding English Law. 

Cf,, S. 2Gd (i), (ii) (a), (b), (c), {d), {/), (iv), (v). of the Companies (Consolida- 
tion) Act, 1908 with this section. D 


t— “S. 240(e). 

Contributories — Past members. 

It will be observed that, as respects debts contracted prior to registration, sub- 
section (e) contains nothing similar to the provision of Ss. 01, 62, 
siifjra, exonerating past members who have ceased to be members for 
more than a year from liability in respect of debts contracted before 
they left the company. Buckley’s Companies Consolidation Act, 
1908, p. 639. E 

2.— Nothing — Company.” 

Scope of the clause. 

This clause must be read as continuing to the Company “ any Moful power of 
altering, etc.,” any power which can be exercised consistently with 
justice and with the objects of the Act. Droiboich Salt Co. v. Cur&on, 
■ L.R. Ex. 35. p 

241. The Court may, at any time after the presentation of a 
Power of Court to winding-up a Company registered in 

restrain further pro- pursuance of this Part of this Act, and before 
ceodmgs. making an , order for winding-up the Company, 

upon the. application of any creditor of the Company, restrain further 
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proceedings in any suit or legal proceeding against any contributory 
of the Company as well as against the Company as hereinbefore 
provided, upon such terms as the Court thinks fit. . 

(Note). 

Cowesponeling English Law. 

The provisions of this Act with respect to staying and restraining actions and 
proceedings against a Company at any time after the presentation of 
a petition for winding-up and before the making of a winding-up 
order shall, in the ease of a Company registered in pursuance of 
this Part of this Act, where the application toistay or restrain is by a 
creditor, extend to actions and proceedings against any contributory 
of the Company. S. 265 of the English Companies (Consolidation) 
Act, 1908. G 

For Notes, see case noted under S, 134, supra, at pp. 303—313, supra. 

252. "Where an order has been made for winding-up a Com- 

0-d f rw'nd'n registered in pursuance of this Part of this 

up Company. Act, in addition to the provisions hereinbefore 

contained, it is hereby further provided that no 
suit or other legal proceeding shall be commenced or proceeded 
with against any contributory of the Company in respect of any 
debt of the Company, except with the leave of the Court and subject 
to such terms as the Court may impose. 

(Note). 

Corresponding English Law. 

This section is almost similar to S. 266 of the English Companies (Consolida- 
tion) Act, 1908. 

For Notes, see cases noted under S. 136, supra, at pp. 321—326, supra, H 

PART VIII. 

AppbioATiON OF Act to Unbegistbbbd Companies. 

253. Subject as hereinafter mentioned, any Partnership, 
Winding-up un- Association ^ or Company, except Railway (3om- 

regi stored Com- panies 2, incorporated by Act of Parliament or 
' Act of the Governor-General in Council, consisting 

of more than seven members 3 and not registered under this Act, 
and hereinafter included under the term “ unregistered Company i,” 
may be wound up under this Act, and all the provisions of this Act 
with respect to winding-up shall apply to such Company, with the 
following exceptions and additions 

1. An unregistered Company shall, for the purpose of deter- 
mining the Court having jurisdiction in the matter of the winding- 
up, be deemed to be registered in that part of British India where 
its principal place of business is situate, or, if it has a principal place 
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of business situate in more than one part of British India, then in 
each part of British India where it has a principal place of business. 
Moreover the principal place of business of an unregistered 
Company, or (where it has a principal place of business situate in 
more than one part of British India) such one of its principal places 
of business as is situate in that part of British India in which 
proceedings are being instituted, shall, for all the purposes of the 
winding-up of such Company, be deemed to be the registered office 
of the Company?* 

2. No unregistered Company shall be wound up under this 
Act voluntarily, or subject to the supervision of the Court : 

3. The circumstances under which an unregistered Company 
may be wound up are as follows (that is to say) 

(a) whenever the Company is dissolved or has ceased to 

carry on business or is carrying on business only for 
the purpose of winding-up its affairs ; 

(b) whenever the Company is unable to pay its debts ; 

(c) whenever the Court is of opinion that it is just and 

equitable that the Company should be wound up ; 

4. An unregistered Company shall, for the purposes of this 
Act, be deemed to be unable to pay its debts — 

(a) whenever a creditor to whom the Company is indebted, 

by assignment or otherwise, in a sum exceeding five 
hundred rupees then due, has served on the Company, 
by leaving the same at the principal place of business of 
the Company or by delivering to the Secretary or some 
director or principal officer of the Company, or by other- 
wise serving the same in such manner as the Court may 
approve or direct, a demand under his hand requiring 
the Company to pay the sum so due, and the Company 
has for the space of three weeks succeeding the service 
of such demand neglected to pay such sum, or to secure 
or compound for the same to the satisfaction of the 
creditor : ■ 

(b) whenever any suit or other proceeding has been institut- 

ed against any member of the Company for any debt 
or demand due or claimed to be due from the Company, 
or from him in his character of member of the Com- 
pany, and notice in writing of the institution of such 
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suit or other legal proceeding having been served upon 
the Company by leaving the same at the principal 
place of business of the Company, or by delivering it 
to the secretary or some director, manager or principal 
officer of the Company, or by otherwise serving the 
same in such manner as the Court may approve or 
direct, the Company has not, within ten days after ser- 
vice of such notice, paid, secured or compounded for 
such debt or demand, or procured i?tich suit or other 
legal proceeding to be stayed, or indemnified the defend- 
ant to his reasonable satisfaction against such suit or 
other legal proceeding, and against all costs, damages 
and expenses to be incurred by him by reason of the 
same: . 

(c) whenever execution or other process issued on a decree 

or order obtained in any Court in favour of any credit- 
or in any proceeding instituted by such creditor against 
the Company, or any member thereof as such or against 
any person authorised to be sued as nominal defendant 
on behalf of the Company, is returned unsatisfied : 

(d) whenever it is otherwise proved to the satisfaction of 
the Court that the Company is unable to pay its debts. 

(Notes). 

Corresponding English Law. 

Of. Q. 268 (1) (i) (ii) (iii) (iv) (a) (&) (c) fe) of the English Companies (Con- 
solidation) Act, 1908, with this section. I 

/. — “Association.” 

(1) Scope of the section. 

This section only applies to trading associations. Bristol Athenmini, 43 G.D. 

236. J 

(2) Association— Scope of the term. 

(а) “ Association,” if denoting something different from, a Company or part- 

• ' nership’, must mean something where the associates are in the nature 

of partners. Smith v. Anderson, 15 C.D. 247. K 

(б) It includes the case of four firms, contaiuiug more than seven, but less 

than twenty members, associated in a trading adventure. Adansonia 
Fibre Co., 9 Gh. min). L 

. (c) Also the case of subscribers for the purchase of property, for sale to a Com- 
pany to be formed at a profit. Eoyal Victoria Theatre, 30 Ij.T. B. M 

(d) Whether or not a partnership or association has been formed is a question 
of fact, but if more than seven members admit insolvency of an 
association, an order will be made. So^ith of France Syndicate, 36 
L.T. 051. ■ " ; - ■ N 
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2,— “ Railway Companies,^* 

Railway Companies, exception of, from this section. 

(fl) Tlie exception of Railway Oompanias incorporated by Act of Parliament 
applies only to Companies wliose principal object is tlie construction 
of a Railway ; a dock Company empowered to make a small branch 
Railway is not within the exception. JSJfl3moM^7iX>()c7cs Co., 17 Eq. 181.0 

(6) Nor a ferry Company. Isle of Wight Ferry Co., 2 PI. & M. 597. P 

(c) Nor a Tramway Company, Brentfot'd, Sc., Tramways Co., 2G Ch. D. 527. Q 

3.— “ Consisting ot more tbaa seven membefs.’* 

(1) Reference to seven members means what. 

The reference ^0 seven members means seven at the date of the petition. Bol- 
ton Benefit Loan Society, 12 O.D. 679. R 

(2) “Members” — Meaning. 

(a) The word “ members” does not necessarily mean “ share-holders.” South 
London Fish MarJeet, 39 0. D. 324, S 

(5) One must look at the constitution of each particular Company to see what 
constitutes membership. Re Bowling a‘}td Welby, ilQ95) 1 Ch. 66B. T 

(c) Representatives of deceased members, trustees of bankrupt members, and 

past members, although liable to contribute to the debts of the Com- 
pany, are not members within the section. Be Bowling and Welhy, 
(1895) 1 Oh, 663. U 

(d) An order, if made improperly (e.p., if less than seven members), is not 

binding on strangers. (Ibid.) M 

4. Unregistered Company. " 

(1) “ Unregistered ’’—Meaning. 

“Unregistered” means not registered under the Companies Act. W 

(2) “Unregistered Company,” meaning of. 

By an unregistered Company is meant one which is unregistered at the date of 
the commencement of the winding-up. Registration subsequent to 
the presentation of a winding-up petition is a nullity. Hercules 
IreswroMcc C7o., 11 Eq. 321. X 

The meaning to be attached to the term “unregistered Company” in this 
section has been the subject of couflioting dicta. See Torquay Bath 
Co,, 32 Baav. 581 ; Bowes v. Hope So., Insurance Society, 11 H.L.O. 
389 ; London India Bxibber Co., 1 Oh. 329 ; Bank of London, Sc., 
Association, 6 Ch. 421. Y 

It was, however, decided that a Company registered under the Joint-Stock 
Companies Act was not an unregistered Company . London JndiaRuhber 
Co,, 1 Ch. 329, notwithstanding Bowes v. Hope Society, 11 H.L.O. 
389. Z 

S. — “ Winding-up unregistered Companies.** 

(1) Companies illegal from want of registration. 

A Company which ought to be, but is not registered under the Act, is an illegal 
association ; no member who was particeps critninis could, it is con- 
ceived, avail himself of the provisions of the Act to wind up a concern 
whose existence is in defiance of the law. Buckley on Companies, 
9th Ed., p. 546. A 

Whether such a company could be wound up upon the petition of a bona fide, 
creditor, or even in some oases upon that of a contributory. (Ibid.) A-1 
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5. — “ Winding-up unregistered Companies " — {Continued). 

(2) Unincorporated Companies not registered under any Act. 

Unincorporated Companies wEiGh have never been registered under any Act 
are included in the term “unregistered Companies,” and may be 
wound up under this section. (Ibid.) B 

EXAMPLE. 

Thus, where an unregistered Company had been dissolved by resolutions passed 
pursuant to the deed of settlement, its place of business abandoned, 
and its assets and liabilities transferred to another Company, before 
the passing of this Act, the Company was within the Act ; and so long 
as anything remained to be done to wind it up, Either as regarded the 
parties inter se, or the creditors of the company, it was carrying on 
business for the purpose of. winding-up its afiairs, and a winding-up 
order was made. Family Endowment Society, 5 Ch. 118. C 

(3) Society in the nature of an unregistered friendly society. 

A — may be wound-up in an action. Lead Co.'s Fund, (1904), 2 Oh, 196, G-1 

(4) Associations which cannot be wound up. 

(а) A corporation existing from time immemorial, and holding an exclusive 

right of fishing, on trust for the individual members and which could 
not be sold, cannot be wound up. Free Fishermen of Faversham, 36 
O.D. 329. D 

(б) So also an ordinary club, 8t. Jatnes's Club, 2 De G.M, & G. 388. B 

(c) A Company, which is to be formed on certain terms and under certain con- 
ditions, but which has in fact never been formed, cannot be wound 
up as an “unregistered Company,” because preliminary expenses have 
been incurred ; and, qucere, whether provisional directors can, by 
acting under the name of the company, be so associated as to form a 
body capable of being wound up. Imperial Anglo-German Banh 25. B 

{d) Having regard to sub-S. (i) which speaks of the “ place of business ” of the 
unregistered Company, it must be a trading company to fall within 
the section. Accordingly an order has been refused in the case of a 
literary and scientific institution not established for the purpose of 
gain. Bristol Athenaeum, 43 Ch. D. 236 ; but see Figgins v. Maghino, 
(1898), 2 Ch. 72 ; Be Jones, Clegg v. Ellison, (1898), 2 Ch. 83. G 

(6) Onregistered Company— Petition for a winding-up order— -SolYency of Company 
—Company not taking up new business— Ground for winding-up— Difference 
of opinion among share-holders— Winding-up against the wishes of the 
. minority. 

Under this section, the Court can, in the case of an unregistered society, make a 
winding-up order only (1) when the Company is dissolved, or has 
ceased to carry on business, or is carrying on business only for the 
purpose of winding-up its affairs; (2) when the Company is unable 
to pay its debts ; and (3) when the Court is of opinion that it is just 
and equitable that the Company should be wound up. 2 Ind. Oas. 
164. H 

Where an unregistered society has large outstandings which it would take years 
to work out and is not insolvent, the mere fact that it has ceased to 
take new business cannot be construed as carrying on business for the 
purpose of winding-up its affairs and would not, on that ground only, 
justify a winding-up order by the Court. (I6id.) I 
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Wiading-^up unregistered Companies ^’--{Ooncluded). 

The fact that an unregistered Company is carrying on its business “ as a 
sealed series,” will not justify a winding-up order if the Company is 
solvent and there is nothing to indicate that the liabilities of the 
Company will not be duly met. (Ibid.) J 

So long as a society, formed for the mutual assurance of lives, is solvent and 
is in a position to do all that it has undertaken to do, it will not be 
just or equitable, even if it were the wish of the majority of the 
share-holders, to wind it up against the wishes of the minority. 
(Bid.) K 

244. In the event of an unregistered Company being wound 
up, every person shall be deemed to be a contri- 

Who tobe deemed ^ u • t i i i. i -i j. x 

a contributory in the butoxy who IS liable to pay OX contribute to the 

Sg wounSpT^ payment of any debt or liability of the Company, 
or to pay or contribute to the payment of apy 
sum for the adjustment of the rights of the members amongst them- 
selves, or to pay or contribute to the payment of the costs 3, charges 
and expenses of winding-up the Company. 

Every such contributory shall be liable to contribute to the 
assets of the Company in the course of the winding-up all sums due 
from him in respect of any such liability as aforesaid. 

In the event of the death 3 or insolvency of any contributory, 
the provisions hereinbefore contained with respect to the personal 
representatives, heirs and devisees of a deceased contributory, and 
to the assignees of an insolvent contributory, shall apply. 

(Notes). 

Correspouding English Law. 

The first para of sub -S. (1) of S. 269 of the English Companies (Consolidation), 
Act, 1908, corresponds to the first two paras of this section. Sub- 
S. (2) of that section corresponds to the last para of this section. 

. . That sub-section runs thus:— -“In the event of the death, bankruptcy, or 
insolvency, of any contributory, or marriage of any female oontri- 
, : , . ■ . butory, the provisions of this Act with respect to the personal 

representatives, heirs, and devisees of deceased contributories, to the 
trustees of bankrupt or insolvent contributories and to the liabilities 
of husbands and wives respectively, shall apply.” L 

I.~“ Who to be deemed a contributory woundup.’' 

(1) Contributories in winding-up unregistered Company. 

(a) “ Liable to pay or contribute to the payment of any sum for the adjustment 

of the rights of the members among themselves” These 

words intend a legal or equitable liability to contribute as partner ; 
they do not include a mere debtor. Lee and Moor’s case, 5 Eq. 
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Who to be deemed a. contributory. . . . wound up”—(Continued], 

(b) Thus the mortgagee of a ship, insured in a mutual insurance society who, 

as mortgagee, had, in aecordanee with the rules, given a guarantee 
for payment of contributions and averages in respect of the ship, was 
not a contributory. Lee and Moor’s case, S Eq. 368. M-i 

(c) So a transferor of shares when calls were in arrear was not on this account 

a contributory. E. P. Littledale, 9 Oh. 257. H 

(d) So a member of an unregistered Company which is a corporation (e.r/., a 

building society under the English Building Societies Act, 1874) is; 
not either at law or in equity liable to contribute to payment of the 
Company’s debts. The corporation, not the* member, is debtor, 
Sheffield Building Society, 22 Q.B.D. 470. 0 

He is liable, of course, to contribute to the corporate fund according to his 
liability as a member of the corporation. 

(e) So a debtor to the Company, or a eesbd gui trust of shares in the Company,,; 

or an officer of the Company who has misappropriated its assets, may 
each be compellable to pay moneys which will be assets of the 
Company, but they are not contributories. British National Associa- 
tion, 8 Oh. Div. 679, 708. P 

(2) Misrepresentation by promoters. 

But the liability of one of the partners to make good such a mis-representa- 
tion as that in Batalins v. Wichhan, 3 De C. and J. 304 is a liability 
for which he may be made answerable as a contributory. P-1 

EXAMPLE. 

Thus, where two promoters issued a circular stating that the entire cost of the 
operation for which the Company was to be formed would be £12,000, 
“ and of this sum £5,000 only remain for subscription,” they were 
contributories to the amount of £7,000, or so much of that sum as 
they failed to shew had been subscribed by other persons, Moore and 
Be la Torre's case, 18 Eq. 661. 

Although a statement by directors that they intend to take certain shares is 
not of itself an agreement to do so. Moore Brothers, (1899), 1 Oh. 627. Q 

(3) Nominee bona fide. 

” Liable to pay or contribute” . . . . — these words did not include persons who 
on purchasing shares have bona fide had them transferred to, and 
registered in the name of, a nominee. King's case, 6 Oh. 196: 
Contract Gox's o&ae, i B.J. and S. 53 ; 33 L. J. (Oh.) 145 ; 12W.R, 
92; 3 N.R. 97. S 

(4) Mutual Insurance Society. 

{a) Where S had agreed in writing to become a member of a Marine Mutual 
Insurance Society, and had contributed to the losses of other members, 
and made a claim in respect of injury sustained by his own ship, but 
no stamped policy had ever been executed, it was held that in the 
absence of a duly stamped agreement for insurance there was not 
evidence of a binding mutual contract for insurance, and that S was 
not a contributory. SmifA’s case, 4 Gh. 611. S 

(b) But where B and Co., by letter authorized the managers of such a society 
to insure a ship with the society, and undertook to abide by the rules, 
and a duly stamped policy containing, however, no reference to the 
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rules, was issued to them, it was held that the letter, though 
unstamped was admissible in evidence, that the letter and policy 
together constituted a binding agreement, and that B and Go. were 
contributories. jBZj/fh owd Co»’s case, Eg- 529. T 

(c) in a society of this kind the winding-up order does not displace or alter 
the terms of the contract between the parties. London Marine 
Insurdme Association, 8 Eq. 176. U 

(6) Proof on an unstamped policy. 

Where no stamped policy had been issued, but, the ship having been lost, the 
vali&ity of the claim had been admitted before the winding-up, as 
was shown by (inter alia) entries in the Company’s books, proof was 
allowed in the winding-up. Martin’s claim, 14 Bq. 148. ¥ 

2. — “Costs.** 

Costs of winding-up. 

(a) It is conceived that costs of winding-up must bo borne in proportion to the 

members’ interest in the assets or liability to the debts of the associ- 
ation. Preece and Evan's case, 2 D.M. & G. 374 ; London Marine 
Insurance Association, 8 Eq. 17S. W 

(b) In an Insurance Company whose policies provide that to the policy-holder 

the funds of the Company shall alone be liable, and no share-holder 
shall be liable beyond the amount of his shares, the costs of winding- 
up must be borne by the share-holders, and not paid out of the funds 
of the Company. Professional Life Assuratice Co., 3 Eq. 668 ; 3 Oh. 
167 : Lethbridge v. Adams, 13 Eq. 547 ; and see supra, p. 399. X 

(c) For the contract with the policy-holder is, that the funds of the Company 

remaining undisposed of at the time of enforcing the agreement, that 
is, at the date of winding-up, and inapplicable to prior claims, shall 
be liable to him. Costs of realization, such as costs of sale, must be 
deducted ; but costs of enforcing payment of calls and the like, that is 
all general costs of winding-up, must be borne by the share-holders. 
AgriculUtrist Cattle Insurance Co. E,P. Official Manager, 10 Oh. 1. Y 

(d) Where the liquidator compromises with a contributory fora lumpsum, the 

limited assets available for policy-holders are entitled first to have the 
amount due to the limited assets satisfied out of the sum received, 
the unlimited assets available for general creditors or for costs, can 
take only what is left. See International Life Assurance Society, 2 
Ch, Div. 476 ; Be same Co., 36 L.T. 914 ; Accidental Death Insurance 
Company, 7 Oh. D. 668 ; noticed ante p. 399. Z 

3.—*‘ In the event of the death.** 

Joint tenants of shares. 

If two persons are joint tenants of shares in a Company whoso deed of settle- 
ment contains a covenant by each share-holder for himself, bis heirs, 
executors, and administrators to satisfy the obligation attaching to 
the shares, and one of them dies, his executors will in the winding-up 
be put on the list with the surviving owner, but only in respect of 
liabilities incurred up to the death of their testator. Kirby's Execu- 
tors' case (Alb. Arb.) Reil. 67 ; 16 Sol. J. 922. A 
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255. The Court may, at any time after the making of an 
Power of Court to application for winding-up an unregistered Com- 

restrain further pro- pany, and before making sm order for winding- 
ccodings. up the Company, upon the application of any 

creditor of the Company, restrain further proceedings in any suit or 
proceeding against any contributory of the Company, or against the 
Company as hereinbefore provided, upon such terms as the Court 
thinks fit. 

(Notes). • 

Cors'espondijag English Law. 

This section corresponds to S. 270 of the English Companies (Consolidation) 
Act, 1903. B 

N.B. — For notes, see cases noted under S. ISi, supra, at pp. 302-315, supra. 

256. Where an order has been made for winding-up an un- 

EQeot of order for Company, in addition to the provisions 

winding-up Com- hereinbefore contained in the case of Companies 
formed under this Act, it is hereby further pro- 
vided that no suit shall be commenced or proceeded with against 
any contributory of the Company in respect of any debt of the 
Company, except with the leave of the Court and subject to such 
terms as the Court may impose. 

(Notes). 

(1) Corresponding English Law. 

This section is exactly similar to S. 271 of the English Companies (Consolida- 
tion) Act, 1908, C 

N.B. — See cases noted under S. 136, stipra at pp. 821-326, supra. 

(2) Section— Applicability. 

This section only applies to actions brought against contributories as such to 
enforce payment of a debt of the company. South of France Pottery 
Syndicate, 37 L.T. 260 ; 25 W.E. 370. D 

257. If any unregistered Company has no power to sue and be 

. . sued in a common name, or if, for any reason, it 

of unregistered appears expedient, the Court may, by the order 
Company. made for .winding-up such Company or by any 

subsequent order, direct that all such property, moveable and 
immoveable, including all interests, claims and rights in, to and out 
of property, moveable and immoveable, and including actionable 
claims, as may belong to or be vested in the Company, or to or in 
any person or persons on trust for or oh behalf of the Company, or 
any part of such property, is to vest in the official liquidator or 
official liquidators by his.ortbqir official name or names; and there- 
upon the same or such part thereof as may be specified in the order 
. .73 -:■■■ 
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skall vest 1 acGordingly, and the official liquidator or official liquid- 
ators may, in his or their official name or names, or in such name or 
names, and after giving such indemnity, as the Court directs, bring 
or defend any suits or other legal proceedings relating to any 
property vested in him or them, or any suits or other legal proceed- 
ings necessary to be brought or, defended for the purposes of 
effectually winding-up the Company and recovering the property 
thereof. 

(Notes). 

Gos’l’&sponding Engliati Law. 

This section corcosponda to S. 272 of the English Gompanies (Oonsolidation) Act; 
1908, which runs thus “ If an unregistered Company has no power 
to sue and bo sued in a common name, or if for any reason it appears 
expedient, the Court may by the winding-up order, or by any subse- 
quent order, direct that all or any part of the property, real and 
personal (including things inaction), belonging to the Company, or to 
trustees on its behalf, is to vest in the liquidator by his official name, 
and thereupon the property of the part thereof specified in the order 
shall vest accordingly; and the liquidator may, after giving such 
indemnity (if any) as the Court may direct, bring or defend in his 
official name any action or other legal proceedings relating to that 
property, or necessary to be brought or defended for the purposes of 
effectually winding-up the Company and recovering its property. E 

the order shall vest.” 

(1) Unregistered Company— Vesting order. 

In the case of an unregistered Company, the Court has power to malre an 
order vesting its property in the official liquidator, who may then sue 
or be sued in his official name, or in such other name as the Court 
may direct, as the representative of the Company. See Ebsworth and 
Tidy's ooniract, 42 Oh. D. 23. P 

(2) Vesting order, whether, can be obtained £;«: parfe. 

A vesting order cannot, except under special cicoumstancos, bo obtained ex parte. 
Albion Mutual Permanent Building Society, 57 L.J.Oh. 248 ; but see 
mfra. 

A vesting order can bo obtained on an ex parte motion. Albert Life Assurance 
Oo., 18 W.R. 91. But see st6jpra. 

But tbe trustee in whom the property is vested may bo served. Britannia 
Building Society, 1890. W.N. 170. G 

(3) Vesting order, application for. 

The application should be made in the name of the Company, and not of the 
liquidator. Britannia Building Society, ^‘6 L.T. 'dQi:. H 

(4) Vesting order— Effect. 

{a) The effect of a vesting order is that the property vests in the official liquid- 
ator, not in his personal but in his official character. He does not 
become personally liable in respect of obligations attaching to the 
property . Qraliam v. Edge, 20 Q.B.D. 538, 683 ; Ebsworth and Tidy's 
Contract, 42 Gh. Div. 23, 44. I 
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I, In the order shall vest* *~{€omhided). 

{b) Tbe liquidator of an unregistered Company may sue in his own name on be- 
half of the Company in an action against directors for losses caused by 
their misconduct. Turqtiandv. Marshall, i Ch. dW. J 

(c) Where an order was made vesting the property in six liquidators a convey- 
ance by two of them operated to pass only two-sixths of the legal 
estate. Ebsworth and Tidy\s contract, 42 Oh. Div. 23. K 

Where, upon the appointment of several liquidators of an unregistered society, 
it is declared that two out of six of them might do all acts, etc,, re- 
quired, two liquidators can exercise a power of sale, but all must 
concur to pass the legal estate. {Ibid.) * L 

248. The provisions made by this Part of this Act with respect 
Provisions of this unregistered Companies shall be deemed, to be 
Part of Act cumula- made in addition to, and not in restriction of, 
any provisions hereinbefore contained with respect 
to winding-up Companies by the Court. 

The Court or official liquidator may, in addition to anything 
contained in this Part of this Act, exercise any powers 1 or do 
any act in the case of unregistered Companies which might be 
exercised or done by it or him in winding-up Companies formed 
under this Act ; but an unregistered Company shall not, except in 
the event of its being wound up be deemed to be a Company 
under this Act, and then only to the extent provided by this Part 
of this Act. 

(Notes). 

(1) Corresponding English Law. 

This section corresponds to S. 273 of the English Oompanies (Consolidation) Act, 
1908, with this difference that in the English enactment for the term 
‘ Official liquidator ’ the term ‘ liquidator’' is used; M 

(2) Scope of section. 

The section renders applicable to unregistered Companies the whole, except as 
expressly excepted, of Part IV of the Act. N 

(3) Court to give due effect to section. 

The Court will give to this section its duo effect, and will refuse to hold any 
of the foregoing provisions inapplicable to the case of unregistered 
Companies, on the ground that this section includes them 'per 
inciiriam. Buckley. 0 

I,— “ Exercise any powers.” 

Official liquidator allowed to prove against a bankrupt contributory. 

The official liquidator will be allowed to prove against a bankrupt contributory, 
notwithstanding the geneal rule that joint creditors cannot prove 
against the separate estate of a partner in competition Avith separate 
creditors. E.P- Ball, llO, Ch. 48 ; of the Muggeridge, Muggeridge v. 
ftkarp, 10 Eq. 443. 0-1 
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Except in the event of its being wound wp/’ 

N.B.— Including the time when a petition is pending. Itndnw v. Great. Britain 
Mutual Society, 17 Ch. Div. 600. 

PABT IX. 

Miscellaneous Provisions. 

^ my not to 219. No Company under this Act shall have 

buy its own shares. power to buy its own shares^. 

(Notes). 


• “ No Company — shares,” 

(1) Purchase by company of its own shares. 

(i) The vexed question of the legality of the purchase by a Company of its own 

shares was set at rest in England by the decision of the House of Lords 
in Trevor yf. Whitworth, 12 k.O. 

The grounds of the decision in Trevor v. Whitworth, li2 A.O. 409, and the 
principles which it afSrms may be summarized thus; (i) Purchase 
by a Company of its own shares is not forfeiture or surrender or any 
thing like it. Eorfeiture is valid, the Act recognizes it ; the Company 
parts with no money, but resumes dominion of a share upon which 
something has been paid, and this because a further payment cannot 
be obtained. Surrender may in many cases bo valid, e.g,, whore the 
Company could forfeit and the member dispenses with the fonrialities. 
Each case of surrender must be determinated upon its merits ; at any 
rate the company parts with no consideration. (Unless the share is 
partly paid or unpaid, in which case the surrender is equivalent to a 
purchase: Bellerby v. Eowlajid, 1901,2 Ch.,2Q5), where money is paid 
or consideration given by the Company it i.s a purchase, and purchase 
is neither forfeiture nor surrender. Q 

(ii) The Company cannot be a member of itself. 17 Oh. D. 83. R 

(iii) The purchase of its own shares is a reduction of capital. The Act, 

in sanctioning reduction of capital under certain conditions and 
with certain restrictions, impliedly prohibits it unless the prescribed 
conditions and restrictions are observed. S 

(iv) The Act impliedly prohibits the “return of capital to members. The pay- 

ment of capital to one share-holder is just as much a reduction of 
capital and just as detrimental to the interests of creditors as the 
payment of the same amount to all the share-holders rateably. T 

(v) The transaction cannot be justified as “ incidental ” to the Company’s 

objects, e.g. , in a private Company whore it is desired to keep the shares 
in the hands of a few. To the creditor whose intrests the Act intends 
to protect it makes no difference what the object of the purchase is. U 

The reduction of capital made when the Company purchases its own shares is 
(1) a reduction of paid-up capital, and (2) a reduction of issued oapitalj 
and (3), except where the shares are fully paid, a reduction of unpaid 
capital. For as to paid-up capital the company parts with money, 
and as to issued capital the shares cease to be in issue, since the com- 
pany cannot be a member of itself , and as to unpaid capital there is no 
individul external to the Company who is now liable for calls on the 
shares. Buckley on Companies, 9th Ed., p. 71. ¥ 








S. 249] Act ¥I of 1882 (the Indian companies act). 


575 


I.— No Company — shares — (Canchided) . 

(2) Purchase by bank of its own shares held ultra vires. 

Reid, that the purchase by the Bank of its own. shaves ultra vires ot the 
Bank, there being nothing in the memorandum of articles of associa- 
tion expressly authorizing such a transaction, and a purchase by a 
Company of their own shares not being a legal transaction, unless 
there is a clear and special authority authorising the Company to 
make such purchase. 38 P.R. 1881, W 

(3) What Is not purchase by Company of its own shares. 

(а) The Company it is true is incompetent to buy its ovsp shares, S, 249 of the 

Companies Act, 1882, but to restore this benefit which the Company 
obtained under the avoided agreement is a statutory liability and 
cannot be treated as buying back the shares, 100 P.R. 1906 = 10 P. 
R. 1905. X 

(б) There is no element of bargaining in the refund, though the shares must 

be returned by the plaintiffs when the money is received by them. 
{Ibid.) Y 

(c) S, 249 must refer to a conscious act of purchase by the Company, not a 
restoration of money under legal compulsion. {Ibid.) Z 

{d) We do not think therefore that the plaintiffs here are precluded from 
obtaining the value of these shares or rupees 10,000 from the 
defendant Company. (Ibid.) A 

(e) The rule as to the disability of Companies to buy their own shares, was 
laid down by the House of Lords in Trevor v. Whitworth, L. B, 12, 
Appeal Gases, (1887) 409. B 

(g) But this has not affected the principle of restoration of benefits by 
Companies on the rescision of a contract, e.g., on the ground of fraud 
or misrepresentation — See Lindley on Companies, 6th Ed., Yol. I, 
pp, 95—98. {Ibid.) C 

{li) They contain many instances of oases of refunds of money paid as value of 
shares, particularly Karbey’s case, (1892), 3 Chancery, 1 ; and Ross 
V. Estate Investment Company, L.R., 3 Eq., 122, {Ibid.) D 

(i) The principle is the same where a contract is rescinded on the ground of 
fraud or misrepresentation or repudiated on the ground of want of 
authority in agent maxing it. {Ibid.) B 

('/) Where the appointment of a Mttfsaddi, by the Managing Agent of a Company, 
was never submitted to the meeting of the share-holders of a Company, 
the mere fact that the person appointed was allowed to work as 
Mutsaddi, for some time, could not be held to be either a ratification 
of, or acquiescence in, such appointment by the Company. {Ibid.) F 
{k) Where, in pursuance of an agreement, under which a person was appoint- 
ed as Mutsaddi of a; Company, the person so appointed purchased 
shares in the Company, necessary for holding the appointment, and 
the agreement is repudiated by the Company, he is entitled to the 
return of the cash value of the sharers, and such refund would not 
mean a purchase, by the Company, of it.s own shares, within the 
meaning of S. 249 of the Indian Companies Act, 1882. {Ibid.) G 
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260. Where, pi'eviously to the commencement of this Act, an 
„ . , . order has been made for winding-np a Company 

proceedings for under the Indian Companies Act, louu, or a 
winding-np. resolution has been passed for winding-up a 

Company voluntarily, such: Company shall be wound up in the same 
manner and with the same incidents as if this Act were not passed ; 
and, for the purpose of such winding-up, the Indian Companies 
Act, 1866, shall be deemed to remain in full force. 


« (Notes). 

(1) Cot7responding English Law. 

This section corresponds to S. 287 of the English Companies (Consolidation) 
Act, 1908, H 

(2) Legislative Changes. 

Act X of 1866 was repealed by S. 2, supra. I 

251. Where, previously to the commencement of this Act, any 
Saving of convey- conveyance, mortgage-deed or other instrument 
has been made in pursuance of the Indian Com- 
panies Act, 1866, such instruments shall be of the same force as if 
this Act had not passed ; and, for the purposes of such instrument, 
the Indian Companies Act, 1866, shall be deemed to remain in full 
force. 

(Notes). 

(1) Corresponding English Law. 

Cf. Para I of S. 288 of the English Companies (Consolidation) Act, 1908. 3 

(2) Lfigislative Changes. 

Act X of 1366 was repealed by S. 2, sup7-a. K 


252. All offences under this Act may be tried by any Magis- 
Cognizanoe of ti’ate of the first class, unless the period of irn- 
offences ^ prisonment to which the offender is liable exceeds 

that which such officer is competent to award under the law for 
the time being in force in the place in which he is employed. 
When the period of imprisonment provided by this Act exceeds the 
period that may be awarded by such officer, the offender shall be 
committed for trial before the Court of Session. 


If any offence which by this Act is declared to be punishable 
by any penalty is committed by any person with- 

Punishment of . ,, , , .. <. ,r t ' ' • • ■, -i 

offences committed m me local limits 01 the ordinary original Civil 

ttnl jurisdiction of the High Courts of Judicature at 

Fort William, Madras and Bombay, such offence 
shall be punishable upon summary conviction by any Presidency 
Magistrate of the place at which such Court is held. 
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(Notes). 

Goff responding English Law. 

C/. S. 276 of the English Gompaoies (Consolidation) Act, 1908. L 

/. — “ Cognizance of offences.’^ 

Scope of section — “ Offence Penalty ” — Power of Criminal Court to try ease 

brought on complaint under S. 75, supra. 

(а) This section concerns the cognizance of “offences” under the Act and both 

S. 4 of the Criminal Procedure Code, and S. 3 of the General Clauses 
Act give practically the same definition of “ Offence ”-~it is, any “ act 
or omission made punishable by any law for the time being in 
force.” Per Williams, J., 8 Ind. Gas. 190 = 35 P.W.R. 1910 (Cr.). M 

(б) The latter portion of S. 252, though it refers to a “penalty” obviously 

only prescribes summary trial of offences by Presidency Magistrates. 

8 Ind. Oas. 190 (192). N 

(c) “In both portions of this section the word “offence” is used ; and I can- 

not agree that because “ imprisonment ” is referred to in the first 
portion, that means that only offences punishable with imprisonment 
are triable by CrirainalsGourts.” {Ibid.) 0 

(d) “ The first portion of that section means, in my opinion, that every des- 

cription of offence under that Act can be tried by a first-class Magistrate, 
except those which must be tried by a Court of Sessions.” (Ibid.) P 

(e) “ It has been argued that the word “ penalty ” is used in certain sections of 

the Companies Act ; and “ offence ” in others ; and that “ offence ” is 
only used in conjunction with “ imprisonment.” (Ibid.) Q 

(/) “ But in my opinion, the definition of “ offence ” in the Criminal Procedure 
Code and General Glauses Act applies to the Companies Act. ’ ’ {Ibid.) R 
(y) “ Nowhere in that Act nor in the Regulations made under it can I find 
any power given to the Registrar to deal executively as to inflicting 
a “ penalty ” with oases under S. 74 ; nor, in fact to levy any fine or 
penalty at all sm {Ibid.) S 

(h) A Criminal Court has power to try a case brought on a complaint under 
S. 74, mpra. {Ibid.) T 

283. Subject to the provisions hereinbefore 
orderlls to c“sts^ ° contained, the Court may, in any proceedings under 

this Act, make such order as to costs as it thinks fit. 

(Notes). 

Gorresponding English Law. 

Cf. S. 45 of the English Companies Act, 1867. . 

28^. The High Court may from time to time make rules, con- 
Power of High sistent With this Act and with the Code of Civil 
Court to make Procedure, concerning the mode of proceedings 
to bei had for winding-up a Company in such 
Court and in the Courts subordinate thereto, and for giving effect 
to the provisions hereinbefore contained aiS to the reduction of the 
capital and the sub-division of the shares of a Company. 
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(Notes), 

Copresponding English Law, 

Cf, S. 238 of tha English Companies (Oonsolidafcion) Aot, 1908. U 

1,-.“ Powet of liigh Court to make rules.” 

I. — Bombay. 

Rules made by High Goutt, Bombay. 

For — under the section, See Bombay Local Bulos and Orders, Vol. I, IfiilO, 
Ed., pp. 270—320. ¥ 

II. — Calcutta. 

Rules made by the High Court, Calcutta. 

For— under this section, See Calcutta Gazette, 1903, Pt. I, p. 997 and Assam 
Gazette, 1903, Pt, n-A, p. 534. W 

HI.— Punjab. 

THE WINDING-UP OF A COMPANY UNDER THE INDIAN COMPANIES 
ACT, 1882. 

Rules made by the Chief Court under the powers conferred by section 254 of 
the Indian Companies Act, 1882, ooncserning the mode of proceeding 
to be had for winding-up a Company. 

Note. — The following rules tvere adopted with slight modijications from those 
made wider section 189 of the old Act by the High Court of Judicature 
at Fort William in Bengal. X 

Rules. 

I. Petitions for winding-up of Company. 

Every petition for the winding-up of any Company by bho Court or subject 
to the supervision of the Conrt, shall bo intituled * In the matter of 
the Indian Companies Act, 1882, and cf “ the” Company to which 
such petition shall relate, describing the Company by its most usual 
stylo or firm. Y 

II. Petition to be advertised. 

Every such petition shall bo advertised seven clear days before the hearing, 
once in the Punjab Gazette, and, when practicable, once at least in 
two local newspapers and also by proclamation affixed to the walls, 
of the Court house. 

The advertisement shall state the day on which the petition was presented, 
the name and address of the petitioner and of his picador or agent 
(if any). Z 

III. Petition how to be served. 

Every such petition shall, unless presented by the Company, be served at the 
registered office (if any) of the Company, and, if there be no registered 
office, then at the principal or last known principal place of business 
of the Company, if any, such can be found, upon any member, officer 
or servant of the Company there, or in case no such member, officer 
or servant can be found there, then by being left at such registered 
office or principal place of business, or by being served on such member 
or members of the Company as the Court may direct. Every petition 
for the winding-up of a Company subject to the supervision of the 
Court, shall also be served upon the liquidator (if any) appointed for 
the purpose of winding-up thb afiairs of the Company. A 



B. 2S4] Adt ¥I of 1882 (the Indian companies act). 


579 


^ Rales— ‘{Gmtinued). 

IV. YerificatioE of petition f OP windiag-up. . 

Every petition for the winding-up of any Company by the Court or subject 
|8 to the supervision of the Gpurti shall be verified in the prescribed 

form. Such verification shall be made by the petitioner or by one of 
the petitioners {if more than one) ; or if , by reason of absence or other 
good cause, any person by whom or on whose behalf such petition is 
presented is unable himself to verify the same, the Court may permit 
some other competent person to verify the petition. In case the 
petition is presented by any Company, the allegation thereof shall be 
verified by some director, Secretary or other principal officer thereof. 
Such verification shall be made and filed within four days after the 
petition is presented, and such verified statement shall be sufficient 
prima /hcie evidence of the statements in the petition. • B 

V. Contributory or creditor to be furnished on application with copy of petition. 

Every contributory or creditor of the Company shall, on application to the 
Court in which the petition is presented, be entitled to be furnished 
with a copy of the petition on payment of the usual and customary 
I fees for copies of documents in such Court, and such copy shall be 

i furnished within twenty-four hours after the same shall have been 

I applied for. C 

VI. Order for winding-up to be advertised. 

Every order for the winding-up of a Company by the Court or subject to 
its supervision, shall, within twelve days after the date thereof,, be 
advertised by the petitioner once in the Punjab Gasstte and otherwise 
as the Court may direct. D 

Application for order to proceed with winding-up. 

Within ten days after the passing of any order for winding-up a company, the 
petitioner may apply for an order to proceed with the winding-up, and, 
in default of such application by the petitioner, any other person 
interested in the winding-up of the Company may apply to be permit- 
ted to have the carriage and prosecution of the order. Upon such 
application, the Judge shall issue a summons for . proceeding with the 
winding-up of the Company, to be served upon all parties who may 
have appeared upon the hearing of the petition. Upon the return of 
such summons a time shall bo fixed for the appointment of an official 
liquidator, for the proof of debts and for bringing in the list of contri- 
butories. Directions may be given as to the advertisements to be 
issued for all or any of such purposes, and generally as to the proceed- 
ings and the parties to attend thereon. The proceedings under the 
order shall be continued by adjournment, and, when necessary, by 
further summons, and any such direction as aforesaid may be given, 
added to or varied at any subsequent time , as may be found necessary .B 

VIII. Official liquidator. 

The Judge may appoint a person to the office of official liquidator without 
previous advertisement or notice to any party, or may fix a time or 
place for the appointment of an official liquidator, and may appoint 
or reject any person nominated at such time and place and appoint 
any person not so nominated. F 
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IX. Time and place of appointment of official liquidator to be adverticed. 

When a time and place are fixed for the appointment of an official liquidator, 
such time and place shall be advertised in such manner as the Jud^'c 

shall direct, so that the first or only advertisement shall ho published 

within fourteen days, and not less than seven days, before the day so 
fixed, ^ 

X. Security of official liquidator. 

Every official, liquidator shall give security by entering into a recognizance 
■with two or more sufficient sureties or by depositing Government 
securities to snch amount as the Judge may approve. H 

XI. ftcoount of official liquidator. 

The official liquidator shall be appointed by order ; and, unless he shall have 
given security, a time shall be fixed by such order within which he is 
to do so and the order shall fix the times or periods at which the 
official liquidator is to bring into Court his accounts of his receipts 
and payments, and shall direct that all monies to be received shall bo 
paid into the Bank of Bengal or into Court, immediately after the 
receipt thereof, to the account of the official liquidator of the Company , 
and an account shall bo opened .accordingly; and if the money is 
payable into the Bank of Bengal, an office copy of the order shall he 
lodged with the said Bank. I 

XII. Security to bo certified. 

When an official liquidator has given security pursuant to the direction in the 
order appointing him, the same shall be certified by the Judge or 
Begistrar. Jf 

XIII. When fresh security to be given. 

The official liquidator shall on each occasion of passing his accounts, and also 
whensoever the Judge may so require, satisfy the Judge that his 
sureties are living and resident in British India, and have not become 
insolvent or been adjudged bankrupt, and in default thereof he may 
be required to enter into fresh security or to deposit Government 
securities within such time and to such amount as shall be 
directed. K 

XIV. Appointment of official liquidator to be advertised 

Every appointment of an official liquidator shall be advertised in such manner 

as the Judge shall direct immediately after he has been appointed 
and has given security. X 

,XV. Provisional official liquidator. 

When it is desired to appoint provisionally an official liquidator an application 

for that purpose may, at any time after the presentation of the peti- 
tion for winding-up the company, be made by petition without adver- 

tisement or notice to any person, unless the Judge shall otherwise 
direct. Such provisional official liquidator may, if the Judge shall 
think fit, be appointed without security. M 
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XVr. Death ov removal of official liquidator. 

In case of the death, removal or resignation of an official liquidator, another 
shall be appointed in his room in the same manner as directed in the 
case of a first appointment, and proceedings for that purpose may bo 
taken by such party interested as may be authorised by the Judge to 
take the same. N 

XVII. Duties of official liquidator. 

The official liquidator shall, with all convenient speedy after he is appointed, 
proceed to make up, continue, complete and rectify the books of 
account of the Company, and shall provide and keep such books of 
account as shall be necessary or as the Judge may direct, for the 
purposes aforesaid, and for showing the debts and credits of the Com- 
pany, including a ledger which shall contain the separate accounts of 
'the contributories and in which every contributory shall be debited 
from time to time with the accounts payable by him in respect of any 
call to be made, as provided by the said Act and these rules. 0 

XVIII. Salary of official liquidator. 

The official liquidator shall be allowed in his accounts, or otherwise paid, such 
amount by way of salary or remuneration as the Judge may from 
time to time direct, and the sum so fixed is to cover the expenses of 
the employment of assistants or clerks by the official liquidator, 
unless the Judge shall otherwise order. Such salary or remuneration 
may bo fixed either at the time of appointment or at any time here- 
after, as the Judge may think fit. Every allowance of such salary 
or remuneration, unless made at the time of the appointment or upon 
passing an account, shall be made upon application for that purpose 
by the official liquidator, on notice to such persons (if any) and sup- 
ported by such evidence as the Judge shall require. Provided, 
nevertheless, that the Judge may, from time to time, allow any sum 
he may think fit to the official liquidator on account of the salary or 
remuneration to be thereafter fixed. P 

XIX. Filing of accounts. 

The accounts of the official liquidator shall be filed in Court at the times 
directed by the order appointing him, and at such other times as may 
from time to time be required by the Judge ; and such accounts shall, 
upon notice to such parties (if any) as the Judge shall direct, be 
verified and passed in the same manner as Beceiver’s accounts. Q 

XX. Advertisement for debts or claims. 

For the purposes of ascertaining the debts and claims due from the Company, 
and of requiring the creditors to come in and prove their debts or 
claims, an advertisement shall be issued at such time as the Judge 
shall direefe. Such advertisement shall fix a time for the creditors to 
send their names and addresses, and the particulars of their debts or 
claims, and the names and addresses of their pleaders (if any) to the 
official liquidator, and appoint a day for adjudicating thereon, R 



582 


Act ¥I of 1882 (the Indian companies act). CS> 2Sf 

tfuIeS'— (Continued). 

XXI. Debts not disputed need not be ppoyed— Disputed debts to be proved. 

Creditors whose claims are not disputed need not attend upon the adjudication, 
nor prove their debts or claims. 

Any creditor, or creditors receiving notice from the official liquidator that his 

or their debts or claims are disputed, must come in and prove the same 
within a time to be specified in the notice. S 

XXII. Debts and claims to be investigated by official liquidator. 

The official liquidator shall investigate tha:debts and claims sent in to him, and 
ascertain, so far as he is able, which of such debts or claims are justly 
due from the Company and he shall make out and file in Court a list 
of all the debts and claims sent in to him, distinguishing which of the 
debts and claims or parts of debts and claims, are, in his opinion, justly 

due and proper to be allowed without further evidence, and which of 

them, in his opinion, ought to be proved by the creditors; and he 
shall make and file, prior to the time appointed for adjudication, an 
affidavit, or written statement, verified by oath or affirmation, setting 
forth which of the debts and claims in his opinion are justly due and 
proper to be allowed without further evidence ; and stating his belief 
that such debts and claims are justly due and proper to be allowed, 
and the reasons for such belief. T 

XXIII. Adjudication of debts and claims. 

At the time appointed for adjudicating upon the debts and claims, or at any 
adjournment thereof, the Judge may either allow the debts and claims 
upon the affidavit or verified statement of the official liquidator, or 
may require the same, or any of them, to be proved by the olaimants, 
and adjourn the adjudication thereon to a time to be then fixed, and 
the official liquidator shall give notice of such allowance to the 
creditors whose debts or claims have been allowed. U 

XXIY. Notice to be given to creditors whose claims have been disallowed. 

The official liquidator shall give notice to the creditors, whose debts or claims 
have not been allowed upon his affidavit or statement, that they are 
required to come in and prove the same by a day to be named in the 
notice, being not less than four days after such notice, and to attend 
at a time to be therein named, being the time appointed by the adver- 
tisement, or by adjournment (as the case may be), for adjudicating 
upon such debts and claims. Y 

XXY. Contingent debts and claims, how estimated. 

The value of all contingent debts and claims admissible to proof shall, as far as 
possible, be estimated according to the value thereof at the date of the 
order to wind up the Company. W 

XXVI. Interest on claims allowed. 

The interest on such debts and claims as shall be allowed shall be computed, 
as to such of them as carry interest, after the rate they respectively 
carry. X 

XXVII. Costs of proving debts or claims. 

Such creditors as come in and prove their debts or claims pursuant to notice 
from thesoffioiai liquidator, shall be allowed their costs of proof, in 
the manner as in the case of debts proved in a suit. Y 
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XXVIII. Result of adjudication to be certified by the Judge. 

The result of the adjudication upon debts and claims shall be stated in a 
certificate to be signed by the Judge, and certificates as to any of 
such debts and claims may he made from time to time. All such 
■ certificates shall state whether the debts or claims are allowed or 

disallowed, and whether allowed as against any particular assets, or 
in any other qualified or special manner. Z 

XXIX. List of contributories. 

The official liquidator shall, with all convenient speed jjfter his appointment, 
or at such time as the J udge shall direct, make out and file in Court 
a list of the contributories of the Company and such list shall be 
verified by the oath or solemn affirmation of the official liquidator ; 
and shall, so far as is practicable, state the respective addresses and 
the number of shares or extent of interest to be attributed to each 
such contributory, and distinguish the several classes of contri- 
butories. And such list may, from time to time, by leave of the 
Judge, be varied or added to by the official liquidator. A 

XXX. Notice to contributories. 

Upon the list of contributories being filed in Court, the official liquidator 
shall obtain an appointment for the Judge to settle the same, and 
shall give notice in writing of such appointment to every person 
included in such list, stating in what character, and for what number 
of shares or interest, such person is included in the list, and in case 
any variation or addition to such list shall at any time be made by 
the official liquidator, a similar notice in writing shall be given to 
every person affected by such variation or addition. All such notices 
shall be served four clear days before the day appointed to settle such 
list or such variation or addition. B 

XXXI. List of contributories to be certified by the Judge. 

The result of the settlement of the list of contributories shall be stated in a 
certificate signed by the Judge ; and certificates may be made from 
time to time for the purpose of stating the result of such settlement 
down to any particular time, or as to any particular person, or 
stating any variation of the list. C 

XXXII. Sale of moveable or immoveable property belonging to the Company. 

Any moveable or immoveable property belonging to the Company may be sold, 
with the approbation of the Judge, in such manner as the Judge 
shall direct, and the Judge may, on any sale by public auction, fix 
a reserve bidding, and unless on account of the small amount of the 
purchase-monies, or other cause, it shall (having regard to the amount 
of security given by the offi.ciariiquidator), be thought proper that the 
purchase-monies shall be paid to him, all conditions and contract of 
sale shall provide that the pnrehase-monies shall be paid by the 
respective purchasers into the Bank of Bengal or into Court to the 
account of the official liquidator of the Company. D 

XXXIII. Application to make call on contributories. 

Every application to the Court to make any call on the contributories, or any 
of them for any purpose authorised by the said Act, shall be made by 
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petition stating the proposed amount of such call, and such petition 
shall be served four clear days at the least before the day appointed 
for making the call on every contributory affected by such call, or if 
the Judge shall so direct, in lieu of service of notice, on the individual 
contributories or any of them. Notice of such intended call maybe 
given by advertisement or such other public notification as the 
Judge in his discretion may think sufficient. E' 

XXXIV. Copy of ordei? for a cal! to be served on each contributory. 

When any o|;der for a call has been made, a copy of such order shall be forth- 
with served upon each of the contributories included in such call, 
together with a notice from the official liquidator specifying the 
amount due from such contributory in respect of such call ; but such 
order need not be advertised unless for any special reason the Judge 
shall so direct. E 

XXXV. Adjournment of proceedings. 

At the time of making an order for a call, the further proceedings relating 
thereto shall be adjourned to a time subsequent to the day appointed 
for the payment thereof, and afterwards from time to time so long as 
may bo necessary ; and at the time appointed by any such adjourn- 
ment, or upon a summons to enforce paymout of the call duly served, 
and upon proof of the service of the order and notice of the amount 
due aud non-payment, au order may bo made for all or any of the 
contributories who have made default to pay the sum which by such 
former order and notice they wore respectively requited to pay, or any 
less sum which may appear to be due from them respectively. G 

XXXVI. Delay in the payment of monies by the official liquidator. 

If any official liquidator shall not pay all the monies received by him into the 
Bank of Bengal or the Court to the account of the official liquidator 
of the company within seven days next after the receipt thereof, 
unless the Judge sh.all have otherwise directed, such official liquidator 
shall be charged in his account with five rupees in every thousand 
rupees, and a proportionate sum for any larger amount retained in his 
hands beyond such period, for every seven days during which the same 
shall have been so retained, and the Judge may for any such retention 
disallow the salary or remuneration of such official liquidator, H 

XXXVII. Bills, hundis, &c., to be deposited in the bank of Bengal or in Court. 

All hills, hundis, notes, and other securities payable to the Company or to the 
official liquidator thereof shall, as soon as they shall come to the 
hands of such official liquidator, be deposited by him in the Bank of 
Bengal or in Court, for the purpose of being presented for acceptance 
and payment, or for payment only, as the case may be, or shall bo 
dealt with as the Court shall otherwise, order. I 

XXXVIII. Payments of calls, &c., how to he made. 

All orders for payment of calls, balances, or other monies due from any contri.. 
butory or other person shall direct the same to be paid into the Bank 
of Bengal or into Court to the account of the official liquidator of the 
Company, unless on account of the smallness of the amount or other 
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cause, it shall (having regard to the amount of bha security givea by 
the oiSoial liquidator) bo thought proper to direct payment thereof to 
# . the official liquidator : Provided that where any such order has been 

made directing payment of a specific sum into the Bank of Bengal or 
into Court, in case it shall be proper for the purpose of enabling the 
official liquidator to issue execution or take other proceedings to 
enforce the payment thereof, or for any other reason, an order may, 
either before service of such former order or after the time thereby 
fixed by payment, be made without notice for payment of the same 
sum to the official liquidator. « J 

XXXIX. Payments how to be credited. 

Ail monies, bills, hundis, notes and other securities paid and delivered into 
the Bank of Bengal or into Court, shall be placed to the credit of the 
account of the official liquidator of the Company, and orders for any 
such payment and delivery shall direct the same accordingly. K 

XL. On what authority monies, &c., to be delivered by Bank. 

All bills, hundis, notes and other securities delivered into the Bank of Bengal 
or into Court, shall be delivered out upon a request signed by the 
official liquidator and countersigned by the Judge, or the Registrar, 
under the orders of the Court, and monies placed to the account of 
the official liquidator shall be paid out upon cheques or orders, signed 
by the official liquidator and countersigned by the Judge, or the 
Registrar or under the orders of the Court. L 

XLI. Investment of monies. 

All or any part of the money for the time being standing to the credit of the 
account of the official liquidator at the Bank of Bengal, or in Court, 
and not immediately required for the purpose of the v?inding-up may 
be invested in the purchase of Government promissory notes, bearing 
interest, in the name of the official liquidator, All such invest- 
ments shall be made upon a request signed by the official liquidator 
and countersigned by the Judge, which request shall be sufficient 
authority for debiting the account with the purchase-money. Such 
Government promissory notes shall not afterwards be sold or trans- 
ferred or otherwise dealt with except upon a direction for that 
purpose signed by the official liquidator and countersigned by or 
under an order to he made by the Judge. M 

XLII. Interest upon investments. 

All interest accruing due upon any such Government promissory notes shall 
from time to time be received by the Bank of Bengal, or the Court, 
and placed to the credit of the account of such official liquidator. N 

XLIII. Notice to be given of meeting of creditors or contributories. 

When the Judge shall direct a meeting of the creditors or contributories of the 
Company to be summoned under Ss. 140 or 193 of the said Act, 
the official liquidator shall give notice in writing, seven clear days 
before the day appointed for such meeting, to every creditor or 
contributory, of the time and place appointed for such meeting, and 
of the matter upon which the Judge desires to ascertain the wishes of 
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the creditors or contributories ; or, if the Judge shall so direct, such 
notice may be given by advertisejnont, in which case the object of the 
meeting need not be stated. 0 

XLIV. ¥otes may be given personally OP by puoxy. 

The votes of the creditors or contributories of the Company at any mooting 
summoned by the direction of the Judge may be given either person- 
ally or by proxy. P 

XLY. Appointment of chairman at meetings. 

The direotiori'of the Judge for any meeting of creditors or oontributorios under 
S. 140 or 193 of the said Act and the appointment of a person to act 
as chairman of any such meeting, shall be testified by a momorandum 
signed by the Judge, or by the Registrar under the direction of the 
Judge. Q 

XLVI. Drawing, accepting, &c„ of bills. 

The sanction of the Judge to the drawing, accepting, making or endorsing of 
any bill of exchange, hundi or promissory note, by any official liqui- 
dator shall be testified by a momorandum on such bill of exchange, 
hundi or promissory note signed by the Judge, or by the Registrar 
under the direction of the Judge. R 

XlNll. Compromise. 

Every application for the .sanction of the Judge to a compromise with any 
contributory or other person indebted to the Company, shall be 
supported by the affidavit or affirmation of the official liquidator, 
that he has investigated the affairs of such contributory or parson, 
and stating his belief that the proposed compromise will be beneficial 
to the company, and his reason for such belief and the sanction of 
the Judge thereto shall be testified by a memorandum signed by the 
Judge, ou the arrangement of compromise, unless any party shall 
desire to appe.al from the decision of the Judge, in which case an 
order shall be drawn up for the purpose. S 

XLVIII. Sanction of Judge to proceedings, how obtained. 

The direction or sanction of the Judge for any other pcoceeding or act to bo 
takeu or done by the official liquidator shall be obtained upon 
petition. q? 

XLIX. Applications to be by petition. 

Every application under Ss. 181, ISii or 216 of the said Act shall be made by 
petition. U 

L. Advertisements how to be published. 

When an advertisement is required for any purpose, the advertisement, 
except when otherwise directed by these rules, shall be published as 
the Judge shall direct, or it may take the form of a public notifica- 
tion or proclamation. -y 

LI. Goat of proving documents. 

Any party to any proceeding relating to the winding-up of a Company may, 
by notice in writing, call on any other party thereto competent to 
admit the same, to admit any document, saving all Just exceptions, 



587 


S. 255] Act ¥1 of 1882 {the Indian companies act). 

l^ules— {Continued). 

and in case of refusal or neglecfc so to admit-, the costs of proving such 
document shall be paid by the party so refusing or neglecting, unless 
the Judge shall be of opinion that the ref asa,l to admit was reasonable. 
No cost of proving any document shall be allowed unless such notice 
shall have been given, except in oases where the omission to give such 
notice has been, in the opinion of the Judge, a saving of expense. W 

LII. Affida¥its intended to be used to be filed in Court. 

When an order shall have been made for the winding-up of any Company any 
person intending to use any affidavit in any proceeding under any 
such order shall file the same in Court and give notice thereof to the 
official liquidator. X 

JjIII. Register of proceedings. 

A register shall be kept by the Court of all proceedings before the Court in 
each matter with proper dates, so that all the proceedings may appear 
consecutively and in chronological order, with a short statement of 
the question or points decided or ruled at every hearing. Y 

Liy. Inspection of accounts by contributories and creditors. 

Every contributory of the Company, and every creditor i hereof whose debt or 
claim has been allowed, shall be entitled, at all reasonable times, to 
inspect all books of accounts, papers or documents relating to the 
winding-up of the Company, in the custody of the official liquidator, 
free of charge, and at his own expenfse to take copies or extracts from 
the same, or to be furnished with such copies or extracts at a rate 
not exceeding four annas per folio of ninety words. Z 

IN. Rules applicable to provisional liquidators. 

All the above rules relating to official liquidators shall, so far as the same are 
applicable, and subject to the directions of the Judge in each case, 
apply to provisional liquidators. A 

LVI. Cost of attendance of contributories or creditors at proceedings. 

Every person for the time being on the list of contributories of the Company 
as filed in Court by the official liquidator, and every person whose 
debt or claim against the Company shall have been allowed by the 
Judge, shall be at liberty, at bis own expense, to attend the proceed- 
ings before the Judge, and shall be entitled, upon payment of the 
costs occasioned thereby, to have notice of all such proceedings as he 
shall by written request desire to have notice of ; but if the Judge 
shall be of opinion that the attendance of any such person upon any 
proceeding has occasioned any additional costs which ought not to 
have been borne by the funds of the Company, he may direct such 
costs, or a gross sum in lieu thereof, to be paid by such person ; and 
such person shall not be entitled to attend any further proceedings 
until he has paid the same. B 

LVIT. Appointment of one op more contributopies or creditors as representatives 
of other contributories or creditors. 

The Judge may, from time to time, appoint any one or more of the contribu- 
tories, or creditors as he thinks fib, to represent before him, at the 
expense of the Company, all . pr any class of the contributories or 
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creditors upon any question as to a compromise with any of the 
contributories or creditors, or in and about any othor proceedings 
before him relating to the winding-up of the Company, and may 
remove the person or persons so appointed. In case more than one 
person shall be so appointed, they shall employ the same attorney, 
pleader, or agent to represent them, 0 

LVIIL Only contributories or creditors whose names are entered are entitled to 
attend proceedings. 

No contributory or creditor shall be entitled to attend any proceedings before 
the Judge, unless and until he has entered in a book to be kept there 
for that purpose his name and address and the name and address of 
his attorney, pleader or agent (if any), and upon any change of his 
address or of his attorney, pleader or agent, his new address, and the 
name and address of his new attorney, pleader or agent. D 

LIX. Service upon contributories and creditors, how effected, 

Service upon contributories and creditors shall be efleoted (except when personal 
service is required) by sanding the notice, or copy of the petition, 
summons, order, or other proceeding, through the post in a registered 
letter addressed to the party or his attorney, pleader or agent at the 
address entered, or last entered, pursuant to the preceding rule, or if 
no such entry has been made, then if a contributory, to his last known 
address or place of abode, and if a creditor, to the address given by 
him pursuant to rule XX, and such notice, or copy, summons, order, 
or other proceeding shall be considered as served at tbe time the same 
would be delivered in the due course of post. E 

LX. Official liquidator to present balance sheet upon termination of proceedings. 

Upon the termination of the proceedings for the winding-up of any Company, 
a balance sheet shall he brought in, by the official liquidator, of his 
receipts and payments, duly verified by hia oath or affirmation. The 
official liquidator shall pass his final account, and the balance (if any) 
due thereof shall be certified by the Judge, and upon payment of such 
balance, in such manner as the Court shall direct, the recognizance 
entered into by the official liquidator and hia sureties may be vacated. P 

LXI. Judge when to certify that Company has been completely wound up. 

When the official liquidator has passed his final account, and the balance (if 
any) certified to be due thereof has been paid in such manner as the 
Court shall direct, a certificate shall be made by the Judge that the 
aSairs of the Company have been completely wound up, and in case 
the Company has not been already dissolved, the official liquidator 
shall, immediately after the issue of such certificate, apply to the 
Judge for an order that the Company be dissolved from the date of 
such order. G 

LXII, When winding-up complete, books &c., to be deposited in Court. 

When the proceedings for winding-up any Company have been oomplotod, all 
books, papers and documents belonging or appertaining to the Com- 
pany and the book containing the official liquidator’s account, shall 
be deposited in Court. H 
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Rules ~ {Concluded). 

LXITI. Forms. 

The form ‘ prescribed for use under these rules shall be used with such vari- 
ation as the circumstances of each case may require, I 

LXIV. Taxation of costs. • 

Where an order is made in the Chief Court for payment of any costs, the order 
shall direct the taxation thereof by the Registrar, except in cases 
where a gross sum in lieu of taxed costs is fixed by the order. J 
LXV. Procedure. 

The general practice of the Court shall, in cases not provided for by the Indian 
Companies Act, or these rules, and so far as the same are applicable 
and not inconsistent with the said Act or these rules, apply to all 
proceedings for winding-up a Company in any Court. K 

LXVI. Rules to take effect from what date. 

These rules shall take effect and come into operation on and after the 1st of 
June, 1870. L 

253. In sections 1 and 18 of Act No. XXI of 1860 {for the 
registration of Literary, Scientific and Charitable 
“ Registrar of Joint- Societies), the words “Registrar of Joint-Stock 

fn Act xxTKSo” CJoDipanies ” shall be construed to mean Registrar 
of Joint-Stock Companies under this Act or any 
Act for the time being in force. 


Act not to apply to 
Bank of Bengal, 
Madras or Bombay. 


256. Save as provided in sections 152 and 
163, nothing in this Act shall be deemed to apply to 
the Bank of Bengal, the Bank of Madras and the 
Bank of Bombay. 

FIRST SCHEDULE. 

TABLE A. 

Regulations for Management op a Company 

LIMITED BY SHARES. 

Shares. 

(1) If several persons are registered as joint holders of any 
share, any one of such persons may give effectual receipts for any 
dividend payable in respect of such share. 

(2) Every member shall, on payment of eight annas or such 
less sum as the Company in general meeting may prescribe, be 
entitled to a certificate under the common seal of the Company, 
specifying the share or shares held by him, and the amount paid 
up thereon. 

* See Boob of Forms. 
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(Notes). 

(1) Corresponding English Eaw. 

Every person whose name is entered as a member in the Eogistcr of Members 
shall, without payment, be entitled to a cortiricato under the common 
seal of the company, specifying the share or shares hold by him and 
the amount paid up thereon, provided that in respect of a share or 
shares held jointly by several persons the company shall not bo bound 
to issue more than one certificate, and delivery of a certificate for a 
share to one of several Joint holders shall be sufficient delivery to all. 
[Art. 6, Table A, Sch, T, English Companies (Consolidation Act), 
19(T8.] M 

(2) Geftificate to be issued within reasonable time. 

A share-holder is entitled to have Ms certificate issued to him “within a reason- 
able time,” [Brirdett v. Standard Exploration Co. (1900), 16 Times 
L.R. 112.1 K 

(3) If such certificate is worn out or lost, it may be renewed 
on payment of eight annas or such less sum as the Company in 
general meeting may prescribe. 

(Notes). 

(1) Corresponding English Law. 

If a share certificate is defaced, lost, or destroyed it may be renewed on pay- 
ment of such fee, if any, not exceeding one shilling, and on such 
terms, if any, as to evidence and indemnity as the directors think fit. 
[Art. 7, Table A, Sch. I, English Companies (Consolidation) Act, , 
1908.] 0 

(2) Power conferred to bo exercised with caution. 

Under S. 64, supra the certificate is prima facie evidence of the title of the 
member to the shares therein specified and is frequently deposited as 
security for a loan. The power in this clause should therefore bo 
exorcised with great caution. [Gore-Browne & Jordan on Joint-Stock 
Companies, 30th Edition, p. 513.] P 

Galls on shares. 

(4) The directors may from time to time make such calls i 
upon the members 2 in respect of all moneys unpaid on their 
shares as they think fit, provided that twenty-one days’ notice 3 at 
least is given of each call ; and each member shall be liable to pay 
the amount of calls so made to the persons and at the times and 
places appointed by the directors. 

(Notes). ' ■ 

Corresponding English Law. 

“ The directors may from time to time make calls upon the members in respect 
of any moneys unpaid on their shares, provided that no call shall 
exceed one-fourth of the nominal amount of the share, or be payable 
at less than one month from the last call ; and each member shall 
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{subject to receiving at least fourteen days’ notice specifying the time 
or times of payment) pay to the company at the time or times so 
specified the amount called on his shares,” [See Art. 12, Table A., 
Sch. I, The English Companies (Consolidation) Act, 1908.] Q 

l.—“ The Directors. . ..calls.” 

(1) Power to make calls fiduciary. 

(а) A director is a trustee for the general body of share-holders of his power of 

making calls, and must not use it for his own benefit, without regard 
to their interests. Gilbei-t’s case, 5 Oh. 559. R 

(б) Nor could he use it so as to throw (without proper disclosure) a burden on 

the other share-holders which he and his cSlleagues do not share, 
Alexander V. Automatic Telephone Co. (1900), 2 Ch. 5Q. S 

(c) But he is in no sense a trustee for the creditors notwithstanding what was said 
in Gaslight Improvement Go. v. Terrell, 10 Eq. 168 (175) ; by Romilly, 
M.R. 

{d) And if on the eve of liquidation he, being under a double liability, pay up 
his shares in such manner as, in fact to diminish the creditors’ fund, 
they cannot complain. See Poo/e’s case, 9 Ch. Div. 322. T 

(e) He is, moreover, only a trustee for the .share-holders, in a qualified sense. 
Forest of Dean Goal Co., 10 Oh. D. 450. U 

(2) Authority to make calls. 

The liquidator in a voluntary winding-up may enforce payment of a call pre- 
viously made by the directors. Stone v. City and Gozmty Bank, 
3 O.P. Div. 282, 299, 309. ' Y 

(3) Second call for same sum. 

A call once made but which has not resulted in payment does not exhaust 
the power to call, e.g., if a share has been forfeited for non-payment 
of a call, another call for the same sum may be made upon the subse- 
quent purchaser of the forfeited share. Neto Balkis v. Randt Gold, 
(1903), 1 K.B. 461 ; (1904) A.O. 165. W 

(4) Call by directors — Quorum. 

(а) In Thames Haven Dock Co, v. Bose, 4 Man. & Gr. 552, the statute govern- 

ing the company provided that its concerns should ‘ ‘ be carried on 
under the management of twelve directors to be chosen, &o.,” and 
named nine persons as the first directors ; it further provided that the 
directors for the time being should meet, and that they should not 
be competent to determine on any basiness unless at least five direc- 
tors should be present. As matter of construction the Court came 
to the conclusion that the provision as to twelve directors was 
directory only, and held that when the number of directors had 
dropped to seven, a call made by five of the seven was good. See as 
to this case, Neio Sombrero Co. v, Erlanger, 5 Ch. D. 73 (100.) X 

(б) A call made at a meeting at which the necessary quorum of directors was 

not present, and confirmed when a quorum was present, was good. 
Phosphate of Lhne pQ., Amtin's case, 2iJj,T. 9B2. ¥ 

(5) Interference of Court. 

(a) The Court will not in general take upon itself to investigate the propriety 
or necessity of a call. This is such an interference in the internal 
management of a going concern as the Court will decline to undertake. 
Bailey V. Birkenhead Baihoay Co., 12 ISow. i'd'd, Z 



592 


let ¥1 of 1882 (the. xneian companies act), [ist Sol. 

U—^* The Directors.. .• calls ’’—(Continued). 

(b) But if it be shown chat the call is illegal, as made for a purpose not within 
the objects of the company, it is conceived that the Court would 
interfere at the instance of a minority of share-holders, or even of a 
single share-holder, if it be shown that the majority are in favour of 
the call, on the principle of those oases which have determined that 
one of several share-holders or partners is entitled to protection against 
the illegal acts of a majority, Natmehv. Irving. 2 Coop, C.O. 8S8,A 

(c) In Pre&tori v. Grand ColUar Dock Co., 11 Sim. 327, a demurrer to a bill 
filed by a share-holder to compel certain other share-holders to pay 
calls* which the directors refused to enforce against them on the 
ground that they held the shares only in trust for the company, was 
overruled. 

(6) Irregularities— Effect. 

(o) If a call be made by the proper authority for a proper purpose, it is not 
every trifling irregularity that will vitiate the call. Buckley on 
Companies, 9th Ed., 571. B 

(5) Thus where the deed of settlement required that the call should bo ad- 
vertised, qticsre, whether the omission of this formality was open a.s 
a ground of objection to the call by a share-holder who was present at 
the meeting at which the call was made, the share-holders having in 
effect and substance had notice by circular. British Sugar liefining 
Co.s 3 K. & J. 408. ' C 

(7) Prospective call. 

A call is not invalid because made prospectively, as e.g.. by a resolution passed 
on the 13th of March that a call bo made on the 30th of March, 
payable on the Ist of May. Sheffield Eaihmy Co. v. lyoodcoefe, 7 M. 
&W. 574. D 

(8) Intention not to make calls. 

(a) The prospectus of a Company will sometimes state that it is not intended 

to make calls beyond a certain amount, but such a statement cannot 
deprive the Company of its power to make calls, or relievo the sharo- 
holdet of his obligation to pay them. A statement that " no further 
calls are contemplated,” affords no defence by way of equitable plea 
to an action for calls. Accidental Insurance Corporation \. Davis, 16 
L.T. 182. E 

(b) An agreement that a person shall not, as a share-holder, be liable to pay 

calls, but shall only be a share-holder for the purpose of participat- 
ing in profits, is ultra vv-es and void. Btinn’s case, 2 D.P. & J, 
275, 296, 299, P 

(9) Igreement that calls shall not he payable in cash. 

(a) It has come under consideration whether an agreement that calls shall not 
be payable in cash, but only by set-off against goods supplied, can bo 
supported. It is conceived that for the reasons .assigned in Pellatt’s 
case, 2 Ch. 527, 5S3, 535, such an agreement is W7-es, so far at 
least as it may be sought to extend it to relieve the share-holder from 
payment in cash of a call in respect of which ho cannot, at the time 
the call is payable, shew payment by set-off of a sum at that time 
due to him from the Company for goods supplied before that date. 
See, however, BiacA cf Co.’s case, 8 Oh. 254 (265). Cf 
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The Dir eciots,, .. calls ** — {Continued). 

(b) For the liability of a share-holder to pay calls is a liability defined by the Act, 

which makes this liability a specialty debt, and gives the Company 
the usual remedies of a specialty creditor. To hold that the directors 
have power to relieve a share-holder from payment of calls in the 
manner referred to would be to allow them to deprive the Company 
of these advantages, and to place it in a position in which its only 
remedy against the share-holder would be by action for breach of 
. contract. Buckley on Companies, 9th Bd., p. 572. H 

(c) It is at any rate perfectly clear that as respects call| made in the winding- 

up, such an agreement is inoperative to relieve the share-holder from 
the obligation of payment. A Company cannot contract with one of 
its share-holders that that law as laid down in Grissell’s case, 1 Ch . 628 , 
where that law is applicable, shall not apply to him, Blacli £’ Co.'s 
ease, 8 Ch. 254. I 

(10) Payment of call whether made. 

(а) Where a director of a Company afleeted to have paid a portion of a c.all by 

a debenture of the Company not yet payable, which the directors 
redeemed at a discount, it was held that this could not be treated as 
a payment of the call, for it was a set-off of money not actually due. 
Habershone's case, 5 Eq. 286. J 

(б) Where the directors, having power to receive payment of calls in advance, 

paid into the bank the amount remaining uncalled on their shares, 
and on the same day appropriated the money in payment of their 
fees, it was held that there had been no bona fide payment of calls 
in advance, and that the directors remained liable on their shares. 
Syke's case, 13 Eq. 255. K 

(c) In Banco’ s case, 6 Ch. 104, where a bonus had been improperly declared 

and credited to a director against arrears of calls due from him, it 
was said at p. 115 that the transaction might perhaps have been 
properly declared wholly void and the contributory as in the case last 
cited, left liable to the unpaid calls. But owing to the form of the 
application, the same result was arrived at by directing re-payment 
under S. 215, The English Companies (Consolidation Act, 1908, 
Act VI of 1882). L 

(d) But, even where a company is in difficulties, there may be payments pro- 

perly made to a director which, even having regard to his fiduciary 
position, he is not disabled from receiving, and if any such are applied 
in payment by way of set-off of moneys payable on shares, this will be 
an effectual payment. Buckley on Companies, 9th Ed., p. 573. M 

(e) Thus where a company (whose articles allowed directors to participate in 

the profits of contracts with the company), wishing to rid themselves 
of an onerous contract with the director, agreed with him to cancel 
the contract and pay him compensation and in compliance with a 
condition in the agreement he applied the compensation in paying up 
his shares in full, this was held a good payment, although the 
company was wound up on a petition presented less than two months 
afterwards, .ddawson’s case, 18 Eq. 670. N 
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l,—** The Directors calls ”—(Conchtded). 

(11) Allotraenfc moneys. 

The payment) required on an allotment of shares is not a call. Gvonkcy v. Bank 
of Wales, 4: Qm. Ui. 0 

2.—^* Members.*’ 

Who is liable to pay calls. 

(a) This article, by proving that calls are to bo made upon the mombors, 
obviates any such question as has arisen under other Acta as to 
whether mere subscribers or scrip-holders are liable to calls. Buckley 
on Companies, 9th Ed., p. 573. P 

{b) Where a company brought an action to enforce a call against a transferee 
of shares, upon bill filed charging that the transfer was fraudulent 
and void, and that the transferee was not a member, an injunction 
was granted to stay the action. Bloicamv. Metropolitan Cab. Co., 
4 N.B. 51. Q 

(c) If a transfer of shares has been made and registered after a call has 

been made, but before it has become payable, it is conceived, although 
it is by no means clear, that the transferor and not the tran.sferoo is 
the person liable in an action for the call. See the dicta of Lindley, 
LJ., National Bank of Wales, Taylors ease (1897), 1 Gh. 306. K 

(d) A call is owing from the day on which it is made, although it be “ pay- 

able” on a subsequent day. China Steamship', Co., Daioos Case, 
58 L. J. (Oh.) 512, decided on a question of liability to a call by a 
member whose shares were forfeited before the call was payable. 

(e) In a company whose articles provided th.at no transfer should be made 

until all arrears of calls had been paid, it was held that a transferee 
by way of mortgage, who had been recognized by the company as a 
share-holder, could not be compelled to pay calls which were duo at 
the time of the transfer, and that the shares could not in his hands 
bo forfeited for their non-payment. Watson v. Bales, 23 Boav. 294. S 


5.—“ Notice,” 


Notice. 

(а) If, in an .action for a call, it be shown that the person sued has had 

notice of that call, the fact that other share-holders have not received 
notice, or that the form of notico sent out would not as to some of 
the share-holders have been a valid notice affords no defence. Newry 
and BnnisUllen Railway Co. v. Edmunds, 2 Ex. 118 ; Shackford 
Foi'd £ Co. Y. Dangerfield,'L,B,.‘ii 0. iOl. T 

(б) Where the articles required that, upon non-payment of a call, the notice 

of call should be repeated within a certain time, a mere notice that 
the company would come under liabilities, and would be in want of 
money at that time, was not sufficient. Glmba Tea Co. v. Barry, 16 
L.T. 449. ’ 0 

(5) A call shall be deemed to have been made at the time when 
the resolution of the directors authorising such call i was passed. 
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(Notes). 

CoPMsponding English Law— Changes, 

Table A, of ihe English Act of 1862 contained in A.c5. (5) a provision that “ a 
call shall be deemed to have been made at the time when the 
resolution of the directors authorising such call was passed.” This is 
not re-produced in the new Act of 1908. Its purpose was to quiet the 
doubt which was at one time felt, whether a call is to be taken as 
made at the date of the resolution, or at the date of the notice of call. 
The point may sometimes be of importance when a certain interval is 
to elapse between two calls, or possibly wherd* questions of liability 
arise as between transferor and transferee or in questions respecting 
forfeited shares. Dawes' case, 38 L.J, Oh. 512. Y 

1 . — ‘‘A call — such call.” 

(1) Prospective call. 

If a call be made by a prospective resolution, e.g., if a resolution be passed on 
the 13th of March that a call be made on the 30bh of March payable 
on the 1st of May, gucere, whether the resolution must be treated as 
of the 30th of March, Sheffield Eaihvay Co. v. Woodcock, 7 M, & 
W. 574. . ’ W 

(2) Absence of definite provision as to date of call— Practice, 

In the absence of a definite provision as to the date at which a call is to be 
considered as made, the practice of the company will be regarded in 
ascertaining the date. Addams v. Ferick, 26 Beav. 884 (393). X 

(3) Resolution for a call— Requisites, , 

A resolution for a call must state not only the amount of the call, but also the 
time at which it is to be paid. If the date for payment be left in 
blank there is no valid call. Cawley c0 Go., 42 Oh. Div. 209. Y 

(6) If the call payable in respect of any share is not paid be- 
fore or on the day appointed for payment thereof, the holder for 
the time being of such share shall be liable to pay interest i for the 
same at the rate of 5 per"^ cent, per annum from the day appointed 
for the payment thereof to the time of the actual payment. 

(Notes). 

Corresponding English Law. 

If a sum called in respect of a share is not paid before or on the day appointed 
for payment thereof, the person from whom the sum is due .shall pay 
interest upon the sum at the rate of 5 pounds per cent, per annum 
from the day appointed for the payment thereof to the time of the 
actual payment, but the directors shall be at liberty to waive payment 
of that interest wholly or in part. [Art. 14, Table A, Soh. I, The 
English Companies (Consolidation) Act, 1908.] Z 

/. — ” If the Call.. ..interest.” 

(1) Interest on calls to apply to what calls. 

Queere, provisions in the articles as to interest on calls’ apply only to directors’ 
calls and not to calls made by the liquidators. lyeZs/i EZunneZ Co., 20 
Eq. 360. A 
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If the C&H.^ ..interest ’’—{Concluded). 

(2) Provision for payment of interest. Forfeiture clause— Effect. 

Whore the articles, after providing for payment of interest, contained a forfeit- 
ure clause, providing that forfeiture should extinguish all rights 
incident to the share, hut that the share-holder should remain liable 
to pay calls owing at the time of forfeiture, it was held that interest 
could not be recovered under the articles upon the arrears of calls duo 
on shares forfeited for non-payment. Sfoc7ce?i’.s ease, .5 Eq. 6. B 

(3) Forfeiture consequent on notice claiming interest from date of call 

A forfeiture paade consequent upon a notice which claims interest from the 
date of the call instead of from the day fixed for its payment, is 
invalid. Johnson v. Lyttle’s Iron Agency, 5 Gh. Div. 687. C 

(4) Time to be fixed by formal resolution. 

The time fixed for payment of a call should be fixed by a formal resolution of 
the directors, not by a mere verbal direction to the Secretary, 
Johnson v. Lyttle’s Iron Agency, 5 Oh. Div. 687. D 

(7) The directors may, if they think fit, receive, from any 
member willing to advance the same, all or any part of the moneys 
due upon the shares held by him beyond the sums actually called 
for ; and, upon the moneys so paid in advance, or so much thereof 
as from time to time exceeds the amount of the calls then made 
upon the shares in respect of which such advance has been made, 
the Company may pay interest i at such rate as the member paying 
such sum in advance and the directors agree upon. 

(Notes). 

GoFresponding English Law. 

The directors may, if they think fit, receive from any member willing to 
advance the same all or any part of the moneys uncalled and unpaid 
by shares held by him ; and upon all or any of the monies so advanced 
may (until the same would but for such advance, become presently 
payable) pay interest at such rate (not exceeding, without the sanction 
of the company in general meeting, G per cent, as may bo agreed 
upon between the member paying the sum in advance and the 
directors. [Art 17, Table A, Schedule I, The English Companies 
(Consolidation) Act, 1908.] E 

/. — “ The directors — interest.” 

(1) Interest not dividend. 

The word “ interest ” in this article does not mean dividend. The interest 
upon moneys paid in advance is .a legal debt payable out of any 
assets of the company, including capital. Dale v. Martin, 9 L.B. 

■ Ir. 498. , F 

(2) Interest out of capital. 

There is nothmg ultra vires in paying, and nothing illegal in an article ex- 
pressly providing for paying, such interest oirt of capital. Lock v. 

QueenslandInvestment, Go. {l^9Q),lQ.h..‘d91. G 


597 


1st Soh.] a.ct ¥i of 1882 (the Indian companies act). 

I. The directors.. ..iiitefest”~{Concluded). 

(3) Agreement to pay interest to be bona fide. 

But the agreement to pay such interest must be made in good faith and in 
the honest exercise of the directors’ discretion . If, under cloak of a 
power to receive money in advance of calls, but a small amount is 
called upon shares, and a large amount is received in advance of calls 
with a view to payment in substance of dividend irrespective of 
profits, a very serious liability might be incurred. (Ibid.) H 

(4) Power to receive payment of calls fiduciary, 

A power to receive payment of calls in advance is, like the power to make 
calls, a fiduciary power, which the directors ^re bound to exercise 
bona fide for the benefit of the company and if they exercise it for 
their own interests only, the transaction is liable to be set aside as a 
fraud upon the power. Gilbert's case, 5 Oh. 559 ; Sykes’ case, 13 
Eq. 255. I 

(5) Directors not in any way trustees. 

But the directors are not in any way trustees for the creditors, and the cre- 
ditors cannot complain if this power has been exercised in such 
manner as, in fact, to diminish the fund available for payment of 
the company’s debts. Poole’s case, 9 Oh. Div. 322. J 

(6) Winding-up — payment of debts— Surplus assets for division among share- 
holders. 

In the winding-up of the company if after payment of debts there are surplus 
assets for division amongst the share-holders, the amount paid in 
advance with interest to payment (and not merely to commencement 
of winding-upl will be re-payabla before the balance is divided 
equally among all. Exchange Dre-qjery Co,., 38 Oh. D. 171. K 

(7) Interest even if there are no profits. 

Interest on the sum so paid in advance can be paid by the Company even if 
there are no profits. Loch v. Queensland Investment Co., (1896) App, 
Oa. 461. L 

Transfers of Shares. 

(8) The instrument of transfer of any share in the Company 
shall be executed both by the transferor and transferee i, and the 
transferor shall be deemed to remain a holder of such share until 
the name of the transferee is entered in the register- book in respect 
thereof. 

(Notes). 

Corresponding English Law. 

This article is exacnly similar to Art. 18, Table A, Sch. I, The English 
Companies (Consolidation) Act, 1908. M 

i The instrument of transfer — transferee,’^ 

(1) Scope of the article — Transfer by deed. 

The article provides that the transfers shall be “ executed ” both by transferor 
and transferee, but it is conceived that according to the English law 
this need not be by deed sealed and delivered. Sec E. P. Sargent, 
17 Eq. 273. N 



598 Act ¥X of 1882 (the Indian companies act). [1st Sch. 
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(2) Transfers in blank. 

(а) Where, transfers are required to be made by deed, a transfer in blank, i.c., 

a transfer signed by the transferor leaving a blank for the name of the 

transferee, is void at law, and is, in fact, as a deed wholly inoperative. 

EihbhioUte v. McMoriw, 6 M. & W. 200. 0 

(б) And in equity such an instrument cannot bo of any greater validity as a 

deed, although as an agreement constituting in equity a transfer of the 
ownership, it will give a right (subject to any superior equity) to 
call for a legal transfer. Potvell v. London and Provincial Bank, 
(1893) 1 Oh. 610 ; 2 Ch. 655; Morris v. Oamian, 4 D. F. & J. 581. P 
(c) But under S. d5 of this Act, agreement to become a member is the essential 
requisite for being a member, and, therefore, where this agreement is 
shewn, the invalidity of the transfer as a deed is of no importance. 
For the question is not the validity of the instrument as a deed, but 
whether the transferor has agreed to transfer and the transferee to 
accept the shares purporting to be transferred. Lanper’s case, 37 L. 
J. Oh. 292. Q 

(3) Transfer by iustrument in writing without seal sufficient under articles — 
Addition of seal—Blfect. 

Whore under the Company’s articles a transfer by iustrument in writing, with- 
out seal, is sufficient, the addition of a seal does not render the instru- 
ment any the less eileotual. See Ortigosa v. Brown Janson Co., 
38 L.T. 145, where Hall, V.O., said he had ascertained that the instru- 
ment in E. P. Sargent, 17 Eq. 273 was under seal. R 

(4) Articles requiring execution of transfer by transferor and transferee — Transfer 
by transferor alone— Effect. 

(а) But if the articles require the transfer to be executed by both transferor 

and transferee, semble, a transfer executed by transferor alone does 
not pass the legal title. See Ortigosa v. Brown Janson efi Co., 38 
L.T. 146. S 

(б) The transfer in this case bore an indorsement stating that the transferee’s 

title would not be complete nor would the transfer be binding on the 
company until the transferee was registered and that in order to 
procure registration the transferee must sign an acceptance of the 
shares ; but apart from this, Hall, V.O,, held that the legal title did 
not pass. Buckley on Companies, 9th Ed., p. 678, T 

(o) There is, however, no principle of law that a transferee cannot become a 
share-holder unless he had signed the transfer, and if he has been 
registered as a share-holder and has acted as a share-holder he may be 
liable. Cunninghamev. Glasgow Bank, A k.Q, QOT, 0 

(5) Execution by transferee required for what? 

Execution by the transferee is required to evidence his agreement to become a 
member of the company. (See Gose-Browu and Jordon on Joint 
Stock Companies, 30th Ed., p. 516.) Y 

(6) Transfer in blank by way of security. 

(a) The common way of giving security upon shares is by depositing with the 
mortgagee a transfer executed by the mortgagor, and the certificates 
of the shares. The transfer is commonly in blank as regards the 
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name of the transferee and the date of execution. A good equitable 
security may thus be given upon the shares whether the constitution 
of the company do or do not require transfers to be by deed, and 
notice to the company is not necessary for the purpose of perfecting 
the mortgagee’s title and so preserving priority against subsequent 
equitable titles. Societe General v. Walker, 11 A.O, 20 ; Fraiieis v. 
OfaWc, 22 Oh. D. 830. W 

(b) Whore the first equitable mortgagee holds the certificates containing (as is 

often the case) a note that no transfer will Jje registered until the 
certificate is delivered, the notice of a subsequent transferee who has 
not got the certificates is a fortiori inoperative to give him priority 
over the earlier transferee who has. {Ibid.} W-1 

As to certification of transfer, i.e., certificate given by the company to a 
purchaser that his vendor’s certificates have been lodged. Bishop 
V. Balkis Co., 25 Q.B.D. 77. X 

(c) The holder of a blank transfer as security may be, and probably is, entitled 

to fill in his own name and register the transfer holding then of course 
the legal title to the shares as security. In which case he may have 
an implied power of sale on failure of the mortgagor to pay after the 
lapse of a reasonable time. Deverges v. Sandemari, (1901) 1 Oh. 70. Y 

(d) He is entitled, no doubt, to transfer his security and to fill in the name 

of the purchaser of the security and register the shares in such pur- 
chaser’s name, the purchaser holding similarly the legal title as se- 
curity, But he is not entitled to mortgage the shares themselves, 
and authorize their registration in the name of the new mortgagee as 
security for his own debt to the new mortgagee. France v. Olarh, 22 
Ch. D. 880. Z 

(e) Upon the question how far a transferor who executes a transfer in blank 

and places it in the hands of an sgent who deals with it in fraud of 
the transferor is estopped from disputing the title of an honest pur- 
chaser, See the Colonial {Bank v. Cady, 15 A.O. 267 ; Bentwiok v. 
London Joint Stock Bank, (1893) 2 Oh. 120, 144. A 

(7) Unimportant irregularities in instruments of transfer. 

Irregularities of various kinds in the instrument of transfer may be wholly 
unimportant. Buckley on Companies, 9th Bd., p. 579. B 

EXAMPLES. 

(fl) If the articles require transfers to be “ in the usual common form,” the 
omission of particulars which would be in the common form, but 
which are in the particular ease immaterial is of no moment. 
Letheby and Christopher, Lim, {190i) lCh. 815. C 

(6) Where a transfer was executed by P to Company 0 of shares in Oompany 
B, and the intention of both parties was that P should transfer and 
Oompany 0 accept all the shares which P held ; and at the time when 
P executed the transfer, and handed it to his agent, it contained no 
description of the shares ; and before it left his agent’s hands it was 
filled up with the number of the shares, being all P’s shares, and 
with the description of them as shares in the Company E, but the 
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denoting members of tlie shares were not inserted ; and the seal of 
the 0 Company was then affixed to it, and subsequently the denoting 
numbers and the date of transfer ware filled in; this was a good 
transfer. JS.P. Contract Corporation, 3 Oh. 106. D 

(c) So, the fact of a transfer to a company not having boon accepted by the 

company under its seal has been held immaterial. Royal Bank of 
India’s Case, 7 Eq. 91. E 

(d) Again, where L, executed to W a transfer of shares, and the transfer was 

registered as of the 23rd of August, and it appeared that L was not at 
the time the registered holder of any shares, but held transfers to 
himself of a corresponding number of shares, which last-mentioned 
transfers appeared from the books to have been sent into the company’s 
office on the 5th September, hut were registered as on the 30th of 
August the errors and irregularities in the registration did not affect 
the validity of the transfer to W. Weikerslmw’ s case, 8 Oh. 831, 
837, 839. F 

(e) Moreover, although the articles or deed of settlement of a company may 
require certain formalities in respect of transfers, yet if the company 
have regularly adopted a course of dealing not in accordance with 
these formalities transfers executed sind passed in accordance with 
such usage, although invalid at law, may not afterwards be capable 
of being impeached in equity. Shoriridge v. Bosanquet, 16 Heav. 84. G 

N.B. — But in respect of a duo observance of formalities director is more strictly 
treated. E. P. Broton, 19 Boav. 97. G-I 

(/) And where a transfer through non-observance of formalities has been irreg- 
ularly, though not invalidly made, lapse of time, coupled with 
recognition of the transferee as a share-holder, may ’render the transfer 
incapable of being impeached. Bzesh's case, 6 Oh. 246. H 

{g) Thus whore the articles require transfers to be executed by the transferee, 
a transfer which has not been so executed but has been received and 
acted upon cannot be impeached. Taurine Co., 25 Oh. Div. 118, I 
(h) But the contrary is not necessarily the case; where the usage has been to 
require formalities in excess of the stipulation of the articles a trans- 
fer not executed with such formalities will not necessarily be invalid. 
Thus, where it had been the practice of the company to require 
transfer by deed, a transfer in blank was nevertheless hold to convey 
the legal interest. E. P. Sargent, 17 Eq. 273. J 

N.B. —-But in an earlier case, in a company whose articles excluded Table A, 
and did not define any formalities for transfer the directors were held 
justified in refusing to register a transfer not executed by the trans- 
feree. Martanoo’s case, 2 Oh. 596. K 

(8) Denoting numbers of shares— Irregularities. 

(a) Where an agreement is shewn, an error in the distinguishing numbers of the 
shares is immaterial. For the numbers are simply directory for the 
purpose of enabling the title of particular persons to bo traced. One 
share, being an incorporeal right to a certain portion of the profits of 
the company, is the same as another (a) . If, thorefore, a transferor 
has the number of shares which he professes to transfer, or a large 
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number, and by mistake the wrong distinguishing numbers are put in 
the transfer. That will not prevent the number of shares purported 
to be transferred from passing to the transferee, Ind' s aise, 7 Ch, 
485. ■ L 

(b) So also where the numbers are not inserted till after execution. Bishop’s 

case, J. Gh. 295 (n). M 

(c) Likewise if the numbers are not inserted at all. Letheby and Christopher, 

Lim., (1904), 1 Gh. 815. N 

(9) Person not holding any numbered shares. * 

A person may be a share-holder who does not hold any numbered shares. 
Portal V. Emmens, 1 G.P.D. 201, 211. 0 

(10) Irregularities, transfer held invalid for. 

Since the validity of a transfer depends upon the agreement to transfer and to 
accept the shares purporting to be transferred, it follows that if the 
transfer be filled up with shares which [the transferor did not agree 
to transfer. ITaylor v. Great Indian Penmsula Bailway Co., 4 De. 
G. & J. 659.] Or with shares which the transferee did not agree to 
accept, is a forgery, such transfer is a nullity. Balhely Ordnance 
Co., Bailey’s case, (1869) W.N. 196 ; Barton v. North Staffs, Bailway 
Co., 38 Ch. D. 458. P 

(11) Shares transferable by delivery. 

Companies whose articles have allowed the issue 
by delivery, however, nonetheless liable to 
if there be also shares not so transferable, 
of land credit, 5 Oh. 363. 

(12) Petition of scrip-holder— Winding-up order. 

A winding-up order has even been made upon the petition of a scrip-holder. 
Littlehampton Steamship Co., 34 Beav. 256. R 

( 13 ) Persons liable in respect of such shares. 

As respects the persons liable in respect of such shares, this must in each case 
depend upou the effect of the provisions of the articles. If these are 
such as to constitute the original allottee of the scrip or warrant a 
member of the company, then, as between himself and the company, 
such allottee would probably be held liable as a contributory ; and a 
transfer by delivery would merely create an equitable contract upon 
which, as Ijetween transferor and transferee the former might claim 
an indemnity from the latter in respect of calls which the transferor 
had, as contributory, been called upon to pay. See Gregg’s case, 
15 W.E. 82. S 

But, on the other hand, the effect of the articles may be such as to give the 
allottee of scrip merely a right to become, in certain events, a share- 
holder •, and, if such events have not taken place, it may be that no 
person is liable in respect of shares which have not in fact even been 
allotted. Omemd’s case, 5 Bq. no. T 


of shares, are transferable 
be wound up, at any rate 
General Co. for promotion 
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It is submitted that the creation of such shares would not be illegal in such 
sense as to deprive the transferor by delivery of his remedy over 
against his transferee ; for the meaning of the artiol()s may bo merely 
this, that the company will accept the bearer of the scrip cortillcate as a 
share-holder if the allottee comes in and duly oxocutos a transfer ; but 
until that is done the allotteo remains a mombor, and is liable. See, 
however, 5 Oh. 377 ; v. West London Wharves Co., 6Gh, 

655, 662. U 

(14) Transfer by non-membeps. 

Transfers may in certain cases be executed by persons who are not members of 
the company, but who have by devolution become entitled to shares, 
Art. 14, infra. ¥ 

(15) Successive transfers of same shares. 

The mere execution of a transfer does not pass the title to the shares. Afior 
a transfer has been executed to A, but not registered, a subsequent 
transfer to B, may be effectual, and if rogisberad may pass the shares 
to B, although if A was a purchaser for vahia ho no doubt could 
restrain the registration of the transfer to B. Nanney v. Morgan, 
37 Ch. Div. 346, 354. . W 

(16) Dividend as between transferor and transferee. 

A sale of shares made without any special condition as to dividend carries to 
the purchaser any dividend which is, so to say, in greniio the share at 
the date of the sale, although payable in respect of a period anterior 
to that date. Thus, where sale was made on the 1st of August and on 
the 28th of August a dividend belonged to the purchaser. Black v. 
Eomersham, 4 Ex. D. 24. X 

(17) Transfer not duly stamped— Registration. 

The directors may refuse to register a transfer which is not duly stamped, for 
they could not in a Court of justice rely on such a transfer. In 
determining whether it is duly stamped or not they may go behind 
that which on the face of the document purports to be the considera- 
tion. Maynard V. Cons. Kent Collieries, Y 

(9) Shares in the Company shall be transferred in the follow- 
ing form : — 

I, ^ i?, of , in consideration of the sum of rupees 
paid to me by (7 D, of , do hereby transfer to the said G D 
the share (or shares) numbered standing in my name in the 
books of the Company, to hold unto the said G D, his exe- 

cutors, administrators, and assigns, subject to the several conditions 
on which I held the same at the time of the execution hereof ; and 
I, the said G D, do hereby agree to take the said share (or shares) 
subject to the same conditions. As witness our hands the 
day of . 
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(Notes). 

(1) Corresponding English Law. 

Shares in the company shall be transferred in the following form, or in any 
usual or common form which the directors shall approve ; 

I, A.B. of in considerat.ion of the sum of .-g.. jiaid to me by C.D. of ...... 

(hereinafter called “ the said transferee”) do hereby transfer to the 
said transferee the share (or shares) numbered...... in the undertaking 

called the. .....Company, Limited, to hold unto the said transferee, 

his executors, administrators, and assigns, subject to the several 
conditions on which I held the same at the time of the execution 
thereof : and I, the said transferee, do hereby »gree to take the said 
share (or shares) subject to the conditions aforesaid. As witness our 
hands the day of 

Witness to the signatures of, eta. 25 

[Art. 19, Table A., Sch. I, The English Companies (Consolidation) Act, 1908,] 

(2) Use of the form— Scope of the clause. 

The use of this form is nob made compulsory if the directors approve of a sub- 
stantial form, but it seems the directors may reject any transfer not 
in this form. It does not require execution as a deed, but provides 
for a witness. Attestation should never be omitted, but where a deed 
is not required it is not essential to the validity of the assignment or 
transfer. An unabtested transfer would not be in any “usual or com- 
mon form,” and should not be approved by the directors. The clause 
is directory only, and the omission of particulars such as the numbers 
of the shares, if in the circumstances not material, will not entitle 
the directors to refuse to register the transfer, [fie Letheby and 
Christopher, (1904), 1 Oh. 815.] A 

(3) Omission from common form of particulars immaterial to transfer. 

The omission from the common form of particulars, which in the case of the 
transfer in question are immaterial, is of no moment. Letheby and 
Christopher, Lim. (1904), 1 Oh. 815. B 

(4) Transferee stepping into shoes of transferor. 

A question upon which there is at present little authority is how far the trans- 
feree steps into the shoes of his transferor so as to be bound by all 
acts {e.cj., of acquiescence) of his transferor. The transferee gets upon 
registration a legal title, and the question is not one of equities. The 
point was raised and not decided in Ashbury v. Watson, 30 Oh. Div. 
376. C 

(10) The Company may decline to register any transfer of 
shares made by a member who is indebted to them. 

(Note). 

Corresponding English Law. 

Cf. first sentence in Art. 20, Tibbie A, Sch. 1, The English Companies (Oon- 
solidation) Act, 1908. D 

(11) The transfer-books shall be closed during the fourteen 
days immediately preceding the ordinary general meeting in each 
year. 
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(Note). 

Gori’esponding Bngtiah Law. 

This is almost similac to the second sentenco in Art. 20, Tiiblo X, Sch, .1, ilie 
English Companies (ConsoMation) Act, 1908. E 

Transmission of shares. 

(12) The executors or administrators of a deceaised mom her 
shall he the only persons recognized by the Company as having any 
title to his share 

(Notes). 

Corresponding English Law. 

This article is almost similar to the first sentence in Art. 21, Table A, Sch, I 
of the English Companies (Consolidation) Act, 1908, with this differ- 
ence that for the term “ member ” the expression “ solo holder of a 
share” is used in the English Enactment. F 

!,—*• The executors. . ..his share.” 

(1) Member of Joint-Stock Company, whether a partner - Death of member. 

{a} In the legal sense a member of a Joint-Stock Company is not a partner 
with his co-membots. See Baird’s case, 5 Oh- 725, 785. G 

(6) PXis death does not dissolve his connoction with the Company. {Ibid.) H 

(c) Till something is effected for transforing the interest, the dead share- 

holder — 4 c., his estate — remains a member. (Ibid,) I 

(d) His representatives are entitled to receive dividends. Cf., Bombay Burma 

Cotnpany v. Smith, 21 lud. App, 139. J 

(e) tiis representatives are liable for calls, dames v, Buena Venktrai Syndic 

cate, (1896), 1 Oh. 456. K 

(/) A notice served at the registered .address of the dead-share-holder will (if the 
Company is not aware of his death) have the same effect (in the 
absence of the express provisions to the contrary in the articles) as if 
he were living. JVeto Zealand Gold Go. v. Peacock, (1894), 1 Q.B, 622. L 

N.B.— -See Allen v. Gold Beefe, (1900), 1 Gh. 656, 670, from which it would 
seem that where the articles merely require notice of meetings to bo 
given to members, no such notice need be seat either to the dead- 
man’s address or to his executors. 

(2) Estate of deceased share-holdep—Company— Payment. 

As between the deceased share-holder and the Company the estate of the 
deceased share-holder is liable to the same extent as the share-holder 
himself would have been liable if living. Cut of his estates must be 
paid calls made in his lifetime and also those made after his death 
as long as the shares are left in his name, and as respects tlie latter 
the liability is not confined to obligations incurred prior to his death. 
Bee Baird's case, sup'a I Blakeley’s oase, 13 Jieav. 133. M 

N.B.— As between the parties beneficially iriberestod in the estate of the share- 
holder, specific legatees of shares must pay calls made after, while 
the residuary estate must pay calls made before, the death of the 
testator. See Adaws v. Emc/c, 26 Beav. 384. N 
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{:-3) Disadyantage under whicli Company is placed, how escaped. 

(a) “ To escape the disadvantage under which the Company is thus placed in 

having representative members, whose liability is limited by the 
amount of the assets of their testator, provisioris are commonly in- 
troduced into articles putting upon executors pressure either to 
transfer their testator’s shares, or to become in their own persons 
proprietors of them, by attaching the penalty of forfeiture to a neglect 
to do either the one or other within a limited time.” [See Buckley, 
on Companies, 9fch Ed., p. 585.] 0 

(b) But until the executors either personally accept or validly dispose of the 

shares, the estate of the deceased share-holder remains liable. Lan&ey'a 
case, (Eur, Arb.) Reil, 12 L.T. 15. P 

(c) So also until the forfeiture is declared. Hezmrd v. W}wailey,''B 'D. M. & 

G. 628. Q 

(d) Upon a deficiency of the personal estate, according to the English Law, the 

real estate may, in the hands of devisees be rendered liable in eg^uity 
for the payment of his calls. Turquand v. Karby, 4 Eq. 123. R 
(4) Testator’s estate — Executors— Contributories. 

(а) In respect of their testator’s estate the executors may be placed on the list 

of contributories. 

{b) If they make default in payment of calls, according to the English Law, 
the personal and real estates may be administered. See Ss. 126 and 
164, S 

(6) Executors personally accepting shares— Liabilities. 

{a) Where executors personally accept the share.s, they become as between 
themselves and the Company the persons liable. Buckley on Oom-i 
panies, 9th Ed., p. 586. T 

(б) But they can execute a transfer without incurring such liabilities. {Ibid.) U 
(6) Transfer in name of executor— Executor personally liable -When. 

Before shares can be transferred into the name of an executor so as to render 
him personally liable, there must be shown a distinct and intelligent 
request by him that the shares should be dealt with in that way. 
The executor bears a representative character, and if he simply sends 
the probate in to be noted, so that his title may be recorded and 
recognized, this may be done without making him personally liable. 
Buchan's case, 4 A.O. 549, 588, 589, 594. ¥ 

( 13 ) Any person becoming entitled to a share in consequence 
of the death, bankruptcy, or insolvency of any member, or in con- 
sequence of the marriage of any female member, may be registered 
as a member upon such evidence being produced as may, from time 
to time, be required by the Company. 

(Notes). 

(1) Coui'esponding English Law. 

Any person becoming entitled to a share in consequence of the death or bank- 
ruptcy of a member shall, upon such evidence being produced as may 
from time to tima be required by the directors, have the right either 
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to be registered as a member in respect of the share or, instead of 
being registered himself, to make such transfer of the share as the 
deceased or bankrupt person could have made; but the directors 
shall, in either case, have the same right to dooliuo or suspend regis- 
tration as they would have had in the case of a transfer of the share 
by the deceased or bajikrupt person before the doatli or bankruptey. 
[Art. 22, Table A, Sch. I, The English OompanioH (Oonaolidaticm) 
Act, 1908.3 ® 

(2) Sxecator claiming to be registered as member. 

Where the eij^pcutor claims the right to be registered as a member, the com.- 
pany is not entitled to add upon the register that ha is the executor. 
Smmders^fiOo., 1908, 1 Oh. A15. X 

(14) Any person who has become entitled to a share in con- 
sequence of the death, bankruptcy, or insolvency of any member, 
or in consequence of the marriage of any female member, may, 
instead of being registered himself, elect to have some person to be 
named by him registered as a transferee of such share. 

(Note). 

* Corresponding English Law. 

Gf. Art, 22, Table A, Sch. I, The Oompanios (OonsoUdation) Act, 1908, noted 
under Art. 1-3, supra. Y 

(15) The person so becoming entitled shall testify such elec- 
tion by executing to his nominee an instrument of transfer of such 
share. 

(16) The instrument of transfer shall be presented to the 
Company, together with such evidence as the directors may require 
to prove the title of the transferee, and thereupon the Company 
shall register the transferee as a member. 

Forfeiture of Shares . 

(Notes). 

I.— “ Forfeiture of Shares.’’ 

(1) Forfeiture, powers of, whether valid. 

Powers of forfeiting shares are usual, and if duly and bona fide caWeA into 
operation, perfectly legal. Marshall v. Glamorgan Iron and Goal 
Go., 7 Eg., 129, 136, ' 2 

(2) Power to accept surrender. 

(а) A — of shares may under circumstances bo good. Snell’s case, 5 

Ch.22. : X 

(б) It can, however, be employed only under oircumstancos which would 

justify a forfeiture. Bellerby v. Rowland, (1902), 2 Gh. 14-, 23,24, 
29,31,32. 3 

be used to bring about that which is equivalent to a purchase 
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(3) /Wcf.— to be constraed strictly. 

A power to accept a surrender will be construed .strictly ; when a forfeiture has 
been incurred it may be used to carry it into egcct where the member 
is willing, without going through all the formalities; bub not to give 
validity to a forfeiture collusively arranged between the directors and 
a share-holder. HalVs case, 5 Ch. 707. D 

(4) Ibid. — Forfeiture, power of. 

The power to forfeit and the power to accept surrenders are distinct, and the 
former will not justify a surrender being made^Which if made without 
express power will be invalid. Hall’s case, (1870), 5 Ch. 507; Ala; parfe 
Trading Oo., (1879), 12 Ch. D. 191, E 

(5) Forfeiture, power of, invalid except as authorised by the articles. 

(а) A share-holder can only cease to be a share-holder in manner authorised by 

the Act, and by the regulations of the company. If the articles do 
not authorize forfeiture, neither the directors, nor the company in 
general meeting, can make a valid declaration of forfeiture. Barton's 
case, 4 Drew. 535 ; 4 De. G. & G. 46. F 

(б) The directors can only bind the share-holders by acts coming within the 

authority given them by the articles ; except as authorized by, and ‘ 
strictly for the purposes contemplated by the regulations, the releas- 
ing of share-holders from liability is not within their power. 
Stanhope's case, 1 Oh. 161, 169 ; and the cases in the Agriculturists' 
Cattle Insurance Co., E. G. Spackman v. Evans, L.R. 3 H.L. 171 ; 
Euansv. Small Combe, Ibid., 249 ; Houldsivorth v- Evans, Ibid., 268 ; 
Dioion V. Evans, L.R. 5 H.L. 606. G 

(6) Forfeiture — Strictissimi juris. 

Where a power of forfeiture exists, it is to be treated as strictissimi juris. 
Clare v. Hart, 6 H.L.O. 633. H 

(7) Forfeiture — Conditions precedent— Compliance. 

(a) A very little inaccuracy in complying with the conditions precedent to a 

forfeiture, is as against the company as fatal as the greatest. Johnson 
V, Ly tile’s Iron Agetiey, 5 Gh. Div. 687. I 

(b) If the company rely upon' the forfeiture as valid, they must shew that all 

conditions precedent have been complied with ; except that if the 
share-holder lie by for more than six years, ha may be precluded from 
asserting a claim. Pule v. Jewell, 18 Ch. D. 660. J 

(c) If it is the share-holder who relies upon it as against the company, who 

seeks to say that it is invalid, this is another matter. See m/m. K 

(8) Forfeiture, powers of, invalid except as authorised by the articles as altered 
by special resolution. 

{a) If the articles do not contain a power of forfeiture, the company may by 
special resolution vary its articles and take such power, provided the 
resolution be passed bona fide for the benefit of the company, and not 
to enable sbare-holders to escape liability. Tfiflsdale’s case, 9 Oh. 54. 
(But it should be observed that in this case the effect of the resolution 
was to increase the available capital of the company.) L 
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to be registered as a nieniber in respect of the share or, instead of 
being registered himself, to make such transfer of the share as the 
deceased or bankrupt person could have made; but the directors 
shall, in either case, have the same right to decline or suspend regis- 
tration as they would have had in the case of a transfer of the share 
by the deceased or bankrupt person before the death or bankruptcy. 
[Art. 22, Table A, Seh. I, The English Companies (Consolidation) 
Act, 190S.] ® 

(2) Executor claiming to be registered as member. 

Where the e:^cutor claims the right to be registered as a member, the com,- 
pany is not entitled to add upon the register that ha is the executor. 
Saunders Oo., ms, IGh.m. X 

(14) Any person who has become entitled to a share in con- 
sequence of the death, bankruptcy, or insolvency of any member, 
or in consequence of the marriage of any female member, may, 
instead of being registered himself, elect to have some person to be 
named by him registered as a transferee of such share. 

(Note). 

» Corresponding English Law. 

Of. Art, 22, Table A, Sch. I, The Companies (Consolidation) Act, 1908, noted 
under Art. 13, supra. Y 

(15) The person so becoming entitled shall testify such elec- 
tion by executing to his nominee an instrument of transfer of such 
share. 

(16) The instrument of transfer shall be presented to the 
Company, together with such evidence as the directors may require 
to prove the title of the transferee, and thereupon the Company 
shall register the transferee as a member. 

Forfeiture of Shares . 

(Notes). 

l.—*‘ Porfeitare of Shares.” 

(1) Forfeiture, powers of, whether valid. 

Powers of forfeiting shares are usual, and if duly and /ide called into 
operation, perfectly legal. Marshall v. Glamorgan Iron and Goal 
Go., 7 Bq„ 129, 136. 2 

(2) Power to accept surrender. 

(a) of shares may under circumstances be good. Snell’s case. 5 

Ch. 22. ■ ■ , ■ ■ . ' 

(b) It can, however, be employed only under circumstances which would 

justify a forfeiture. Bellerhyv. Bowland, (1902), 2 Ch, 14, 23,24, 
29,31, 32. ’ g 

(c) It cannot be used to bring about that which is equivalent to a purchase 

by the Company of its own shacea. (Ibid.) C 
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l\—*‘ Forfeitute of shares ’’—{ContiniLed). 

(3) /Wtf,— to be consfcraed strictly. 

A power to accept a surrender will be construed strictly ; when a forfeiture has 
been incurred it may be used to carry it into efiect where the member 
is willing, without going through all the formaliries ; but not to give 
validity to a forfeiture collusively arranged between the directors and 
a share-holder. HaZi’s case, 5 Oh. 707. B 

.(4) ibid. — Forfeiture, power of. * 

The power to forfeit and the power to accept surrenders are distinct, and the 
former will not justify a surrender being made*lvhich if made without 
express power will be invalid. Ball's case, {IBIO), 5 Ch.&Ol; Em parte 
Tradhzg Oo., (1879), 12 Ch. D. 191, E 

(5) Forfeiture, power of, invalid except as authorised by the articles. 

(a) A share-holder can only cease to be a share-holder in manner authorised by 

the Act, and by the regulations of the company. If the articles do 
not authorize forfeiture, neither the directors, nor the company in 
general meeting, can make a valid declaration of forfeiture. Barton's 
case, 4 Drew. 535 ; 4 De. G. & G. 46, F 

(b) The directors can only bind the share-holders by acts coming within the 

authority given them by the articles ; except as authorized by, and 
strictly for the purposes contemplated by the regulations, the releas- 
ing of share-holders from liability is not within their power. 
Stanhope’s case, 1 Oh. 161, 169 ; and the cases in the Agriculturists' 
Cattle Insurance Co., E, O. Spachman v, Evans, L.E. 3 H.L. 171 ; 
Evans V. Small Combe, Ibid., 249 ; Houldsioorth v. Evans, Ibid., 263 ; 
Dixon v. Evans, L.B. 5 H.Ii. 606. G 

(6) Forfeiture— Sirictissimi juris. 

Where a power of forfeiture exists, it is to be treated as strictissimi juris. 
Glare v. Hart, 6 H.L.O. 633. ' H 

(7) Porfeitupe— Conditions precedent— Compliance, 

(a) A very little inaccuracy in complying with the conditions precedent to a 
forfeiture, is as against the company as fatal as the greatest, Johnson 
V. Lyttle's Iron Agency, 5 Oh. Div. 687. I 

(5) If the company rely upon' the forfeiture as valid, they must shew that all 
conditions precedent have been complied with; except that if tbe 
share-holder lie by for more than six years, be may be precluded from 
asserting a claim. Pule v. Jewell, 18 Ch. D. 660. J 

(c) If it is the share-holder who relies upon it as against the company, who 

seeks to say that it is invalid, this is another matter. See infra. K 

(8) Forfeiture, powers of, invalid except as authorised by the articles as altered 
by special resolution. 

(ffl) If tbe articles do not contain , a power of forfeiture, tbe company may by 
special resolntion vary its articles and take such power, provided the 
resolution be passed htmafidetox. the benefit of the company, and not 
to enable share-holders.to escape liability. TeasdaZe’s case, 9 Oh. 54. 
(But it should be observed that in this case the effect of the resolution 
was to increase the available capital of tbe company.) L 
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to be registered as .a meiiiiber in respect of the share or, instead of 
being registered himself, to mabo such transfer of the share as the 
deceased or bankrupt person could have made ; but the directors 
shall, in either case, have the same right to decline or suspend regis- 
tration as they would have had in the case of a transfer of the share 
by the deceased or bankrupt person before the death or bankruptcy . 
[Art, 22, Table A, Soh. I, The English Companies (Consolidation) 
Act, 1903.3 ® 

(2) Executoi’ claiming to be registered as member. 

Where the ej^cutor claims the right to be registered as a member, the com- 
pany is not entitled to add upon the register that ha is the executor, 
Satmden; S Oo., 1908, 1 Oh. 415. X 

(14) Any person who has become entitled to a share in con- 
sequence of the death, bankruptcy, or insolvency of any member, 
or in consequence of the marriage of any female member, may, 
instead of being registered himself, elect to have some person to be 
named by him registered as a transferee of such share. 

(Note). ' 

« Corresponding English Law. 

0/. Art. 22, Table A, Sch. I, The Companies (Consolidation) Act, 1908, noted 
under Art. 1.3, supra. Y 

(15) The person so becoming entitled shall testify such elec- 
tion by executing to his nominee an instrument of transfer of such 
share. 

(16) The instrument of transfer shall be presented to the 
Company, together with such evidence as the directors may require 
to prove the title of the transferee, and thereupon the Company 
shall register the transferee as a member. 

Forfeiture of Shares . 

(Notes). 

1.—" Forfeiture of Shares.” 

(1) Porfeitnre, powers of, whether Yalid. 

Powers of forfeiting .shares are usual, and if duly and bona fide called iato 
operation, perfectly legal. Marshall v. Glamorgan Iron and Goal 
Co., 7 Eq., 129, 136, ' Z 

(2) Power to accept surrender. 

(a) A of shares may under circumstances bo good. SnelVs case. 5 

, , Ch.22. , ,, . ‘ ^ 

ib) It can, however, be employed only under circumstances which would 

justify a forfeiture. Bellerhy v. Bowlatid, (1902), 2 Gh. 14, 23,24 
29, 31, 32. , B 

(c) It cannot be used to bring about that which is equivalent to .a purchase 

by the Company of its own shares. (Ibid.) C 
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I.—** Forfeiture ot shares ” — {Continued). 

(3) /Wfif,— to be consfcraed stticfcly. 

A power to accept a surrender will be construed strict!}' ; when a forfeiture has 
been incurred it may be used to carry it into effect where the member 
is willing, without going through all the formalinies ; but not to give 
validity to a forfeiture collusively arranged between the directors and 
a share-holder. UaZZ’s case, 6 Oh. 707. D 

..(4), ibid. — Forfeiture, power of. ► 

The power to forfeit and the power to accept surrenders are distinct, and the 
former will not justify a surrender being made^hich if made without 
, express power will be invalid. EalVs case, {1870), 5 Ch, 607; Ex^arte 

Trading Co., (1879), 12 Gh. D. 191. E 

(5) Forfeiture, power of, invalid except as authorised by the articles. 

(а) A share-holder can only cease to be a share-holder in manner authorised by 

the Act, and by the regulations of the company. If the articles do 
not authorize forfeiture, neither the directors, nor the company in 
general meeting, can make a valid declaration of forfeiture. Barton’s 
case, 4 Drew. 535 ; 4 Do, G. & G. 46. F 

(б) The directors can only bind the share-holders by acts coming within the 

authority given them by the articles ; except as authorized by, and 
strictly for the purposes contemplated by the regulations, the releas- 
ing of share-holders from liability is not within their power. 
Stanhope’s case, 1 Oh. 161, 169 ; and the cases in the Agriculturists’ 
Cattle Insurance Co., E. G. Spaclmian v. Evans, L.R. 8 H.L. 171 ; 
Evans V. Small Combe, Ibid., 249 ; Houldsimrth v. Evans, Ibid., 263 ; 
Dixon V. Evans, L.R. 5 H.L. 606. G 

(6) Forfeiture — Strictissimi juris. * 

Where a power of forfeiture exists, it is to be treated as strictissimi juris. 
Clare v. Hart, 6 H.L.C. 633. . H 

(7) Forfeiture — Conditions precedent— Compliance. 

(а) A very little inaccuracy in complying with the conditions precedent to a 

forfeiture, is as against the company as fatal as the greatest, Johnson 
V. Lyttle’s Iron Agency, 5 Oh. Div. 687. I 

(б) If the company rely upon the forfeiture as valid, they must shew that all 

conditions precedent have been complied with ; except that if the 
share-holder lie by for more than six years, he may be precluded from 
asserting a claim. PuUv. Jewell, 18 Ch. D. 660. J 

(c) If it is the share-holder who relies upon it as against the company, who 
seeks to say that it is invalid, this is another matter. See infra. K 

(S) Forfeiture, powers of, invalid except as authorised by the articles as altered 
by special resolution. 

(a) If the articles do not contain a power of forfeiture, the company may by 
special resolution vary its articles and take such power, provided the 
resolution be passed bofiaflde for the benefit of the company, and not 
to enable share-holders to escape liability. TeusdaZe’s case, 9 Gh. 54. 
(But it should be observed that in this case the effect of the resolution 
was to increase the available capital of the company.) L 
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!.~*‘Porfeitare of shares ”—(GonLinued). 

{h) ARTICLES OF ASSOCIATION WHICH EXCLUDE TABLE A, FIRST SCHE- 
DULE. 

Similar provisions re forfeiture of shares may be inserted in Trevor 

V. Whitworth, (1837) 12 App. Gas, 409; Bellerby v. Rowland and 
Manwood's Steainshin Company , Ltd., (1902), 2 Oh, 14 I.O.A. M 
The power maybe given or extended by altering the articles. Allen v. Cold 
Beefe of West Africa, Ltd., (1900) 1 Gh. 656, C.A. ^ 

(9) Forfeiture may be rendered tralid by acquiescence. 

(fl) A forfeitu^ of shares which is not illegal as in contravention of any statute 
but may have been iiUra vires the directors, as being unauthorized 
by the articles, may be made good if it be shown that every individual 
share-holder had knowledge of and acquiesced in the transaction. 
Brotherhood's cnse, 31 L.J. Ch. 861; 31 Beav. 365 ; 8 Jur. (N.S.), 
926. 0 

(5) Where the articles of association provided that “ no agreement entered into 
by the directors... to which the assent of the company in general 
meeting shall be given, shall be afterwards impeached-. .by reason that 
thesame is not within. ..the business and objects of the company,” 
but contained no power to cancel shares, a contract entered into by the 
directors with a share-holder, and assented to by the company in 
general meeting, that the directors would forthwith cancel his 
shares, was valid : — for by the terms of the articles it was unimpeach- 
able, and was to be taken as acquiesced in by every member of the 
company, Marshall v. Glamorgan Lon and Coal Co., 7 Tlq., 129. P 

(10) Forfeiture, leading cases on the subject of. 

The of shares are those in the Agriculturists Cattle Insurance Co., 

supra. Q 

N.B. — (Whether the authority of these cases, decided under 7 & 8 Vict.,^ 
0. 110, is on the question of acquiescence and ratification equally 
applicable to cases falling under the English Comp. Act. 1862, see 
Riche v. Ashbury Railway Carriage Co., L.R. 9 Ex. 224, 266, 289.) 

(11) Forfeiture — Exercise of power of must be for benefit of conapany and bona fide. 

(») A power of forfeiture is a power intended to be exercised only when the 
circumstances of the share-holder render its exercise expedient for the 
interests of the company ; it is not a power to be exercised for the 
benefit of the share-holder. The duty of the directors, when a call is 
made, is to compel every share-holder to pay the company the amount 
due from him in respect of that call, and it is only when payment 
cannot be obtained that the power of forfeiture is to be resorted to. 
Stanhope's case, 1 Gh. 161, 169 •, Spackman v. Evans, L.B,. d H.L. 
171. R 

(b) A forfeiture of shares under a valid power to forfeit is void unless it is for 
the company’s benefit. Harris v. North Devon Railway Co., (1885), 
20 Boav. 384. S 

N.B.— As to forfeiture being void when made to relieve a share-holder from li- 
ability, see re London and Coi 0 ity Assurance Co., Esc parte Jones, 
(1858), 27 L.J. (Ch.) 666. 

The power must be exercised bona fide for the good of the company, not to re- 
lieve a share-holder from liability. Richmond's case. Painter's case, 4 
K. & J. 806, 325. q; 
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l.—‘\ P0Tfeiture of shares ’’—{Gontinued). 

(c) Powers given to directors for one purpose cannot be used by them for 

another and a different purpose. BmneVa case, 5 D, il. & G. 2S4, 298.0 

(d) Although the share-holder in whose favour the forfeiture is declared has no 

knowledge that the power is being used improperly, yet when he 
comes to claim the benefit of it, the transaction becomes a collusive 
one and invalid. Afawist^’s case, (Pur. Arb.), L.T. 87 ; 17 Sol. J. 
745. ¥ 

(e) Therefore if, under any circumstances, a forfeiture is declared, not by way 

of adverse sentence against the share-holder, but by way of collusive 
contract with him — whether it be to enable him to avoid his liability, 
or be bona fide, with a view to putting an end to disputes between him 
and the directors and as part of a bona fide compromise — such forfei- 
ture is a fraud on the power and invalid. Any forfeiture in which 
there is aliud simulahmi aliud actum, is invalid. Spachman's case, 
34 L.J. (Ch.) 321. Spackman v. Evans, L.R. 3 H.L. 171, 189. W 
(/) Thus the forfeiture of the shares of a member, who alleged that he was 
entitled to repudiate his shares on the ground of fraud, or misrepre- 
sentation was invalid. Goiccr’s case, 6 Eq. 77. X 

ig) Where a director took shares for the purpose of enabliug the company to 
obtain registration, on the understanding that no calls should be 
made upon them, and they were subsequently forfeited to relieve him 
from liability, he was fixed as a contributory for those shares. London 
and County Assurance, E. p. Jones, 27 L.J. (Oh.) 666. Y 

(7i) So where upon certain persons ceasing to be directors, their shares were 
declared to be forfeited for non-payment of calls, in order to put 
an end to their liability, the forfeiture though hmtafide was invalid. 
Manisty's case (Eur. Arb.), L.T. 87. Z 

(12) Forfeiture, if ultra vires, is not validated by lapse of time. 

(a) If a forfeiture be ultra vires no lapse of time alone can render it valid : — 

Quod ah miiio non valet, in troctu temporis non convalescit. Spackman 
V. Evans, L.R. 3 H.L. 171. 1 

(b) As regards a forfeiture which is ultra vires the directors ; “ If a declaration 

of forfeiture proceeds upon and is the result of a collusive agreement, 
but is entered by the directors in the books of the company as if it 
were a bo7%a fide adverse proceeding, the entry is a false statement 
involving a fraudulent concealment of the truth, for the suppression 
of the truth is a form of falsehood, and falsehood is fraud, aud it is 
impossible under such ciroumstaucos of imposition on the other share- 
holders that the share-holder who sets up the forfeiture can make a 
case of acquiescence or derive any benefit from lapse of time whilst 
the truth remains unknown .” Fer Westbury, L.G., in Spademan's 
case, 34 L.J. (Oh,). 321, 330. B 

(c) If the shares are invalidly forfeited, the holder will remain a member of 

the company both as regards his liabilities and as regards his pri- 
vileges, and’ time will not cure the defect. Garden Oully United 
Quarts Mining Co. V. McLister, lliil 5), 1 App. Ga. 39; Bottomley’ s 
case, (1881), 16Gh.D. 681 ; Exparte Trading Go., (1879), T2 Gh.D. 
191; Bellerby V. Howland d- Ma7moQd's Steamship Co., (1902), 2 Oh. 
14. C 
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1 —^‘porieitare of shares”— [Conimuad). 

(13) /OM.— -Unless acquiesceace by eyepy share-holder is shewn. 

(a) But if, upon a forfeiture which was wires the directors and invalid, 

the transaction was communicated to, and acquiesced in by , every 
share-holder, or if the means of notice to all appear suf'Gcient, so as 
to raise a clear presumption of knowledge and acquiescence, and the 
arrangement is left unimpeached for a great number of years ; then 
that which was in its inception invalid, will by acquiesoonee be 
rendered unimpeachable. Brotherhood’s case, 31 Beav. 365. 0 

( 0 ) As to what is a sufficient notice or means of notice to all the share-holders, 
it is l?y no means easy to lay down any general rule. It is not neces- 
sary or possible to prove the acquiescence of every individual share- 
holder, and it is probably enough to shew circumstances which are 
reasonably calculated to satisfy the Court or a Jury that the thing to 
be ratified came to the knowledge of all who chose to inquire, all 
having fall opportunity and means of inquiry. Phosphate of Lime 
Go. V. Gre67i, L. R. 7 0. P. 43. E 

(a) But it is not enough to shew merely that there was sufficient notice to 
rouse attention. Ashbury Co. v. Piche, L. E. 7 B. H. L. 553. F 

(d) Where certain rights in respect of dividend having been defined by the 

memorandum of association, the company passed special resolutions 
altering those rights, and dividends upon the altered terms were paid 
for eleven years, it was held that the alteration, was ultra vires, and 
that (assuming that every share-holder could have agreed to vary his 
rights) ratification was not proved because full knowledge was not 
shewn. Ashbury v. Watson, 28 Oh. D. 56. G 

(e) By “acquiescence” is meant being content nob to oppose. Per Lord 

Cairns, L. E. 3 H. L- 256, 265. H 

if) In the absence of full information mere lap.se of time cannot grow into 
acquiescence. Length of time may, in many cases, materially assist 
in establishing acquiescence ; but it is not the time, but the acquies- 
cence, which changes what would otherwise be a void act into a valid 
one. L. R. 3 H. L. 223, 260. I 

(g) Where it is sought to establish an invalid transaction as having been 
rendered valid by acquiescence, it must be shewn to come strictly 
within the terms of that arrangement which was communicated to 
and acquiesced in by the share-holders. Therefore, where it was an 
essential x>art of the proceeding that advantage should be taken of 
the arrangement before a certain date, forfeiture in the case of share- 
holders who came in after date was invalid. Souldsworth v. Evans, 
L. R. 3 H. L. 263. J 

(14) Forfeiture, power to compronaise does not authorize. 

A power of compremise cannot be employed to enlarge a power of forfeiture. 
A power of compromise does not extend beyond some compromise 
within the competency of the directors. Directors cannot, under a 
povirer to oompromise, agree co a compromise, one term of which is 
that shares shall be forfeited iu a case where a valid forfeiture could 
nob be made under the power of forfeiture. Spackmans v. Evans, 
L. R. 3 H. L. 171, 189, 231, 232. K 
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I.—** Forfeiture ot shares*^— (Continued). 

(15) /feicf.— Except in compromise of dispute, whether share-holder or not, 

(a) But where there was a 6o?ia /zde dispute whether B was a share-holder or 

not, a compromise by which the directors released him and forfeited 
his shares was good. For there was sufficient doubt as to B’s liabil- 
ity to be treated as a share-holder, for the dispute between himself 
and the directors on the question to be a proper subject of compro- 
mise. Lord Belhmen's case, 1% L. T. 324, 595 ; 11 Jur. (N.S.) 672 ; 

3 W, J. &S. 41, L 

(b) Qumre, whether in such a case, where the comproi^ise was clearly for the 

benefit of the company, the directors would not have power, indpend- 
ent of authority given by the deed of settlement, to effect it. Per 
Lord Westbut'y, Dixon v. Evans, L. B. 5 H. L. 606, 618. M 

(c) In confirmation of which it has since been held that a company has, as an 

incident to its existence, and independent of express power under its 
articles, the same power of compromising claims against it as an in- 
dividual has, and that consequently a cancellation of shares by way of 
bona fide compromise of a dispute whether the shares had been legally 
issued or not was valid. Baths’s case, 8 Oh. Div, 334. N 

(d) Where a compromise is 6o«a that is, is not an instrument to carry 

into effect any ulterior or collateral purpose, but only seeks to do that 
which is within the very terms of the compromise, and where the claims 
on each side are bona fide and truly made, the Court, if satisfied that 
it is not manifestly ultra vires the parties, ought to respect it. Per 
Lord Westbury Dixon v. Evans, L. R, 5 H. L, 606, 618. O 

(16) Forfeiture— Specific performance of agreement to forfeit, 

Where directors, believing a share-holder to be of no means, have agreed with, 
him to forfeit his shares upon terms but afterwards, finding him to 
have means, have refused to carry out the forfeiture, the Court will 
not compel specific performance of the contract. Harris v, North 
Devon Railway Co., 20 Beav. 384. P 

(17) Forfeiture when complete. 

(a) If the articles provide that, upon non-payment of calls or upon default in 

doing any act, shares “shall become absolutely forfeited to the com- 
pany,” the effect is that a default operates as a forfeiture, not ipso facto, 
but only at the option of the directors. Moor v. Rawlins, 6 0.B. 
(N.S.) 289, 310. Q 

(b) So where the articles provided that, on default, any share “may be there- 

upon forfeited,” and a share-holder, having received a notice that on 
non-payment by a certain day his shares “ would be forfeited without 
further notice,” paid the arrears on some, saying that he would submit 
to a forfeiture on the rest, it was held that the sharer on which the 
arrears were not paid were not thereby absolutely forfeited, but that 
the company’s right of option remained ; and the company having 
declared their intention of retaining the share-holder, he was made a 
contributory in the winding-up in respect of the full number of 
shares. Bigrgf’s case, 1 Eq. 309. R 

(18) Forfeiture, prospective resolution for. 

A prospective resolution for forfeiture is not invalid. Sea Wollaston's case, 4 
De G. & J. 437 ; 28 L. T. (Ch.) 721. S 
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(19) Forfeiture, formal notice of, not given. 

[Oj] It is not in all cases necessary that the decision of the directors should bo 
declared in a formal way; so that, where there had been no declara- 
tion of forfeiture sent to the share-holder, but the directors had in 
their balance-sheet treated the shares as forfeited, the application of 
the official manager in the winding-up to make the share-holder a 
contributory failed. case, 32 L.J. (Gh.) 135, T 

(6) Where, after allotment of shares, provisional certificates only were issued, 
whigh upon certain acts done by the allottee were to be exchanged 
for shares, but in default the rights attaching to the certificates were 
to be forfeited, an allottee who made default and did not exchange, 
was under no obligation to taka shares, and his interest was forfeited. 
Be Asiatic BanMng Corporation, E. P. OolUm, 9 Eg. 236. 13 

(e) If the articles provide that, upon forfeiture, notice shall be sent to the 
share-holder, absence of notice will not necessarily invalidate the 
forfeiture. For the provision as to notice may be directory only, and 
at any rate it will not lie in the mouths of the directors to say that 
the forfeiture is not conaplete. Knight's case, 2 Oh. 321. Y 

(d) Notice to the share-holder is not in all cases necessary. Kelli's case, 

9 Eg. 107. 

A forfeiture is not made invalid by the fact that no notice is sent, even where 
the articles provided that notice of forfeiture must be given to the 
share-holder. Kelk’s case. Count Phalen's case, (1869) L. R. 929, 
107, 117. W 

(e) If a company declare a forfeiture without observing formalities intended 

for the protection of the share-holder, they cannot hold the share-holder 
liable as a contributory, although they may be liable to him in 
damages, New Chile Gold Co., 45 Oh. D. 598. X 

(/) Thus where there was an irregularity, (1) in the quorum of directors by 
whom a call was made ; and (2) in the length of notice of the call, a 
forfeiture for non-payment of the call was nevertheless valid. Phos~ 
phate of Line Co,, Austin's c&se, QQ2. Y 

ig) If the articles provide for forfeiture by resolution of the directors, the 
Court will assume that the resolution was duly passed, if the forfeiture 
is found properly entered in the books, although there is no minute of 
the resolution. EhipTit’s case, 2 Oh. 321. Z 

{h) If, upon a valid forfeiture, everything necessary has been done on the 
part of the share-holder, he will not be prejudiced by the default of the 
company in not taking his name oS the register before winding-up. 
Marshell v. Qlamorgam Iron & Coal Go., 7 Eq. 129 y Lyster’s case, 
d:Eq. 233. A 

(i) The fact that the name of a subscriber of the memorandum has not been 
actually entered on the register, and that therefore no specified shares 
have ever been allotted to him, does not prevent the application to 
him of a power of forfeiture, Snell’s case, 5 Oh. 22, B 

(J) But where a person has entered into an agreement to take shares, the 
directors have not, apart from the articles, power to release him 
because he has not become the holder of specified shares. Adam's case, 
6'Oh. 22. 0 
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l.—“ Forfeitute ot shares **--{Conthmed). 

(/c) And if the transaction be not an exercise of the power of forfeiture, but 
something else — as where by deed the subscriber was released from 
liability in respect of some shares, and indemnified against all past 
liability in respect of them — this was ineSectual, for it was in fact 
not a forfeiture, but a dealing in shares by the company. Hall's 
case, 5 Oh. 707. B 

(/) It will be a consideration, in determining the validity of an alleged for- 
feiture, whether the parties are bargaining at arm’s length or not. 
Snell's case, 6 Ch. 22 ; Hall's ease, 5 Ch. 707. E 

• 

(m) A forfeiture made by two directors out of six, two being the number of 
directors who usually conducted the business of the company, was 
good. Lyster’s oa.se, 4 Eq. 233. P 

(20) Porfeirture, power if not lost. 

The power to forfeit is not lost by the uncalled capital being charged in favour 
of debenture-holders. Be Agency Land & Finance Co. of Australia, 
Bosanquet v. Agency Land <& Finance Co. of Australia, (1903) 20 
T. L. E. 41. G 

(21) Forfeiture— Injunction. 

(a) A forfeiture which is invalid, or oppressive, may be restrained by injunc- 

tion. Johnson v. Lytile’s Iron Agency, 5 Ch. Div. 687 ; Qoulton v, 
London Architectural Co., 1877, W. N. 41. H 

(b) When notice of intended forfeiture for non-payment of a call is given, and 

the share-holder commences an action for rescission for misrepresent- 
ation, the Court will restrain the Company from forfeiting on the 
share-holder giving an undertaking in damages and paying into Court 
the amount of the call with interest. Lamb v. Sambar Bubbers c& 
Qutta Percha Co., Ltd.. (1908) 1 Oh. 545. I 

(22) Forfeiture, when share-hoder may set aside. 

(a) A share-holder may bring an action on behalf of himself and all other 

share-holders to annul the forfeiture of his shares. Suoeny v. Smith, 
7 Eq. 324 [but not to be relieved of his shares on the ground of 
misrepresentation] . Hallows v. Fernie, 3 Oh. 467. J 

(b) Or if the forfeiture be ultra vires the company he may bring such an action 

in his own name merely. Bellerby v. Botoland, (1902) 2 Ch. 14. K 

(5-1) A share-holder induced to take shares by fraud may, even after a forfei- 
ture, repudiate the bargain and defend an action for calls. Aaron's 
Beefs V. Tioiss, (1896) App. Oa. 273. L 

(c) If the company is in liquidation the question may be raised by summons. 

Alma Spini^tg Co., Bottemley's case, 16 Gh. 1). 8B1. M 

(d) And if the shares o.-iunot he restored to the share-holder he may in the 

winding-up be admitted as a creditor for damages. Neto Chile Co., 
45 0h. D. 698. N 

(e) Where a share-holder sent a cheque in payment of calls due, subject to a 

protest which was held to be of no efiect, this was a good tender of 
payment, and the forfeiture of his shares was invalid. See Swenj/ v. 
Swiife, 7 Eq. 324, O 
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1.'—^' Forfeiture of shares ^* — (Concluded). 

(/) Where tender of payment was made at the company’s office on the last 
day limited for payment, and the manager, handing the messenger a 

blank form of receipt to be filled up by the bankers, told him to pay 
it into the bank to the company’s account, but the messenger arrived 
at the hank a few minutes after hanking hours, and therefore, did 
not pay the cheque in until the next day, the payment was in time. 
ClaWre’s case, 27 L. T. 843 ; 21 W. E. 429 ; 42 L. J. (Ch.) 277. P 
(23) Forfeiture hot allowed to he questioned in bankruptcy. 

Notice was on the 25th of November, 1867, sent to A that in default of pay- 
ment of arrears on the 2nd of December his shares would be forfeited. 
On the 29th of November A was adjudicated bankrupt, and that the 
validity of the forfeiture could not be questioned in bankruptcy, but 
must be tried in an independent proceeding. jS. P. Bippon, Be 
4Ch. 639. 0 

(17) If any member fails to pay any call on the day appointed 
for payment thereof, the directors may at any time thereafter, dur- 
ing such time as the call remains unpaid, serve a notice on him 
requiring him to pay such call together with interest^ and anj? 
expenses that may have accrued by reason of such non-payment. 

(Notes). 


[J7.B.— -Bee Notes under “Forfeiture of shares ”, supra.'] 

Corresponding English Law. 

If a member fails to pay any call or instalment of a call on the day appointed 
for payment thereof, the directors may at any time thereafter during 
such time as any part of such call or instalment remains unpaid, 
serve a notice on him requiring payment of so much of the call or 
instalment as is unpaid, together with any interest which may have 
accrued. (Art. 24, Table A, Sch. I, The English Companies Consolid- 
ation Act, 1908.) R 


Interest. 


l.~“ Interest,” 


-is not recoverable unless expressly provided for — . See StocJcen's case, 
(1868) 3 Oh, App. 412. 


If the words of the article are “with interest if any thereon ”, interest is 
recoverable from the date when the call was payable till forfeiture. 
Fame Electric Accumulator Co. v. Fhilliport, (1888) 58 L.T. 525. S 

(18) The notice shall name a further day ^ on or before which 
snch call and all interest and expenses that have accrued by reason 
of such non-payment are to be paid. It shall also name the place 
where payment is to be made, the place so named being either the 
registered office of the Company or some other place at which calls 
of the Company are usually made payable. The notice shall also 
state that, in the event of non-payment at or before the time and 
at the place appointed, the shares in respect of which such call was 
made will be liable to be forfeited. 
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(Notes). 

IN.B, — See, also. Notes uudet “Forfeiture of shares,” siip'a.J 

(1) CoMesponding English Law. 

The notice shall name a farther day ( not earlier than the expiration of fourteen 
days from the date of the notice) on or before which the payment 
required by the notice is to be made, and shall state that in the event 
of nonpayment at or before the time appointed the shares in respect 
of which the call was made will be liable to be forfeited. (Art. 26, 
Table A, The English Companies Consolidation Act, 1908.) T 

« 

(2) Clause, penal. 

This clause being penal, all its requirements must be most carefully followed 
to render a forfeiture valid. Oore-Btowne and Jordan, on Joint-Stock 
Companies, 30th Ed., p. 518. U 

(3) Inaccuracy in complying with conditions precedent— Effect , 

A very little inaccuracy in complying with the conditions precedent to a 
forfeiture, is as against the company as fatal as the greatest. Johnson 
V. Lyttle's Iron Agency, 5 Ch. Div. 687. ¥ 

(4) Company to show compliance with condition precedent, 

(a) If the company rely upon the forfeiture as valid, they must shew that all 
conditions precedent have been complied with ; except that if the 
share-holder lie by for more than six years he may be precluded from 
asserting a claim. Buie v. Jewell, 18 Oh, D. 660. W 

(&) If it is the share-holder who relies upon it as against the company, who 
seek to say that it is invalid, this is another matter. Sea supra. X 

/. — “The notice — day.*’ 

Notice. 

Where there was a right of forfeiture on giving ten clear days’ notice, a 
notice posted on the 27th and received on the 28th of February to 
forfeit “ on Monday the 9th of March, ” the 9th being a Friday, was 
insufficient. Watson v. Bales, 23 Beav. 294. Y 

(19) If the requisitions of any such notice as aforesaid are not 
complied with, any share in respect of which such notice has been 
given may at any time thereafter, before payment of all calls, 
interest, and expenses due in respect thereof has been made, be 
forfeited, by a resolution of the directors^- to that effect. 

(Notes). 

iN.B. — See Notes under “Forfeiture of shares,’’ supra.1 
Corresponding English Law. 

If the requirements of any such notice as aforesaid are not complied with, any 
share in respect of which the notice has been given may at any time 
thereafter, before the payment required by the notice has been made, 
be forfeited by a resolution of the directors to that effect. (Art. 26, 
Table A, Soh. I, The English Oompanies Oonsolidation Act, 1908.) Z 
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i.—‘* Be forfeited by a resolution of the directors.^’ 

(1) Forfeitare, power of, treated as stictissimi juris. 

Where a power of forfeiture exists, it is to be treated as siriciissimi juris. Clare 
V. Bart, 6 H. L. 0. 633. ’ 

(2) Forfeiture, wheu made directors mast see what? 

When a forfeiture is about to be made, the directors must see, first, that they 
have the power to forfeit, and, secondly, that they conform very 
strictly to all the preliminaries prescribed by the articles. Gore-Brown 
and Jordan on Joint-Stock Companies, 30th Ed., p. 310, B 

(3) Forfeiture, exercise of the power o£~Cautiou to be observed, 

(а) A forfeiture of shares may be attacked from two sides — (i) If the shares sub- 

sequently turn out valuable, the original owner may seek to have 
them restored to him ; (ii) If there is a liability upon the shares, the 
creditors are interested to see that some one remains upon the regis- 
ter to meet the liability. Accordingly, great exactness is required; 
Forfeiture must be preceded- by all the proper notices, containing all 
the matters prescribed by the articles, and giving all the time re- 
quired. Gore-Brown and Jordan on Joint-Stock Companies, 30th 
Ed., p, 810. C 

(б) It must be carried out by properly qualified and appointed directors. 

Garden Gully United Quartz Mining Co. v. McLister, (1875) 1 App. 
Oas. 39. D 

(c) The due quorum must be present. Boitoniley's case, (1881) 16 Ch. D. 681.E 

(d) Moreover it must be for the cause intended by the article and not with a 

view to getting rid of an obnoxious share-holder, or with a view to 
relieving the owner of the shares of his liability. Richmond and 
Painter's case, (1858) 4 K. & J. 305 ; Spachman v. Evans, (1868) E.B. 
3H.L. 171. F 

(e) In short, the power must be exercised alike for the benefit of the company 

and with strict justice to the share-holder. Gore-Brown and Jordan 
on Joint-Stock Companies, 30th Ed., p. 310. G 

(4) Forfeiture by resolution of directors— Presumption. 

If the articles provide for forfeiture by resolution of the directors, the Court 
will assume that the resolution was duly passed, if the forfeiture is 
found properly entered in the books, although there is no minute of the 
resolution. Knight's case, 2 Ch. 321. H 

(20) Any share so forfeited shall be deemed to be the property 
of the Company, and may be disposed of ^ in such manner as the 
Company in general meeting thinks fit. 

(Notes). 

Corresponding English Law. 

A forfeited share may be sold or otherwise disposed of on such terms and in 
such manner as the directors think fit, and at any time before a sale 
or disposition the forfeiture may be cancelled on such terms as the 
directors think fit. [Table A, Art. 27, Soh. I, The English Com- 
panies (Consolidation Act), 1908,] I 
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May be disposed of.*’ 

(1) Forfeited share, re-issuing of — Practice in England. 

Forfeited shares may be re-issued as paid up to an amount not exceeding the 
amount paid by the previous holder, and may be so re-issued in consi- 
deration of a sum less than the sum credited as paid on them, 
Morrimi 'v. Trustees Gorp., 1898, W. N. 154 ; 68 L, J. (Ch.) 11 ; 79 
L. T. 605. S 

(2) Forfeited share, liability of new holder of. 

The new holder of a forfeited share will be liable to calls to the amount remain- 
ing unpaid on the share, including the amount which was the subject 
of the call for which the share was forfeited: Buckley on the Com- 
panies (Consolidation) Act, 1908, Ed. 9, p. 599. K 

(21) Any member whose shares have been forfeited shall not- 
withstanding be liable! to pay to the Company all calls owing upon 
such shares at the time of the forfeiture. 

(Notes). 

[See Notes under S. 61, supra ; Especially at pp. 194 — 196, supra,} L 

Corresponding English Law. 

A person whose shares have been forfeited shall cease to be a member in respect 
of the forfeited shares, but shall, notwithstanding, remain liable to 
pay to the company all moneys which, at the date of forfeiture, were 
presently payable by him to the company in respect of the shares, but 
his liability shall cease if and when the company receive payment in 
full of the nominal amount of the shares. [Table A, Art. 28, Sob. I, 
The English Companies (Consolidation) Act, 1908.J M 

h—*’Any member — liable.” 

(1) Forfeiture— Liability -Past-member. 

(a) Forfeiture does not exempt the holder of shares from liability as past- 

menaber. Bridger's case and NeiVs case, (1869), 4 Ch. App. 266. N 

(b) Where there is under the articles a power to recover calls due at the time 

of forfeiture, a share-holder remains liable for a call made, bub not 
payable before the date of forfeiture ; for a call is owing on the day it 
is made, although it be payable on a subsequent day. Dawe’s case, 
38 L, J. (Oh.) 512. O 

(2) Forfeiture— Galls on forfeited shares — Liquidation— Past member of com- 
pany — English Companies Act, 1862 (25 & 26 Yict. C. 89, S. 38). 

The articles of association of a company provided that any member whose 
shares had been forfeited should, nevertheless, be liable to pay all calls 
owing upon the shares at the time of forfeiture. The defendant had 
been the owner of shares in the company, but his shares had been for- 
feited for non-payment of calls. More than a year after the forfeiture 
the company went into liquidation, and the defendant was then sued 
for the unpaid calls that, notwithstanding the provisions of 

S. 38 of the English Companies Act, 1862, sub-Ss. 1, 3, the action 
was maintainable, inasmuch as the defendant was liable, not as a 
contributory, but as a debtor to the company. Ladies Dress Associa- 
tion, Lid. v, PulbrooJc. (1900) 2 Q.B. ,376, died in 2 Bom. L.R.J. 
204. P 
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1.—“ Any member. -..liable^ * — -iGoncluded). 

(3) Befence to an action based on the article. 

To an action based on this article it is a good defence that the contract to 
take shares was induced by fraud, and delay in seeking rescission of 
the contract after forfeiture is no reply to the defence, for as the 
defendant ceased to be a share-holder, it was not incumbent on 
him to taka any active step to avoid the contract, Aaron's Beefs v. 
Ttdss, (1896) A 0. 273, 293, 295. ^ 

Semble, that, in the absence of a provision in the articles that calls owing at 
the time of forfeiture shall notwithstanding forfeiture be payable, pro- 
ceedidfes at law to recover such calls will after forfeiture be incompe- 
tent, for such prooaediugs must stand on the footing that the person 
sued is a share-holder. Slacken' s case, 5 Eq. 6. S 

(22) A solemn declaration in writing, made before a Magistrate, 
that the call in respect of a share was made and notice thereof given, 
and that default in payment of the call was made, and that the for- 
feiture of the share was made by a resolution of the directors to 
that effect, shall be sufficient evidence of the facts therein stated as 
against all persons entitled to such share, and such declaration and 
the receipt of the Company for the price of such share shall consti- 
tute a good title to such share, and a certificate of proprietorship 
shall be delivered to the purchaser, and thereupon he shall be deem- 
ed the holder of such share discharged from all calls due prior to 
such purchase, and he shall not be bound to see to the application of 
the purchase-money, nor shall his title to such share be affected by 
any irregularity in the proceedings in reference to such sale. 

(Notes). 

(1) Goiresponding English Law. 

A statutory declaration in writing that the declarant is a director of the com- 
pany, and that a share in the company has been duly forfeited on a 
date stated in the declaration, shall be conclusive evidence of the 
facts therein stated as against all persons claiming to be entitled to 
the share, and that declaration, and the receipt of the company for 
the consideration, if any, given for the shave on the sale or disposi- 
tion thereof shall constitute a good title to the share, and the person 
to whom the share is sold or disposed of shall be registered as the 
holder of the share and shall not be bound to see to the application 
of the purchase money, if any, nor shall his title to the share be 
affected by any irregularity or invalidity in the proceedings in refer- 
ence to the forfeiture sale or disposal of the share. [Art. 29. Table A; 
Soh. I, The English Gompanies (Consolidation) Act, 1908.] S 

(2) Article, object of. 

The object of this article is to enable the company upon the re-issue of forfeit- 
ed shares to give the purchaser a good title not capable of being im- 
peached on the ground of any irregularity in the forfeiture. Nexo 
Balkis V. BanAlt GoW, 1903, 1 K, B. 461 ; 1904, A. G. 165. T 
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C 071 V ersio 7 i of Shares into Stock. 

(23) The directors may, with the sanction of the Company 
previously given in general meeting, convert any paid-up shares 
into stock. 

(Notes). 

(1) Corresponding English Haw. 

The dicectoES may, with the sanction of the company previously given in gene- 
ral meeting, convert any paid-up shares into stock, and may with the 
like sanction re-convert any stock into paid-up shares of any denomin- 
ation. [Art. 31, Table A, Sch. I, The Englislf Companies (Consolid- 
ation) Act, 1908.] 0 

(2) Scope of the clause. 

Under this clause the sanction of an ordinary resolution will enable the direct- 
ors to convert shares into stock. See Gore-Browne & Jordan, on 
Joint Stock Companies, 30th Ed., p. 619, ¥ 

(24) When any shares have been converted into stock, the 
several holders of such stock may thenceforth transfer their respec- 
tive interests therein, or any part of such interest, in the same 
manner and subject to the same regulations as and subject to which 
any shares in the capital of the Company may be transferred, or as 
near thereto as circumstances admit. 

(Notes). 

Corresponding English Law. 

The holders of stock may transfer the same, or any part thereof, in the same 
manner, and subject to the same regulations as, and subject to which, 
the shares from which the stock arose might previously to conversion 
have been transferred, or as near thereto as circumstances admit ; but 
the directors may from time to time fix the minimum amount of 
stock transferable and restrict or forbid the transfer of fractions of 
that minimum, but the minimum shall not exceed the nominal 
amount of the shares from which the stock arose. [Art. 32, Table A, 
Sch. I, The English Companies (Consolidation) Act, 1908.] W 

(25) The several holders of stock shall be entitled to participate 
in the dividends and profits of the Company according to the amount 
of their respective interests in such stock ; and such interests shall, 
in proportion to the amount thereof, confer on the holders thereof, 
respectively, the same privileges and advantages for the purpose of 
voting at meetings of the Company, and for other purposes, as 
would have been conferred by shares of equal amount in the capital 
of the Company ; but so that none of such privileges, or advantages, 
except the participation in the dividends and profits of the Company, 
shall be conferred by any such aliquot part of consolidated stock as 
would not, if existing in shares, have conferred such privileges or 
advantages. 

79 , 
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(Kates). 

OorrespondiJig English Law. 

The holders of stock shall, according to the amount of the stock held by them, 
have the same rights, privileges, and advantages as regards dividends 
voting at meetings of the company, and other matters as if they hold 
the shares from which the stock arose, bub no such privilege or 
advantage (except participation in the dividends and profits of the 
company) shall he conferred by any such aliq^uot part of stock as 
would not, if existing in shares, have conferred that privilege or 
advantage. (Art. 33, Table A, Sch. I, The Companies (Consolidation) 
Act, •1908.] X 

Increase in Capital. 

(26) The directors may, with the sanction of a special resolntion 
of the Company previously given in general meeting, increase its 
capital by the issue of new shares ; such aggregate increase to be of 
such amount, and to be divided into shares of such respective 
amounts, as the Company in general meeting directs, or, if no direc- 
tion is given, as the directors think expedient. 

(Notes). 

Corresponding English Law. 

The directors may, with the sanction of an extraordinary resolution of the 
company, increase the share-capital by such sum to be divided into 
shares of such amount, as the resolution shall prescribe. [Art, 41, 
Table A, Sch. I, The English Companies (Consolidation) Aot, lOOS.]"!? 

(27) Subject to any direction to the contrary that may be given 
by the meeting that sanctions the increase of capital, all new shares 
shall be offered to the memhersi in proportion to the existing shares 
held by them, and such offer shall be made by notice specifying the 
number of shares to which the member is entitled, and limiting a 
time within which the offer, if not accepted, will be deemed to be 
declined ; and after the expiration of such time, or on the receipt of 
an intimation from the member to whom such notice is given that 
he declines to accept the shares offered, the directors may dispose 
of the same in such manner as they think most beneficial to the 
Company. 

(Notes). 

Cori'espondiiig English Law. 

Subjeofc to any direction to the contrary that may be given by the resolution 
sanctioning the increase of share capital, all new shares shall, before 
issue, be ofiered to such persons as at the date of the offer are entitled 
to receive notices from the company of general meetings in propor- 
tion, as neatly as the circumstances admit, to the amount of the 
existing shares to which, they are entitled. The olicr shall be made 
by notice specifying the number of shares ofiered, and limiting a time 
within which the offer, if not accepted, will be deemed to be declined, 
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and, after the expiration of that time, or on the receipi: of an intim- 
ation from the person to whom the offer is made that he declines to 
accept the shares offered, the directors may dispose of the same in 
such manner as they think most beneficial to the company. The 
directors may likewise so dispose of any new shares which, (by reason 
of the ratio which the new shares bear to shares held by persons 
entitled to an offer of new shares) cannot, in the opinion of the direc- 
tors, be conveniently offered under this article. [Art. 42, Table A, 
Sob. I, The English Companies (Consolidation) Act, 1908.] Z 

N.B. — This article (Art. 27) provides that the new shares should be offered 
to “ Uw members.''' Art, 42 of the English Act^ provides that the now 
shares should be offered to such persons as at the date of offer are 
entitled to receive, 

l.~“ Members.’' 

“ Memhers,” what the term includes. 

The term “ members ” includes the legal personal representatives of a member 
who dies between the date of the sanction of the increase of capital 
and the date of the offer, and sembU, generally the representatives of 
a deceased member whose name remains on the register. James 
V. Buena Ventura Syndicate, (1896), 1 Oh. 456. & 

(28) Any capital raised by the creation of new shares shall be 
considered as part of the original capital, and shall be subject to the 
same provisions, with reference to the payment of calls and the 
forfeiture of shares on non-payment of calls or otherwise, as if it had 
been part of the original capital. 

(Notes). 

Corresponding English Law. 

The new shares shall be subject to the same provisions with reference to the 
payment of calls, lien, transfer, transmission, forfeiture, and other- 
wise as the shares in the original share-capital. [Art. 43, Table A, 
Sob, I, The English Companies (Consolidation) Act, 1908 ] B 

General Meetings. 

(29) The first general meeting shall be held at such time, not 
being more than six months after the registration of the Company, 
and at such place, as the directors may determine. 

(Notes). 

Corresponding English Law. 

Cf. [Act. 45, Table A, Sch. I, The English Companies (Consolidation) Act, 
1908.] C 

(30) Subsequent general meetings i shall be held, once at the 
least in every year, at such time and place as may be^ prescribed by 
the Company in general meeting ; and, if no other time or place is 
prescribed, a general meeting shall be held on the first Monday in 
February in every year, at such place as may he determined by the 
directors. 
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■ . 

(Notes). 

Gomspoadmg Eaglish Law. 

A general meeting shall be held once in every year at snob time (not being 
more than fifteen months after the holding of the last proceeding 
general meeting) and place as may be prescribed by the company in 
general meeting, or, in default, at such time in the month following 
that in which the anniversary of the company’s incorporation occurs, 
and at such place, as the directors shall appoint. In default of a 
general meeting being so held, a general meeting shall be held in the 
month next following, and may be convened by any members in the 
sam% manner as nearly as possible as that in which meetings are to 
be convened by the directors. [Art, 46, Table A, 8ch. I, The English 
Companies (Consolidation) Act, 1908] . D 

1.— “ Meetings,^* 

(1) One share-hoIder—Meetiog. 

One share-holder does not make a meeting. Sharp v. Dawes, 2 Q.B. Div. 26. E 

(2) Committee of Board of Directors. ^ 

But a Committee of a Board of Directors may consist of only one parson. 
Taurine Go., 25 Gh. Div. 118. F 

(31) The above-mentioned general meetings shall be called 
ordinary meetings; all other general meetings shall be called 
extraordinary, 

(Note). 

Oorreponding English Law. 

This article is word for word the same as Article 47, Table A, Sch. I, The 
English Companies (Consolidation) Act, 1908. G 

(32) The directors may, whenever they think fit, and they 
shall, upon a requisition made in writing by not less than one-fifth 
in number of the members of the Company, convene an extra- 
ordinary general meeting i. 

(Note). 

Corresponding English Law. 

The directors may, whenever they think fit, convene an extraordinary general 
meeting and extraordinary general meeting shall also be convened by 
such requisition, as provided by section sixty-six of the Companies 
(Consolidation) Act, 1908. If at any time there are not within the 
United Kingdom sufficient directors capable of acting to form a 
quorum, any director or any two members of the company may 
convene an extraordinary general meeting in the same manner as 
nearly as possible as that in which meetings may be convened by the 
directors. [Art. 47, Table A, Sch, I, The English Companies (Con- 
solidation) Act, 1908.] u 

I— “Extraordinary g 0 Heral meeting.** 

( 1 ) Meeting convened cannot be postponed. 

When a meeting has been convened, semhle, the directors cannot postpone 

it. Smithv. Partridge Mines, {1906) 2 Gh. 193. I 
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/. — Extraordinary general meetlag^'— {Concluded). 

(2) Defect: in convening meeting. 

A meeting convened by a Board not properly constituted (e.g., by the exclu- 
sion of.persons entitled to be present) may be so irregular that its re- 
solutions will be inefiectual. JSarbmv. Phillips, 23 Gh. Div, 14, 34. J 
The same result will ensue where the meeting is summoned by the secretary, 
without the authority of the ^ directors duly assembled at a Board, 
Haycraft Cold Co,, (1900) 2Gh. 230 ,■ or without any authority from 
sunj diteatoxs. State Wyomoming Syndicate, {1901)2 Qh. K 

(3) Interference by Conrt. 

(а) Upon the principle that the Court will not interfere with internal manage- 

ment, the Court will not direct a meeting for general purposes where 
the directors or the requisite number of share-holders do not think 
proper to summon one. MacDougall v. Gardiner, 10 Oh. 606. Ii 

(б) It is elementary that the Court will not interfere with internal manage- 

ment, and in fact has no jurisdiction to do so. Burland v. Earle, 
(1902), A.O. 93, M 

(c) If a meeting cannot be otherwise summoned at all, or if the object is a 

special one, such as to ascertain whether legal proceedings instituted 
by shareholders in the name or on behalf of the Company have the 
approval of the company, (See Atwool v. Merry weather, 5 Bq. 464 n). 
The Court might call a meeting {Quaere whether, except in a winding- 
up the Court has any power to call a meeting ; Mason v. Harris, 
11 Oh, Div. 97, 109); or give an opportunity for a meeting to be called. 
See Buckley on Companies (Consolidation) Act, 1908, 605. N 

(d) The Court may control the directors as to the date at which a meeting shall 

be summoned if they are exercising their discretion improperly, e.g., 
are calling the meeting earlier than usual in order to exclu de from 
voting the transferees of shareholders who have recently executed 
transfers with a view to increasing their voting power. Cannon 
V. Trash, 20 Eq. 669. 0 

(e) It must be a very strong case indeed which will justify the Court in 

restraining a meeting of shareholders. Isle of Wight Bailway Co, v. 
Tahourdin, 25 Oh, Div. 320. P 

(33) Any requisition made by the members shall express the 
object of the meeting proposed to be called, and shall be left at the 
registered office of the Company. 

(34) Upon the receipt of such requisition the directors shall 
forthwith proceed to convene an extraordinary general meeting. 
If they do not proceed to convene the same within twenty-one days 
from the date of the requisition, the requisitionists, or any other 
members amounting to the required number, may themselves 
convene an extraordinary general meeting. 

Proceedings at Qenercbl MeBting . 

(35) Seven days’ i notice 2 at the least, specifying the place, 
the day, and the hour of meeting, and in case of special business the 
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general nature of such business, shall be given to the members in 
manner hereinafter mentioned, or in such other manner, if any, as 
may be prescribed by the Company in general meeting; but the 
non-receipt of such notice by any member shall not invalidate the 
proceedings at any general meeting. 

(Notes). 

(1) Corresponding English Law. 

Seven days’ notice at the least {exclusive of the day on which the notice is served or 
deeimd to be served, but inclusive of the dayjor which the notice is given) 
specifying the place, the day, and the hour of meeting and, in case of 
special business, the general nature of that business shall be given iu 
manner hereinafter mentioned, or in such other manner, if any, as 
may be prescribed by the company in general meeting, to such persons 
as are, under the regulations of the company, entitled to receive such 
notices from the company ; but the non-receipt of the notice by any 
member shall not invalidate the proceedings at any general meeting. 
[Art. 49, Table A, Sch. I, The English Companies (Oousolidation) 
Act, 1908.] 0 

(2) Scope aud applicability of this article. 

This article does not apply to meetings of the subscribers of the memorandum: 
only reasonable notice of such meetings is necessary. John Morley 
Building v. Barras, (1891) 2 Oh. 886. R 


“ Seven days. ” 


Seven days. 

The days must, it is conceived, be days calculated from midnight to midnight. 
Mercantile Investmetit Go, v. Internatioiml Co, of Mexico, (1893) 1 Oh, 
484-n at 489-n. S 


2. — ^‘Notice — the general nature of such business.” 

(1) Notice of business to he transacted. 

(а) When a meeting is called for business, of which notice is necessary, the 

notice must give substantial information as to that which is proposed 
to be done; resolutions passed upon insufficient notice may be invalid. 
Garden Gzilly Co, v. McLister, 1 A.O. 39. T 

(б) Where a notice of a meeting to receive the directors’ report and to elect 

directors was accompanied by a report which stated “Directors: — 
You will bo asked to ratify the election of A.’’, held that this was 
sufficient notice of that business. Boschoek v. Fuke, (1906) 1 Oh. 148. U 

(2) Notice of meeting for special business — Extraordinary meeting. 

Notice of a meeting .summoned “ on special business ’’ is not sufficient notice 
for an extraordinary meeting. Wills v. Murray, 4 Ex, 843. ¥ 

(3) Notice, sufficiency of. 

It may be impossible adequately to convey the “ general ’’ nature of the busi- 
ness without going into detail. Youjig v. SoMi/z African Syndicate, 
(1896) 2 Oh. 268, where the questiou of what is sufficient notice was 
discussed, yf 
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2.—“ Notice .. . , the geaeral nature of such business ’’—{Coitchided) . 

(i) Notice— Want of observance of fomalities. 

When the shareholders have in substance had notice, the want of observance 
of formalities in respect of the manner of giving notice will not neces- 
sarily render the proceedings at the meeting invalid. At any rate, a 
member who was present at the meeting cannot question its regularity, 
British Sugar Befrning Co., 3 K. & J. 408. X 

(5) Notice when deemed to be served. 

(a) The notice is deemed to be served on the day on which the letter would be 
delivered in the ordinary course of post. Gore-^rowne and Jordan on 
Joint Stock Companies, 30th Ed., p. 523. Y 

[h) In many cases this will add two days to the time required. The day of 
service is not to be counted in reckoning the seven days’ notice, but the 
day of meeting may be counted. {Ibid.) Z 

(36) All business i shall be deemed special that is transacted at 
an extraordinary meeting, and all that is transacted at an ordinary 
meeting, with the exception of sanctioning a dividend, and the 
consideration of the accounts, balance-sheets, and the ordinary 
report of the directors. 

(Notes). 

Corresponding English Law. 

This article is exactly similar to the first portion of Art. 50, Table A, Sch. I, 
The English Companies (Consolidation) Act, 1908. In the English 
enactment in continuation, of what is stated in this article we find 
the following “—and auditors, the election of directors and other 
officers in the place of those retiring by rotation, and the fixing of the 
remuneration of the auditors.” K 

/. — “Business.” 

Notice— Business to be transacted. 

The business of which notice must be given is everything not referred to in the 
exceptions above, including all business done at extraordinary meet- 
ings. The business referred to in the exceptions may be transacted 
although not mentioned in the notice convening the meeting. Gore- 
Browne and Jordan on Joint Stock Companies, 30th Ed., p. 523. B 

(37) No business shall be transacted at any general meeting, 
except the declaration of a dividend, unless a quorum of members^ 
is present at the time when the meeting proceeds to business. Such 
quorum shall be ascertained as follows, that is to say : If the persons 
who have taken shares in the Company at the time of the meeting 
do not exceed ten in number, the quorum shall be five, if they 
exceed ten, there shall be added to the above quorum one for every 
live additional members up to fifty, and one for every ten additional 
members after fifty, with this limitation that no quorum shall in any 
case exceed twenty. 
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(Notes). 

Goi’i'espondiiig Eaglish Law. 

No busiaess shall be transacted at any general meeting unless a quorum of 
members is present at the time when the meeting proceeds to 

business ; save as herein otherwise provided three members personally 

present shall be a quorum, [Art. 51, Table A, Sch. I, The English 
Oompanies (Oonsolidation) Act, 1908.3 ® 

I.—** Quorum of members/* 

Meml3ej?B— Qualification . 

Whether uncter this article the members to form the quorum must be members 

entitled to vote, gMaeye. Young v. South African Syndicate, (1896) 
2 Ch. 268 (277). 

(38) If, within one hour from the time appointed for the meet- 
ing, a quorum is not present, the meeting, if convened upon the 
requisition of members, shall be dissolved. In any other case, it 
shall stand adjourned to the same day in the next week, at the same 
time and place ; and if, at such adjourned meeting, a quorum is not 
present, it shall be adjourned sine die. 

(Notes), 

(1) Corresponding English Law. 

If within half an hour from the time appointed for the meeting, a quorum is not 
present, the meeting, if convened upon the requisition of members, 
shall be dissolved ; in any other case it shall stand adjourned to the 
same day in the next week, at the same time and place, and, if at the 
adjourned meeting a quorum is not present within half an hour from 
the time appointed for the meeting the members present shall be a 
quorum. [Art. 62, Table A, Sob. I, The English Companies 
(Consolidation) Act, 1908.] E 

N.B. — Eor “ one hour ” in this article, we have ‘‘half an hour” in the 
English Enactment. While this article states that ‘‘ if at the adjour- 
ned meeting a quorum is not present, it shall be adjourned sine die, 
in the English Act it is stated that ‘‘ the members present at the ad- 
journed meeting shall be a quorum.” 

(2) Resolution when invalid. 

{a) A resolution passed at a meeting at which a proper number of persons 
is not present is altogether invalid. Howbeach Goal Co. v. Teague, 
5H. &N. 151. ’ F 

{b) So also one passed at a meeting improperly convened. Harbenv. Phillips, 
23 Ch. Div. U (34.) G 

(39) The chairman (if any) of the board of directors shall pre- 
side as chairman at every general meeting of the Company. 

(Notes). 

Corresponding English Law. ' 

This article is word for word the same as Art. 53, Table A, Sch, I, The 
English Companies (Consolidation) Act, 1908. H 



ist Soh.] , Act ¥! of 18S2 (the Indian companies act). 


627 


(40) If there is no such chairman, or if at any meeting he is 
not present within fifteen minutes after the time appointed for 
holding the meeting, the members present shall choose some one of 
their number to be chairman. 

(Note). 

Oorresponding English Law. 

This article is almost exactly similar to Art. 54, Table A, Sch. I, The English 
Companies (Consolidation) Act, 1908. In the English enactment, the 
following phrase, “ or is unwilling to act ” is added after the word 
“meeting”. • I 

(41) The chairman may, with the consent of the meeting, 
adjourn any meeting ^ from time to time, and from place to place, 
but no business shall be transacted at any adjourned meeting other 
than the business left unfinished at the meeting from which the 
adjournment took place. 

(Notes). 

Gopsesponding English Law. 

The chairman may, with the consent of any meeting at which a quorum is 
present (and shall if so directed by the meeting), adjourn the meeting 
from time to time and from place to place, but uo business shall be 
transacted at any adjourned meeting other than the business left 
unfinished at the meeting from which the adjournment took place. 
When a meeting is adjourned for ten days or more, notice of the 
adjourned meeting shall be given as in ftie case of an original meeting. 
Save as aforesaid it shall not be necessary to give any notice of an 
adjournment or of the business to be transacted at an adjourned 
meeting. [Art. 55, Table A, Sch. I, The English Companies (Con- 
solidation) Act, 1908.] J 

I. — “ The Chairman — adjourn any meeting^ 

Meeting— Adjournment to be made by whom. 

{a) There is at common law a right of adjournment of a public meeting. 
Reg, V. D’Oyly, 4 Perry and Davison 52; but see Salisbury Gold Co, v, 
Hathorn, (1897), A.C. 268, 215, infra. ' K 

Senible, if lies in the chairman. {Ibid.) 

(b) But this must be for the proper conduct of the business, not for its frustra- 

tion, A chairman has no power to stop a meeting at his own will 
and pleasure ; the meeting by itself can resolve to go on with the 
business for which it has been convened, and appoint another 
chairman, Natmtal Dwellmgs v. Sykes, 1894, 3 Ch. 159. L 

(c) The chairman has no power to stop or adjourn a meeting without its 

consent. National Dwellings Society v. Sykes, (1894) 3 Gh, 159. M 
{d) This clause requires the chairman to adjourn if so directed by the meeting. 
Gore-Brown and Jordan on Joint-Stock Companies, 30th Ed., 
p. 524. H 

(e) In the absence of special provision (which there is here) a chairman is not 
bound to adjourn a meeting, though a majority of members present 
wish him to do so ; he cannot adjourn it of his own mere motion, 
Salisbury Gold Co. V, Hathorn, 1897, A.G. 263. 0 
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The Chairman — adjourn any meeting ’"—{Conohided). 

(/) SCW 2 &/ 6 .— The directors cannot postpone a meeting after it has been con- 
vened. Smith V. Paringa Mines, (1906), 2 Ch. 193. ^ 

ig) A majority cannot refuse the minority a hearing ; but after the minority 
has had a fair hearing the chairman may, with the sanction of a vote 
of the meeting, close the discussion and put the question to the vote. 
W ally. London and Northern Gorp, (1898), 2 Oh. Q 

(42) At any general meeting, unless a polU is demanded by at 
least five member.^, a declaration by the chairman that a resolution 
has been carried,* and an entry to that effect in the book of proceed- 
ings2 of the Company, shall be sufficient evidence of the fact, without 
proof of the number or proportion of the votes recorded in favour of 
or against such resolution. 

(Notes). 

CcrPGsponding English Law. 

At any general meeting a resolution put to the vote of the meeting shall be 
decided on a show of hands, unless a poll is (before or on the declara- 
tion of the result of the show of hands) demanded by at least three mem - 
bers, and, mrless a poll is so demanded, a declaration by the chairman 
that a resolution has, on a show of hands, been carried, or carried 
unanimously, or by a particular majority, or lost, and an entry to 
that eflect in the boob of the proceedings of the company shall be 
conclusive evidence of the fact, without proof of the number or pro- 
portion of the votes recorded in favour of, or against, that resolution. 
[Art. 66, Table A, Sch. I, The English Companies (Consolidation) 
Act, 1908.] R 

N.B. — In the English enactment reference is made to “show of hands”. 
That is not to be found in this article. According to the English Law 
for a poll, there should be a demand at least by 3 members; but under 
this article the demand should be from at least 5 members. 


“Po//.” 

Poll when to be demanded. 

The demand for a poll must be “ before or on the declaration of the result of 
the show of hands.” It seems that a demand for a poll after the 
meeting has proceeded to other business would be too late. Any 
attempt to prevent a poll by passing rapidly to other business would 
fall. Gore-Browne & Jordan on Joint-Stock Companies, 30tb Ed., 
p. 624. S 

2. — Declaration — book of proceedings.” 

Poll— Demand—Chairraan’s declaration of the result— Entry in book of proceedings 
—Effect. 

(a) If the articles specify that five or less persons may demand a poll, these 
provisions of the Articles will prevail, and a poll may be demanded by 
the number specified in the articles, but not by fewer persons, and, 
unless the poll is demanded by : the proper number of persons, the 
chairman’s declaration of the result of the voting on the special or 
extraordinary resolution will be conclusive. Gore-Browne & William 
Jordan on Joint-Stock Companies, 30th Ed., p, 261. T 
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2.—“ Declaration. ...book of proceedings ’^—{Concluded), 

{b) Table A, Art. 42, extends this effect of the Chairman’s declaration, if 
accompanied by an entry in the minute book, to other resolutions. 
(Ibid.) U 

(c) This will prevent the Question being re-opened in legal proceedings, oven if 

evidence is tendered that the ehairinan’s declaration %vas wrong, 
(Armtv. United African Lmtds, (1901) iCh, 51S, C.A.) unless an error 
appears on the face of the declaration of the chairman, e.g., where he 
states the number of votes given and they are in sufficient. Caraial 
(New) Mines, Litnited, (1902) 2 Oh. iOS. ¥ 

(d) Where the Articles of Association declared that il* votes were not dis- 

allowed at the meeting they should be good for all purposes, it 
was held that, in the absence of fraud or bad faith, the resolution 
could not be impeached on the ground that votes w’ere improperly 
received. Wall v. London and Northern Assets Corporation No. 2, 
(1889) Oh. 550. W 

(43) If a poll is demanded by five or more members it shall 
be taken in such manner as the chairman directs and the result of 
such poll shall be deemed to be the resolution^ of the Company in 
general meeting. In the case of an equality of votes at any general 
meeting, the chairman shall be entitled to a second or casting vote. 
(Notes). 

This article is almost exactly similar to Arts. 57, 58, Table A, Soh. I, the 
English Companies (Consolidation) Act, 1908. X 

“Po// is demanded members.** 

(1) Poll — Demand to be made by whom. 

(a) It is an attribute at common law of all public meetings that any qualified 

person may demand a poll. Reg, v. Wimbledon Local Board, 8 Q.B. 
Div. 459. ¥ 

(b) Queere, whether a demand for a poll which has been acceded to can be 

withdrawn after the close of the meeting. Rex v. Dover, 1903 
1 Iv.B. 668. Z 

(2) Poll, Power of demanding. Exercisable by whom — Proxy. 

(a) Where the power of demanding a poll was by the articles given to share- 

holders qualified to vote and holding so many shares, the power was 
exercisable only by share-holders present in person, for the holder of 
proxies is not the holder of the shares included in the proxy. Reg. v. 
Government Stock Investment, 9 14:2, K 

(b) Both the demand for a poll and the method of taking it must of course be 

in accordance with the provisions of the Articles. Haven Gold 
Mining Co., (1892) 20 Ch. B. 151. B 

(c) The chairman must decide whether a poll is properly demanded, having 

regard to the Articles, which sometimes impose a limit of time for the 
demand, and require that a certain proportion of the Capital of the 
Company, shall be represented as well as a certain number of shares. 
Gore-Brown and Jordan, oh Joint-Stock Companies (30th Ed.), p. 260, C 

(d) A proxy authorizing a person to vote does not authorize him to demand a 

poll. Ravm Gold Miming Co., 20 Gh. B. 151, 157. D 
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2.~“ It shall be taken.... directs.*’ 

( 1 ) “ PolJ, demand of—Chairman’s duties and rights. 

{a] The Chairman has generally, also, to determine how the poll is to be 
taken. Gore-Brown and Jordan on Joint-Stock Companies, 30th. 
Ed., p. 260. E 

(6) It has been said that if a poll is demanded, the chairman cannot direct it 
to betaken then and there, but that an opportunity ought to be 
given for the members who are not present to vote at the poll. 
Hm-bury Bridge Go,, 11 Ch. Div. 109. E 

(c) There is, however, authority to the contrary in Beg. v. D'Oyly, 12 Ad & El 

139r & 

(d) Kay, J., held that under an article providing that the poll shall be taken 

“ in such manner as the chairman shall direct, ” the poll may be 
taken then and there. Chillington Iron Co,, ^9 Gh. D. 159. H 

(e) Seats, if the articles require that the poll be taken subsequently, British 

Max Go., 1889, W.N. 7. I 

(/) If there is a question of much importance to be decided, he may fix a 
future day, and notice should be given to all the share-holders of the 
appointed place and time. If the matter is not of great importance, 
or if there is a representative gathering of share-holders present, the 
poll may betaken at once. Ghillington Iron Co., (1886) 29 Oh. D. 
1S9. J 

ig} In any case the votes should be taken in writing, and an entry made of 
how many votes each share-holder is entitled to give and actually 
does give. Each share-holder should sign his name as a guarantee 
that there is no personation. The chairman must declare the result 
of the poll, but it is most desirable that there should be scrutineers 
present on each side at the counting. Proxies may be used in the poll, 
if allowed by the regulations of the company. If there are several 
resolutions, the poll must be taken on each separately. If it be 
taken on a number of resolutions together, they cannot be validly 
passed. Patent Wood Keg Syndicate v. Pearse, (1906) W.N. 164. K 

(2) Poll— Article contemplating voting in person. 

If the Articles contemplate voting in person the chairman cannot direct that 
the poll be taken by the voting papers. McMillan v. Le Roi, 1906, 1 
Oh. 331. L 

(3) Foil, no demand of— Voting by numerical majority. 

By English common law, votes at all meetings are taken by show of hands, 
and it is only when a poll is taken that regard is to be had to 
voting power according to number of shares. Unless a poll is demand- 
ed, the voting will go by numerical majority. Horhury Bridge Go., 
n Ch. D. 151, 157. M 

(4) Company— Meeting of share-holders— Power of chairman— Poll— Time for 

taking a poll— Right of share-holder to vote at meeting— Construction. 

{«) At common law and where tbe taking of a poll is not governed by statute or 
special rule, the chairman of a meeting is the proper authority to fix 
the time and place for the taking of a poll ; and a poll is properly and 

correctly taken immediately after the termination of the meeting 15 

B. 164. 
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2.—*^ It shall be taken.. ..directs {Concluded). 

{h) Tlia same rules apply to meetings of registered companies unless their 
Articles prescribe some other procedure. {Ibid.) 0 

(c) The object of a poll in the case of a meeting of members of a registered 
company, as of other meetings, is to ascertain the true sense of the 
meeting, and is not to give absent members a further opportunity 
of voting, unless a contrary intention is expressly or impliedly to be 
gathered from the Articles of the company. {Ibid.) P 

{d) There is no presumption in construing a doubtful Article in the latter 
sense. {Ibid.) Q 

(e) One of the Articles of Association of a Joint Stock Company provided 
as follows ; — “ Every share-holder not disqualified by the preceding 
Article or Article No. 17, and who has been duly registered for three 
months previous to the general meeting, shall be entitled to vote at 
such meeting, and shall have one vote in respect of every share held 
by him.” 

Held, that the meaning of the above Article was merely that a share-holder 
should be registered for three months before he could vote, but that 
having thus once acquired the right to vote he had one vote in respect 
of every share held by him. It was not necessary under the Article 
that every such share should have been held by him for three months. 
{Ibid). R 

3. Resolution.” 

(1) Resolution— Necessity— Importance. 

(а) A resolution of the proper majority of the share-holders in general meeting 

is the proper mode of declaring the will of the corporation, but if all 
the shareholders, and not a majority only, expressly assent the 
absence of a resolution may be immaterial. Wenloch v, Biver Dee Co. , 
86 Oh. Div. 675 n, 631 n. S 

(б) As to what is an act of the corporation binding the corporation, and what 

constitutes a meeting of the corporation, some authorities will be 
found collected in Staple of England v. Banls of England, Per Wills, 
J. 21 Q.B.D, 165. T 

(2) Motion, seconding of. 

It is not necessary that a motion put to the meeting should be seconded, and, 
semblCi a question might be put by the chairman without its being 
either proposed or seconded. JSorbu7'y Bridge Go., 11 Gh. D. 109. U 

Votes of Members. 

(44) Every member shall have one vote for every share up to 
ten. He shall have an additional vote for every five shares beyond 
the first ten shares up to one hundred, and an additional vote 
for every ten shares beyond the first hundred shares i. 

(INotes). 

Corresponding English Law. 

On a show of bands every member present in person shall have one vote. 
On a poll eveiy member shall have one vote for each share of which 
he is the holder. [Art. 60, Table A, Sch. I. The English Companies 
(Consolidation) Act, 1908,] Y 
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N.B.— The graduated scale, diminishing the voting power of the holders of 
large blocks of shares contained in this Article is not to be found in 
Art. 60, the English Companies (Consolidation) Act, 1908. 

/. — Every member — shares,** 

(1) Yote— Larger number of shares --Smaller number of yotes—Eight of share- 
holder to transfer shares to nominees for getting raaximmn voting power. 

Where under the articles (as in Art. 44, Act VI of 1882) a larger number of 
shares gives a relatively smaller number of votes, a share-holder may, 
with a view to a particular meeting, transfer his shares or some of 
them to nominees in such manner as to secure to himself the maxi- 
mum list of voting power, and unless the directors have under the 
articles some power to refuse registration available against him they 
cannot decline to register his transfers. Stranton Iron Go., 16 Eq. 
559 ; Pender v. Lushington, (1877), 6 Oh. D, 70. W 

(2) Direotoi*— Personal interest— Right to vote as share-holder. 

(a) Notwithstanding the fact that a director disentitled under the articles to 
vote as director in respect of any contract in which he is interested, 
he is entitled so to vote as a share-holder at a general meeting. East 
Pant Du Mining Co., v. MerryioeatJier, 2 H. & M. 264. X 

{b) A share-holder is entitled to vote as he pleases, and to consult his own 
interest, (provided his vote be 6ona fide, and not eontrary to public 
policy). Elliot v. Richardson, L.R. 8 0. P. 744. Y 

(c) In the absence of anything in the articles to the contrary, he is not 

debarred from voting upon a question in which he is personally 
interested. Of. London and Mercantile Discount Oo., lEci. ^11. z 

(d) His vote, if not impeachable for fraud, may in fact determine the matter 

in his own favour by turning the scale. North West Transportation 
Go. V. Beatty, 12 A.C. 689, 593. A 

(e) “ Unless some provision to the contrary is to be found in the charter or 

other instrument by which the company is incorporated, the resolu- 
tion of a majority of the share-holders duly convened upon any ques- 
tien with which the company is legally competent to deal is binding 
upon the minority, and consequently upon the company, and every 
share-holder has a perfect right to vote upon any such question, 
although he may have a personal interest in the subject-matter oppos- 
ed to or different from the general or particular interests of the 
company.” {Ibid.) B 

(/) Where the question was whether or not the company should adopt a bill 
which had been filed to impeach the title of some of the share-holders, 
the holders of those shares were entitled to vote. To have decided 
otherwise would have been to prejudge the question at issue. East 
Pant Du Mining Co. v. Merry weather, 2 H & M. 254. C 

(g) Where the question was whether the Company should purchase a steamer 
belonging to one member, the resolution to do so was binding although 
that member’s own vote turned the scale. Nor tli West TrunspoyfafioJi 
Co. V. Beatty, 12 A.C. 589. D 

{h) The share-holder’s vote is a right of property, and he is entitled if be pleases 
is to exercise it in a manner adverse to what others may think the inter- 

est of the company, and from motives of his own individual interest. 
Pender v. Lushmyton, 6 Oh. D. 70. E 
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/. — Every member — shares**— {Concluded). 

{i) He may for valuable consideration bind himself as to the manner in which 
he will in the future give his vote. Qreemvell v. Sorter, 1902, 1 Gh. 
530, F 

(3) Sight of minority to sue— Use of company’s name— Rules. 

In cases where a minority are being overborne by the vote of a majority, or 
where some member or members are desirous of litigating some ques- 
tion connected with the company, and it is an open question whether 
they form a majority of the company or not, a question often arises as 
to the right to sue, and in case there be a rightjio sue, then as to the 
proper form of action. The following rules summarised by Buckley 
in his work on'the Companies (Gonsolidation) Act, 1908, pp. 612—614 
may with advantage be cited here. G 

Fettles. 

I. (a) If an act, not ultra vires the corporation, and which therefore might be 

done with the approval of a majority, be done irregularly and 
without such approval, then the majority are the only persons who 
can complain. I'oss v. Earbottle, 2 Hare 461; Burland v. Earle, 1902, 
A.0. 93. H 

(6) The Court will not entertain the complaint except at the instance of the 
majority, and in a proceeding in which the corporation is plaintiff. 
Mozleyy, Alston, 1 Ph. 790. 1 

II. (a) In any proceeding brought to redress a wrong done to the corporation or 

to recover property of the corporation, or to enforce rights of the cor- 
poration, the corporation is the only proper plaintiff. Gray v. Lewis, 
8 Oh. 1035, 1050. J 

(b) Except that if (see rule III, infra) an individual corporator sues the 

corporation to prevent it from doing something ultra vires, e.g., to 
restrain it from carrying out an agreement with a third party, and 
joins that third party as a defendant, then as a necessary incident to 
the first part of the relief claimed, the Court will go on to direct 
the repayment of money, or restoration of property paid or disposed 
of under the agreement. Russell v. Wakefield Waterworks Co., 20 
Eq. 481. K 

III (a) A single share-holder suing on behalf of himself and others (as to 
joining such a cause of action with a purely personal claim, see 
Sfrond V. Dawjsow, 1898, 2 Q.B. 44.), or suing alone and not on behalf, 
[Simpson v. Westminister Palace Hotel Go., 8 H.L.C. 712), may make 
the company a defendant, and may restrain the company and 
directors from doing an act which is illegal (see Natusch v. Irving, 
Gow on Partnership, App. 398;), or criminal (PmueZZ v. Rempton 
Park, 1897, 2 Q.B. 242, 260, 268 ;) or ultra vires the corporation, and 
which a majority are consequently unable to affirm. E.Q. Holmes v. 
Neiocastle Abattoirs Co., iGh. 'D. QQ’A, L 

(5) A stranger who is not specially damaged cannot sue. Ware v. Regent’s 
GawaZOo., 3DeG «Sr J. 228. M 

(c) Neither semble a share-holder, who has with knowledge received and re- 

tains part of the proceeds of the wZZra vires act. Towers v, African 
T«£/ Co., (1904), 1 Ch. 568. N 
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Rttles-~(Gontinvued). 

(d) If, however, a majorifcy are opposed to the illegal act, qucsre whether 
the company should not be made or at any rate joined as plaintiff. 

IV. If the act complained of be not ultra vires, but be a wrong done to the 

corporation, of which therefore the Corporation alone on the principles 
already stated can complain, yet if the alleged wrong-doers be them- 
selves the majority, or turn the scale of the majority, then the 
minority may sue by one share-holder on behalf of himself and others, 
Atwoolv, Merry weather, 5 iQi {n). 0 

V. (ft) The above are general rules strictly adhered to, but not inflexible, and 

any case in which the claims of justice require that an action in which 
the company is not plaintiff should be entertained, may be made an 
exception. See Per Jessel, M.E., in Russell v. Wakefield Water 
zcor/rs Oo., 20 Bq. 482. P 

(6) But if the case is one in which the company ought to sue then (subject 
to rule VI) the share-holder must exhaust all reasonable means of 
obtaining the institution of an action by the company before suing 
himself. Moms v. Morris, 1877, W.N. 6. Q 

(c) But if the case be one of class (IV), it is idle to say that a meeting ought 
to be called in which the alleged wrong-doers should not vote, for 
that would be trying the question of fraud as a preliminary step for 
ascertaining the frame of the action, in which it is to be tried. 
Mason v. Harris, 11 Oh. 97. R 

VI. (a) If the case be one in which the company ought to be plaintiff, the 

fact that the seal is in the possession of the adverse party will not 
necessarily preclude the intending plaintiffs from using the company’s 
name. Neither will it be necessary to obtain the resolution of a 
general meeting in favour of the action before the writ is issued. In 
many cases the delay might amount to a denial of justice. In a case 
of urgency, the intending plaintiffs may use the company’s name, 
but at their peril, and subject to their being able to shew that a 
meeting be called at the earliest possible date to determine whether 
the action really has the support of the majority or not. Exeter and 
Crediton Railway Co., v. Buller, 5 Baiho. cas. 211. S 

(6) If it appears that the company’s name has been used improperly, it will 
be struck out. Silber Light Co. v. Silber, 12 Ch. D. 717. T 

(c) And either the solicitor who used it, {Newhiggin Gas v. Armstrong, 
13 Oh. Div. 310,) or the person who in fact instructed the solicitor, 
[La Compagnie de Maymlle v. Whitley, 1896, 1 Gh. 788, 804 ;) will, 
(notwithstanding a previous discontinuance, Go /d Reefs v. Dawson, 
1897, 1 Oh. 788, 804 ;), be ordered to pay the company’s costs as 
between solicitor and client and the defendant’s costs as between 
party and party. U 

VII. (a) A single share-holder may sue. the company to enforce any individual 

right of his own, e.p., his right, to have his vote recorded. PeMder V. 
htLshington,&Gh..D.lQ,Zl, Y 

(6) or hi.s right as a director to restrain his co-directors from excluding 
him from the board, Pulbrook v. Richmond Go., 9 Gh. D. 610. W 


K. 
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Rules— (Conchided), 

(4) Bight to sue—Use of Gompans’s name — Company in liquidation. 

When the oomjranj’ is in liquidation, the only persons to whom the Court has 
any jurisdiction to give leave to use the company’s name are the 
creditors and contributories. The principle on which leave to use 
the company’s name is given is the same as that on which a cestui 
que trust could formerly file a bill against his trustee to be allowed 
to use his name to recover trust property. Where upon an applica- 
tion in the winding*up, an order had been made directing payment 
of the applicant’s costs out of the assets, a subsequent order allowing 
the applicant’s solicitors (who were of course entitled to the costs) to 
use the name of the company to institute proceedings against direc- 
tors for misfeasance was discharged on appeal as made without 
jurisdiction. Gape Breton Go v. Fenn, 17 Ch. Div. 198. X 

(6) Non-YOting shares. 

It is not uncommon to provide that certain shares, frequently preference 
shares, shall have no vote. Such provision.? are legal. The non-voting 
shares have no ground of complaint even as regards resolution passed 
by the ordinary share-holders and afieoting the preference share- 
holders, unless such resolutions are at variance with the rights of the 
preference share-holders. Barrow Steel Co., 39 Gh. D. 582, 603. Y 

(45) If any member is a lunatic or idiot, he may vote by his 
committee or other legal curator; and, if any member is a minor, he 
may vote by his guardian or any one of his guardians if more than 
one. 

(Note). 

Gort’esponding English Law. 

A member of unsound mind, or in respect of whom an order has been made 
by any Court having jurisdiction in lunacy, may vote, whether on a 
show of hands or on a poll, by his committee, curator bonis, or other 
person in the nature of a committee or curator bonis appointed by 
that Court, and any such committee, curator bonis, or other person 
may on a poll, vote by proxy. [Art. 62, Table A, Sch. I, The English 
Companies (Consolidation) Act, 1908.] Z 

(46) If one or more persons are jointly entitled to a share or 
shares, the member whose name stands first in the register of mem- 
bers as one of the holders of such share or shares, and no other, 
shall be entitled to vote in respect of the same. 

(Note). 

Gorresponding English Law. 

In the case of joint holder.? the vote of the senior who tenders a vote, whether 
in person or by proxy, shall be accepted to the exclusion of the votes 
of the other joint holders ; and for this purpose seniority shall be 
determiuod by the order in which the names stand in the register of 
members. [Art. 61, Table A, Sch. I, The English Companies fOon- 
solidation) Act, 1908.] A 


81 
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(47) No member shall be entitled to vote at any general 
meeting unless all calls due from him have been paid, and no mem- 
ber shall be entitled to vote in respect of any share that he has ac- 
quired by transfer, at any meeting held after the expiration of three 
months from the registration of the Company, unless he has been 
possessed of the share in respect of which he claims to vote for at 
least three months ^ previously to the time of holding the meeting 
at which he proposes to vote. 

(Notes). 

Corresponding English Law. 

No member shall bo entitled to vote at any general meeting unless all calls or 
other sums presently payable by him in respect of shares in the 
company have been paid. [Art. 63, Table A, Sch. I, The English 
Companies (Consolidation) Act, 1908.] B 

t No member three ^months.'’ 

Company— Meeting of share-holders — Powers of Chairman— Right of share-holder 
to vote at meeting— Construction. 

One of the Articles of Association of a Joint-Stock company provided as follows : 
— “ Every share-holder not disqualified by the preceding Article 
or Article 17, and who has been duly registered for three months 
previous to the general meeting, shall be entitled to vote at such 
meeting, and shall have one in respect of every share held by him.” 
Held that the meaning of the above Article was merely that a share- 
holder should be registered for three months before he could vote, but 
that having thus once acquired the right to vote he had one vote in 
respect of every share held by him. It was not necessary under the 
Article that every such share should have been held by him for three 
months. 15 B. 164. C 

(48) Votes may be given either personally or by proxy b 

(Notes). 

Corresponding English Law. 

This is taken word for word from Art. 64, Table A, Sch. I, The English Com- 
panies (Consolidation) Act, 1908. D 

l.~*‘ Proxy,*’ 

Proxy for absent member— Voting— Show of hands. 

A proxy for an absent member has no right to vote on a show of hands. 

Ernest V. Loma Mines, 1896, 2 Oh. 572 ; [Bidwell Bros., 1893, 1 Cb. 
603, overruled.'] B 

(49) The instrument appointing a proxy shall be in writing, 
under the hand of the appointor, or,- if such appointor is a corpora- 
tion, under their common seal, and shall be attested by one or more 
witness or witnesses. No person shall be. appointed a proxy who is 
not a member of the Company h 
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(Notes). 

Co!>i!?espoiidiiig English Law. 

The instrument appointing a proxy shall be in writing under the hand of the 
appointor or of his attorney duly authorised in writing, or, if the ap- 
pointor is a corporation, either under the common seal, or under the 
hand of an officer or attorney so authorised. No person shall act as a 
proxy unless either he is entitled on his own behalf to be present and 
vote at the meeting at which he acts as proxy, or he has been ap- 
pointed to act at that meeting as proxy for a corporation. [Art. 65, 
Table A, Sch. I, The English Companies (Consolidation) Act, 1908,] F 

• 

/ . — “ No person proxy — company, ’ ’ 

(1) Proxy to he share>hoIder — Proxy becoming share-holdev at meeting time. 

Under Articles which provided that “ no person shall be appointed or have 
authority to act as a proxy who is not a share-holder,” a proxy in 
favour of a person who was not a share-holder whan it was signed but 
was a share-holder at the date of the meeting was valid. Bombay 
Corp. V. Dorob/i, 1905, A.C. 213. Cr 

(2) Proxies— Qaaliflcationa of proxy— Construction. 

One of the Articles of Association of a limited company was : “No person, 
shall be appointed or have authority to act as a proxy who is not a 
share-holder in the company ” — Held, that to construe this Article 
as requiring the person appointed to be a share-holder when the proxy 
is signed, is to put too narrow a construction on the words. If 
an unqualified person is named in the proxy the nomination is not 
an appointment in any efiective sense ; his nomination does not be- 
come an appointment until he is qualified. In order to act some- 
thing more is required, he must be qualified not only when appointed 
but when he acts. 29 B. 126 = 7 Bom. L.E. 99. H 

An Article of Association of a limited company ran: “ No person shall be 
.allowed to vote or act as a proxy at any meeting unless the instru- 
ment appointing him shall have been deposited at the registered 
office of the company not less than 48 hours before the time for 
holding the meeting at which the person named in such instrument 
proposes to vote ” (Art. 66). A share-holeder in the above company 
executed, in 1881, a proxy which was in fact a power of attorney not 
only to vote at meetings but to act generally for the share-holder 
signing it in all matters connected with the Company and any other 
Company taking over its business. The proxy authorised and appoint 
ed certain specified persons “ and all persons who at any time during 
the continuance of this power of attorney may be partners in the firm 
of Wallace and Company of Bombay, however that firm may beat any 

time constituted and in tbe absence from Bombay of all the said 

persons then the persons or person for the time holding the procura- 
tion of the said firm and managing the said business jointly and each 

of them severally .to be my proxy to vote for me and on my 

behalf at any meeting or meetings of the said managing partner of 
the firm of Wallace & Go. and a share-holder in the corporation : but 
he was neither a member of the firm uor a share-holder in the corpora- 
Gion when the proxy was signed. Before the meeting his name was 
ent'ered as usual in a register of proxies kept by the corporation as the 
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i,—** No person. . .^proxy. .■..company’’— (Concluded), 

person who would use the proxies ai those meetings. An objection to 
the proxy was that M was not named in it -.—Held, that although not 
named in the proxy in the strict literal sense ot the word "named” 
(Art. 66), he was sufficiently described in the proxy for ail business 
purposes. (Ibid.) ^ 

(3) Proxy— let XII of 189S— Articles of Association— Right to vote. 

One of the Articles of Association of a Joint-stock Company was : “ No person 
shall be appointed or have authority to act as a proxy who is not a 
shasc-hoider in the company.” Held that the qualification prescribed 
by the article must exist both at the time when the appointment was 
made and also at the time when the authority to act under it was 
exercised. 27 B. 113== 4 Bom. L.R. 958, ii 

Per Jenkins, O.J . — The requisitions of the Article appear to contemplate the 
appointment of no one but ascertained individuals holding the pres- 
cribed qualification at the date of the instrument, and not an appoint- 
ment whereby a number of persons, some ascertained and some not, 
some at the time qualified and some not, are vested with authority 
to vote, without any exhaustive attempt as to the time except the 
continuance of a particular firm, however, that firm may at any time 
be constituted. K 

(50) The instrument appointing a proxy shall be deposited at 
the registered office of the Company not less than seventy-two hours 
before the time for holding the meeting at which the person named 
in such instrument proposes to vote ; but no instrument appointing 
a proxy shall be valid after the expiration of twelve months from 
the date of its execution. 

(Notes). 

(1) Gorvesponding English Law. 

The insbrumenfc appointing a proxy and the power of attorney, other authority, 
if any, under which it is signed or a notarially certified copy of that 
power or authority shall he deposited at the registered office of the 
company not less than forty-eight hours before the time for holding 
the meeting at which the person named in the instrument prbposes 
to vote and in default the in-strument of proxy shall not be treated 
as valid. [Art. 66, Table A, Soh. I, The English Companies 
(Consolidation) A.ct, 1908.] L 

N.B.— For forty-eight hours, we have in Art, 50, Act VI of 1882, 72 hours. 

(2) Scope of this Apticle. 

This Article provides for the previous lodgment of the proxy paper. In the 
absence of such a provision it would seem that the vote of the proxy 
ought to be accepted, although hois not prepared at the meeting to 
prove his authority by then and there producing the proxy paper. 
See English Scottish and Australian Bk., 1893, 3 Oh. 385, 418, where 
details will he found of an elaborate scheme for enabling persons 

abroad to vote at meetings in England for the purpose of a scheme of 
I arrangement. " 
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(51) Any instrument; appointing a proxy i shall be in the 
following form : — 

Company, Limited. 

I, , of , being a member of the Company, 

Limited, and entitled to vote or votes, hereby 

appoint , of , as my proxy, to vote for me and on my be- 

half at the (ordinary or extraordinary, as the case mciij he) general 
meeting of the Company to be held on the day of 

, and at any adjournment thereof {or at any meeting of 
the Company that may be held in the year ). As witness my 
hand, this day of . Signed by the said in 

the presence of 

(Notes). 

Corresponding English Law. 

An instrument appointing a proxy may be in the following form or in any other 
form which the directors shall approve : — 

Com/pany Limited. 

“I of in the country of being a member of the 

Company, Limited, hereby appoint of as my proxy to vote 

for me and on my behalf at the (ordinary or extraordinary, as the case 
may be) general meeting of the company to be held on the 
day of and at any adjournment thereof.” 

Signed this day of 

[Art. 67, Table A, Sob. I, The English Companies (Consolidation) Act, 
1908.] N 

N.B. — This form differs from the form in-Art. 51, Act. VI of 1882. This 
form does not require a witness to attest signature. 

/. — ‘‘Proxy.” 

(1) Proxy unattested. 

Where the articles require that a proxy shall be attested, an unattested proxy 
» must be rejected, Barhen v. Phillips, 23 Ch. Div. 14, 22, 31, 35. 0 

(2) Proxies, stamps and postage on— Practice in England. 

(a) If some question of importance, e.g., a question of policy aSecting the 
conduct of the business, is to be placed before a meeting of the corpo- 
ration, it is not only legitimate, but is expressly the duty of the 
directors to take such steps as are necessary to secure the best expres- 
sion of the corporate voice, and to lay before the corporators, and 
even press them to support, the policy which the directors acting 
5o»a in the interest of the company hold to be right. The 
expense of so doing may be met with from the complete funds. It can- 
not be wfim wires to use the company’s funds bona fide Siiad reason- 
ably to obtain the best expression of the voice of the company in 
general meeting on question of corporate interest. Under such 
oiroumstauoes, the experise of the issue of a circular and of printing 
and issuing stamped proxies and paying postage and return postage— 
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may. if reasonably necessary, be met with from the funds of the 
company. Peelv, L, d‘ N.W.R. 1907, lOh. 5 {Siuddart v, Orosvenor, 
33 Gh. D. 528, overruled). P 

(b) But if the meeting be one not in the interests of the corporation but of the 
diractons personally the principle does not apply, English Scottish 
and Australian Bk, 1893, 3 Gh. S35, 4:19. Q 

(o) Proxy Corporation giving. 

A corporation may give a Indian Zoedon Co., 26 Oh. Div, 70, 78, 

Art, ^9, supra makes express provision for it. R 

(4) Proxy in blank— English practice. 

In England, it is conceived, that a proxy paper signed by X with the name of 
the proxy in blank, and handed by him to Y, may be filled pp by Y, 
and when so filled up will be valid. E. P. Lancaster, 5 Ob. 
Div. 911. S 

(6) Proxy, liquidator’s, in bankruptcy. 

A proxy signed by the liquidator in his own name, not describing himself as 
an agent duly authorised by the company, is valid in bankruptcy as 
a proxy for the company in liquidation. jS. P. Taylor, 1877, W.N. 


136. 

(6) Proxy— Stamp duty. 

T 

Description of Instrument. 

Proper Stamp duty. 

Pifoxy empowering any person to vote at any one 
eleotion of the members of a district or local 
board or of a body of municipal commissioners, 
or at any one meeting of (a) members of an in- 
corporated company or other body corporate 
whose stock or funds is or are divided into shares 
and transferable, (b) a local authority or (c)j 
proprietors, members or contributors to thel 
Fund of any institution. 

One anna. 

TArt. 62, Stamp Act, II of 1899.] U 

Directors. 



(52) The number of the directorsi , and the names of the first 
directors, shall be determined by the subscribers of the memorandum 
of association. 

(Notes). 

Corresponding English Law, 

This is taken word for word from Art. 68, Table A, Sch. I of the Companies 
(Consolidation) Act, 1908. But in the English Law, it is stated that 
the number of the directors and the names of the first directors, etc., 
shall be determined in writing by a majority of the subscribers of the 
memorandum of association. Art. 52 of the Indian Act does not 
contain the words “ in writing ” or the word “ majority. ’ ’ ¥ 



1st Scli.3 let ¥I of 18S2 (the Indian companies act). 


641 


/. — “Directors,” 

(1) Director — Sole director — Limited Company. 

A company need not have any directors or may have a sole director or sole 
manager. A limited company may be director or manager cf another 
limited company. Dwtewayo Co., 1907, 2 Oh. 458. W 

(2) Ibid. — Subscribers’ power to appoint. 

The power of subscribers to appoint remains in force until an appointment of 
directors has been made notwithstanding that the first general meet- 
ing has been held. See John Morley Building Co. v. Barrets, 1891, 
2 Oh. 386. • X 

(3) Directors appointed by name. 

It is not uncommon for the directors to be appointed by name in the Articles. 

See Buckley on the Companies (Consolidation) Act, 1908, 9th Ed,, 
p. 618. Y 

(4) Director— Qualification. 

If the provision in the Articles be that no person shall be “eligible” as a director 
unless he holds or that the “ future qualiftoatiou ’’ of a director shall 
be, so many shares, directors named in the memorandum or articles 
are not within the qualification of shares. Stock's case, 4 D. J. & S. 
426 ; Lord Cloud Hamilton's case, 9 Oh. 548. Z 

(5) Directors, powers of first. 

The first directors have the powers of directors for all purposes, their powers are 
the same as those of the directors to be elected by the share-holders. 
They may appoint one of their number to the office of manager 
at a salary, subject, of course, to the consequence that the person so 
appointed vacates his office of director, Bales v. Cumberland, Black 
Lead Mine Co., 6 H, & N. 481. 5. 

See, also, notes under Art. 53, infra. 

(53) Until directors are appointed, the subscribers of the 
memorandum of association shall be deemed to be directors ^ , 

(Notes). 

/. — “Until . . . . directors.’ ’ 

Directors, powers of first, 

(a) Semble. — Acts done by the subscribers acting as first directors, unanimous- 
ly, held not to be vitiated by the fact of no meeting being held to 
sanction them. Hollows v. Bernie, 3 Eq. 520 (537). B 

ib) But, where at a meeting at which three only of seven subscribers were pre- 
sent, five of tbe subscribers were appointed directors, and a call was 
afterwards made at a meeting at which three only of the persons .so 
chosen directors were present, the call was held to be invalid, and not 
capable of being enforced against a subscriber who had attended meet- 
ings as one of the directors ; for the appointment of the directors was 
invalid, and tbe three persons who made the call were not a quorum 
of tbe subscribers in this capacity of first directors. See Howbeach 
Coal Co. v. Beague, 5 H. & N. 151 ; doubted in York Travmays Co. 
V. Tfiiforos, 3 Q.B. Div. 685. C 



642 


Act ¥I of 1882 (the INMAN COMPANIES aot). [isfe Sch. 


(54) The future remuneration of the directors, and their 
remuneration for services i performed previously to the first general 
meeting, shall be determined by the Company in general meeting. 

(Notes). 

Gorresponding English Law. 

The remuneration of fche direofcors shall from time to time be determined by 
the company in general meeting. • [Act. 69, Table A, Sch. I, The 
Engli-sh Companies (Consolidation) Act, 1908.] D 

i.— “ Remuneration of directors. . . .services.” 

(1) Directors not servants but managers. 

Directors are in the position, not of servants, but of managers of the 
company. E 

H.B. — But a director also employed as a servant may be convicted of embea- 
silemeutas a servant. See B. v. Stuart, 1894, 1 Q.B. 310. 

(2) Directors claim to services according to value. 

Apart from contract or agreement, they cannot claim remuneration for their 
services according to their value. Dunston v. Imperial Gas Light 
Co., 3 B. & Ad. 125. F 

(8) Directors — Remuneration when gratuity. 

In the absence of special provision for the payment of directors, any remune- 
ration given them is in the nature of a gratuity. Hutton v. West 
Cork liailtoay Co., 23 Oh. Div. 654. G 

(4) /6/tif.— Gratuity to late bfiBcialB, when allowable and when not. 

A majority of share-holders cannot adversely to a minority vote a gratuity to 
their late officials when the business of the company is at an end. 
Hutton V, West Cork Baihoay Co., 22) Oh. Div. 65i. H 

But if the business is a continuing one, so that a gratuity may ha an incentive 
to more diligent service in the future, the company or the directors on 
its behalf, may give extra remuneration for part service. Prices 

Candle Co., 24: W.n.’IdA. I 

(5) Directors’ competency to vote for remuneration to themselves. 

It is not competent to directors to vote themselves remuneration unless autho- 
rised to do so by the instrument regulating the company or by the 
share-holders at a properly convened meeting. Geo Newman (& Co., 
1895, 1 Ch. 686, J 

(6) Directors, presents to, out of assets divisible among share holders, but not out of 

capital. 

It is competent to share-holders to make presents out of assets properly divisi- 
ble among the share-holders themselves, but not out of capital, even 
though all the share-holders consent. Geo Newman <& Co., lQgib,lCh, 
674(686). K 

(7) Directors— Rerauneration--Income-tax. 

Directors, of course, cannot take their remuneration free of inoome-tax and pay 
the tax out of the company’s assets. The income-tax on directors’ 
remuneration must be deducted from their fees and nob paid out of 
the company’s a&SQis. Bosohoeh Proprietary Go, v. Puke, (1906), 1 Oh. 
148. ■■ : ■ , h 
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/. — “ Remtineration of directors. services {Concluded). 

(S) Directors, payment of, fees — General presamptioa. 

There is no general presumption that directors’ fees are to be paid out of profits 
only. Re hundy Granite Co., Harvey Lewis ’IQ li.Hi &idi. M 
{9) Director whether entitled to expense of tra Yelling, 

A director is not entitled to his expenses’ of travelling to attend Board meetings. 
The expense of going there is covered by the remuneration. Their 
travelling expenses must not be paid by the company unless the 
articles specially so provide. Moling v. Naval Military and Civil 
Service Co-operation Society of South Africa, (490S) 1 K.S. 687. N 

(10) Director’s remuneration is not a profit derived from his qualification shares. 

A If he be a trustee of those shares, his cestui que trust is not entitled to 

his director’s remuneration. Dover Coalfield, (1907), 2 Oh. 76. 0 

(11) Director vacating his office by being interested in a contract with the 

Company. 

A is not entitled to a quantum ineriut for his service.?, and if his remu- 

neration has been paid the company may recover it. Bodega Co., 
(1901), 1 Ch. 276. P 

(12) Directors, remuneration is to be paid at such time as the, determine. 

If ft fg a, condition precedent to recovering the amount that the direc- 

tors shall have determined a time for payment. Caridad Copper v. 
Swalloio, (1902), 2 K.B. 14. ' ’ Q 

(13) Director’s resolution that no remuneration be paid for a certain year— 

Director taking part in it. 

Where a director takes part in a director’s resolution during the currency of a 
year, determining that no directors’ remuneration be paid for that 
year, he cannot claim any remuneration for that year. McConnell’s 
claim, (1901), 1 Ch. 729. R 

(14) Director’s uselessness of a services. 

ipiie : — fg 1 X 0 bar to the claim for remuneration. Central De Knap Mines, 

(1899), W.N. 216 ; Shaws, Briant and Co., 1901, W.N. 124. S 

Powers of Directors. 

(55) The business of the Company shall be managed by the 
directors i-, who may pay all expenses incurred in getting up and 
registering the Company, and may exercise all such powers of the 
Company as are not, by the foregoing Act, or by these articles, 
required to be exercised by the Company in general meeting, subject 
nevertheless to any regulations of these articles, to the provisions of 
the foregoing Act, and to such regulations, being not inconsistent 
with the aforesaid regulations or provisions, as may be prescribed 
by the Company in general meeting ; but no regulation made by the 
Company in general meeting shall invalidate any prior act of the 
directors which would have been valid if such regulation had not 
been made. 
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(Notes). 

[N.B,— See, also, notes under S. 214, supra.} 

(1) Gos-responding English Law. 

This article is almost similar to Art. 71, Table A, Sch. I, The English Com- 
panies (Oonsolidatiou) Aefe, 1908. ■ T 

(2) Nature of the article— Sufficiency. 

This clause is sufficient to enable the directors to carry on the business of the 
company. It is 'common in special articles to set out at great length 
various powers, but this is unnecessary, and more often has the effect 
of lii^iiting than of extending the powers. Gore-Browne and Jordan, 
on Joint-Stock Companies, p. 527. U 

In Marshall’s Valve Gear Co., (1909) 1 Ch. 267, Neville, J., held that with 
power such as here given the company could control the discretion 
of the directors, distinguishing Automatic Self-Cleansing Filter 
Syndicate V. Cunningham, % Ch. 34, but in Salmon v. Quin 

ffi Aa’fens, Limited, (1909) 1 Oh. 311, the Court of appeal held 
that directors cannot be controlled under an article in this form, 
{Ibid.) ¥ 

(3) Scope and applicability of article— Non-payment of preliniiniary expenses. 

[a) Under the words “the business of the company the .... company”, an 

action will not lie at law against the company for non-payment of 
the preliminary expenses. Melhado v. Porto Allegre Railway Co., 
L.R. 9 C.P. 503. W 

[b) Notwithstanding Hereford Waggon Co., 2 Oh. Div. 621 there is no binding 

authority for the proposition that a company because eit has 
taken the benefit of work done under a contract entered into before 
the formation of the company, can be made liable in Equity under 
that contract. English Produce Co., (1906), 2 Oh. 436, (442); 
Clinton’s claim, (1908) 2 Ch. 518. X 

[c) The effect of the common section in a special Act that the costs, etc., of 

obtaining the Act shall be paid by the company is to render the 
company liable to those who have done work for the intended com- 
pany directly, but not to those who have been employed by others. 
If there is any one other than the company to whom the claimant 
can look for payment, the section does not apply to him. Wyats v. Metr 
Board of Works, 11 G.P.C.N.S. 744. Y 

/. — The business of the Company — directors.” 

(1) Articles containing provisions that directors shall not have power to do certain 
defined acts — Resolutions empowering them. 

Where the articles provide that the directors shall not have power to do cer- 
tain defined acts, any resolution of the company authorising them to 
do such acts in future must be a special resolution altering the 

articles. But if the directors do such an act without authority, the 

. company can by ordinary resolution adopt the act so that it shall 
become binding on the company. Grant v. United Kingdom Switch- 
Co., 40 Oh. Div. 135. 2 

(2) Directors— Position — Agents. 

(a) Directors are agents of the company but not mere agents. Charitable 
Corporation V. Sutton, 2 Aik. AQQ, A 
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i, — The business of ibe Company.... directors ’’—{Continued). 

(b) The director, if a share-holder, is himself aamemher of the body of which 

he is agent. He manages for himself and others. Aritomatic Filter 
V. Cimninghavie, (1906), 2 Oh. B4: ; Gramaphojie, Firm v. Stanley, 
(1908), 2 K.B. 89. B 

(c) He is a managing partner. Forest of Dean Coal Co., 10 Oh, Div. 450, 451. 

Automatic Filter v. Gwininghame, (1906). 2 Oh, 34; Gramaphoyie 
Firm y. Stanley, 1903, 2 E.B. 89. G 

N.B. — The analogy must not be pressed too far, 

A director cannot be restrained from acting as a director of a rival company 
on the ground that he is in the position of a partner. London and 
Mashonaland Co.v. Neio MashonalandCo., (ld,0l)l^.lS.lQb. D 

{d) The company has no person, and so it cannot act in its person ; it can act 
only through directors. Ferguson v. Wilson, 3 Oh. 77, 89- E 

(c) Directors are dessoribed sometimes as agents, sometime.^ as trustees, some- 
times as managing partners. Bach of these expression is used, not 
as exhaustive of their powers or responsibilities but as indicating 
useful points of view from which they may for the moment and for 
the particular purpose be considered. It is not meant that they belong 
to the class. Per Bowen, L.J., Imp. Hydropathic Co. v. Sampson, 
23 Oh. Div, 12. F 

(3) Directors may bind the company. 

The company is not bound by acts done by the directors for objects which the 
Company has no powers to entertain ; these are the only acts which, 
if done by the directors, are ipso facto void. But not only do the acts 
of the directors when done within the scope of their authority but 
also where the acts of the directors, however, irregular, belong to a 
class of acts which is authorised by the constitution of the company, 
the company is bound when the acts are done with strangers who act 
bona fide with the company, and when these acts are done with the 
share-holders of the company, then these acts are voidable only, and 
where there is no dishonesty, time bars the remedy. Per liomilly 
M, B, Spademan v. Fvans,, L.R. 3 H. L. 171 (224). - G 

(4) Directors— General authority— Acts reasonably necessary for management. 

The general authority of directors acting as a board extends to all acts 
reasonably necessary for management. See West of England Bank 
V, E. P. Booker, 14 Ch. Div, 317. ' H 

(5) Directors giving gratuity to company’s servants out of profits. 

Giving gratuity to company’s servants out of profits in a prosperous year by 
directors, is within their general powers, such grant being for the 
advancement of the interests of the company. Sampson v. Price’s 
CawdZe Oo., 34 L.T. 711=24 W.R. 754. j 

(6) Directors granting pension to the family of a deceased servant of the com- 

pany. 

Similarly directors may grant pension to the family of a deceased servant of 
the company for it may benefit the company to treat its servants 
with liberHity. . fiieJiidersoJt V. Banfc o/ Amfrafasia, 40 Gb. D. 170. J 
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(IJ Undertaking op company sold— Gratuity to servants. 

Wliere the undertaking of the company is sold, a gratuity to the servants 
cannot be given even by the company in general meeting by a 
majority adversely to a minority, V. IF^si! Cork Railway Go,., 

23 Ch. Div. 654 ; Strond v. Royal Acjuarium, (1903) , W.N. 146 = 
89L.T. 243. ■ , K 

(II) Company’s funds not to be utilized for objects wholly 
foreign. 

A majority in*'general meeting cannot vote the company’s funds to a purpose 
foreign to the company’s business on the mere ground that it will 
indirectly increase its business-. See Tomhimon v. South Eastern 
Railway Co., ^5 Oh. G, 676. D 

(7) Directors, power of, to cancel shares issued. 

Directors have no power to cancel shares duly issued to a share-holder at his 
request and so reduce the capital of the company. 20 B. 655. M 

(8) Directors— Acts ultra vires not binding on the company, 

(а) If the act was ultra vires in one state of facts and intra vires in another, 

and the director honestly mistook the facts, there is room for holding 
that he is not liable. Kingstojv Cotton Mill Co,, (No. 2, 1896), 1 
Ch. 831. ' N 

(б) But, except in such a case, the law is that, if a director, acting beyond 

any power the company can confer on him, parts with the company’s 
money, the fact that he acted bona fide and with the approval of the 
majority of the shareholders is no defence to an action by the 
company. Buckley on Companies (Consolidation) Act, 1908, p. 625. 0 

(9) Directors, acts of, ultra vires, rendered valid by acquiescence. 

Acts of directors which are ultra vires, re their powers, may be rendered valid 
by acquiescence : but senible only by the acquiescence of every share- 
holder. See Agriculturists' Cattle Insurance Co's cases, Eg, Spackman 
V, Bwras, L.R. 3 H.L. 171, etc., etc. P 

(10) Directors, powers of— Acts in excess of powers — Ratification, 

The plaintifi Bank sued the defendant company for recovery of a certain sum 
due in respect of money advanced by the Bank to the company, for 
future interest and for a lien on all the raw materials and manufactured 
goods of the company until satisfaction. It was contended on behalf 
of the defendant that the borrowing by the directors from the Bank 
was in excess of their powers. 

Held, that the borrowing by the directors in so far as it was in excess of their 
powers was impliedly ratified and’^sanctioned by the share-holders at 
general meetings. The passing of accounts and declaration of divi- 
dends constituted sanction and ratification of the borrowing in excess, 
106P.L.E, 1902. ‘ Q 

It is true that persons who deal with a company whose regulations are 
registered and are therefore, accessible to the public cannot hold the 
company liable if the directors exceed the authority disclosed fay the 
regulations, Ernest v, Nicholls, 6 Il.Ii.O. AOl and Fountame v. 
Carmariiian Railway Company ; 5 Eq., 316 : but “it may bo taken as 
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now settled that persons dealing with directors bona fide and without 
notice of irregular or improper exercise of their powers are not 
afieeted by such irregularity or impropriety, ” LindleyEd. 5 p. 167 — 
- 106 P.L.R. 1902. R 

In Royal British Banlc v. Turquand, 6 E. & B, 248 ana 6 ib. 327, it was 
held that patties dealing with companies were bound to read the 
Statute and deed of settlement, but were not bound to do more and 
that if a party, on reading the deed, found not a prohibition from 
borrowing but a permission to borrow under certain conditions ho 
would have a right to infer the fact of a resolution authorising that 
which, on the face of the document, appeared to be legitimately done. 
106 P.L.R. 1902. S 

In Agar v, Athenaeuni Life Assurance Society^ 3 O.B.N.S. 725, the directors 
had power to borrow only with consent of an extraordinary General 
Meeting of share-holders. They did borrow by issuing debentures 
sealed with the seal of the company and signed by two directors. It 
was held that the debentures bound the company although no autho- 
rity was conferred by an extraordinary general meeting. (Ibid). T 
In order that ratification by the share-holders or their agents may be proved it 
must be shown, “(1). That the parties alleged to have ratified the 
contract knew what it was or, having their attention drawn to it, did 
not choose to inquire into it, and (2). That they have, in some way 
recognized and adopted it.” Lindley Ed. 5, p. 177, U 

The ratification by a company of particular acts done by its directors in 
excess of the authority given them by the articles of the company, 
does nob extend the powers of the directors, so as to give validity to 
acts of a similar oharaoter done subsequently. 3 0. 28 D. (281). ¥ 

A ratification is in law treated as equivalent to a previous authority, and it 
follows that, as a general rule, a person, or body of persons, not 
competent to authorise an act, cannot give it validity by ratifying 
it. 3 0. 280 (285). W 

(11) Directors, fraudulent acts of . 

{a) The directors are nob the agents of the body of share-holders to commit a 
fraud, Dodgson's case, 3 De G. and Sm. 85, 90. X 

(6) A company is not bound by a fraudulent and illegal agreement entered 
into by its directors on its behalf. British, and American Telegraph 
Co. V. Albion Bank, L.R. 7 Ex. 119, 122. Y 

(c) A company is not liable in an action of deceit where the unauthorised and 
fraudulent act of the agent is committed for meeting his own private 
ends- British Mutual Co, v. Gharnwood Forest Co., 18 Q.B. 
Div. 714. Z 

(12) Directors— Company liable for misrepresentations of agents to what extent. 

[a) The company , to some extent, must take on itself the consequences of the 

misrepresentations of its agents whereby a contract has been induced 
between the company and a third party. Western Bank of Scotland 
V. Addfe, L.R. 1 H.L. Sc. 145, 157. A 

(b) A company is liable to an action for the false or fraudulent misrepresenta- 

tion of its agent acting in the course of business. Bariaick v. 
English Joint-Stock Bank, li.B,. 2 Lx. 9,6^. B 
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(c) But, if an officer, not being a director, answers inquiries not properly- 
falling witbin the business of the company deputed to him, his 
representations, cannot, in the absence of evidence, be imputed bo the 
directors, and through them to the company. Partridges. Albert 
Life Assamnee Oom (Alb-Arb.) 16 Sol. J. 199. C 

{d) Where directors by a misrepresentation of fact induce dealings with their 
company, which do not bind the company, they are, as is always the 
case where an agent makes a misrepresentation in point of fact as to 
his power to bind his principal, liable personally to make good 
the r^resentation they had made. Cherry v. Colonial Bdnh of 
Australasia, L-R. 3 P.O. 24. D 

(e) But if the misrepresentation be not of fact, but be only a mistaken repre- 
sentation of the law, this is not such a representation as the directors, 
as agents, are personally liable to make good. Beatties. Lord Ebury, 
7 Oh. 777=L.R. 7 H.L. 102. E 

(13) Directors— Personal liability. 

The directors of a company are agents of the company and trustee for the 
share-holders, of the powers committed to them. In the first character, 
that of agents, their personal liability in an action, on a contract 
made by them, must be governed by the ordinary law of principal 
and agent. The directors cannot, therefore, be brought into court as 
personally liable, on a proceeding which simply alleges that the 
company has violated a contract that they have entered into. In 
that state of things it is not the agent, but the principal that is the 
person liable. But a share-holder may sue directors, personally, when 
he charges them as trustees, and seeks redress against them for a 
breach of duty to the company of which he is a member. For in 
that case the allegation of the share-holder in fact is that the company 
has done no wrong, that it is the executive that has committed the 
wrong, and the share-holder sues to protect the company against the 
unlawful acts of the directors. Ferguson v. Wilson, 2 Gh. 77; 
Wilsoyv V. Lord Bury, 5 Q.B. Div. 518. : p 

(14) Directops— Trustees of powers committed to them. 

Directors are trustees of the powers committed to them, (they being also 
entitled to the benefits of their character as trustees so as to be enti- 
tled to indemnity from their cestui gue trust for expenses bona fide 
incurred). German Mining Co. E. P. Chippendale, 4 D. M. & G. 19, 

■ , ■ 52. ■ ■ G 

Instances. 

Directors are trustees: — 

(i) of the power of approving transfers of shares. Bennett’s cam, 5 ID. M, Ss 

■ • • G. 284 ; ■ ■ H 

(ii) of the power of allotment of shares. Fraser s. Whalley, 2 H. & M. 10; 

Punt s. Syynons (& Cio., 1903, 2 Gh. 606 ; I 

(iii) of the power of employing the funds of the company. Land Credit Co. 

of Ireland s. Lord Fermoy, 8 Eq. 7, 11 = 6 Gh. 193 J 

(iv) {a) of the power of making calls. Gillbert's case, 5 Gh. 529 ; K 

(6) of receiving. payment of calls in advance. case, 13 Eq. 265 ; 
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(v) of the power of forfeiting shares. Harris v. North Devon Railway Co., 
20 Beav. 384. M 

N.B. — As trustees they may be rendered liable for their misuse. Charitable 
Corporation v. Sttton, 2 Atb, 400. N 

(16) Directors not trustees, 

M.B.— The Directors are hot trustee.s for individual share-holders. Percim? V. 

TFri!7?ii, (1902), 2 Gh. 421, 0 

(16) Directors liable— Instances. 

Oases by which the liability of directors to make goo*^ funds of the company 
illegally appropriated to purposes foreign to those of the company is 
established are : — 

Madrid Bank v. Belly, 7 Eq. 442 ; Barker v. McKenna, 10 Oh. 96 ; Land 
Credit Go. of Ireland v. Lord Fermoy, 8 Eq. 7==6 Ch. 763 ; Jomt- Stock 
Discount Co., v. Broton, 8 Eq. 381; Gray v. Leteis, SEq, 526 ; Barker 
V, Lewis, 28 L.T. 91 ; Re Reese River Silver Mining Co., 1867, W.N. 
139, General Exchange Bank v- Horner, 9 Eq. 480 ; Imperial Mercan- 
tile Credit Association v. Chapman, 19 W.E. 379 ; London, Hamburg 
and Continental Bank Zuletug’s claim, 9 Eq. 270; Masonic Co. v. 
Sharpe, 1892, 1 Oh. 154. ' P 

(17) Director— Trustee— Distinction. 

“ The distinction between a director and a trustee is an essential distinction 
founded on the very nature of things. A trustee is a man who is the 
owner of the property and deals with it as principal, as owner, and as 
master, subject only to an equitable obligation to account to some 
persons to whom he stands in the relation of trustee and who are his 
cesiuis gue trust. The same individual may fill the office of director 
and also be a trustee having property but that is a rare, exceptional 
and casual circumstance. The office of a director is that of a paid 
servant of the company. A director never enters into a contract for 
himself, but he enters into contract for his principal, that is, for the 
company of which he is a director, and for whom he is acting. He 
cannot sue on such contracts, nor be sued on them unless he exceeds 
his authority. That seems to me to be the broad distinction, be- 
tween directors and trustees.” James, L.J., SmifJj v. Awdmow, 15 Oh 
Div. 247, 275. Q 

(18) Directoi' liable for negligence. 

A director is liable for negligence in performance of his duties. General Light 
Co. V. Marzetti’scase, 28 W.R. 541 = 42 L.T. 206. R 

(19) Directors— Crassa negligentia. 

Pacts shewing imprudence in the exercise of powers undoubtedly conferred on 
directors will not subject them to personal responsibility unless the 
imprudence be so great and' so manifest as to amount to crassa negli- 
gentia. Directors acting for the company as its agents, are bound to 
use the same amount of prudence, which in tho same circumstance, 
they would exercise on their own behalf ; but if they are empowered 
to do an act imprudent in itself, they are not to be held responsible 
for the consequences of doing it. Overend <0 Gurney Co. v. Gibb, 
L.R. 5 H.L. 480=8.0. 4 Oh. 7P1. ' S 
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(20) Director— Mere fioifja //de error of judgment. 

The Court will not visit directors with the consequences of a mere error of 
judgment when they have acted bona fide and have intended to do what 
was right and best for the interests of the company. Be Brighton 
Brewery Co, v. ffzini’s, case, 37 L.J, (Gh), 278, 280 = 16 'W.B. 472. T, 

(21) Director not to be held liable on very strict rules. 

“ A Director should not be held liable upon, any very strict rules, such as 
those in my opinion too strict rules which were laid down by the 
Court«of Chancery to make unfortunate trustees liable; directors are 
not to be made liable on those strict rules which have been applied to 
trustees.” Per James, L.J. Mar sett's case, 28 W.E. 542, 643. U 

(22) Director—Grossnegii^ence— Imprudence— Liability. 

The director must be ' ‘ guilty of such negligence as would make him liable in 
an action. Mere imprudence is not such negligence. Want of judg- 
ment is not. It must be such negligence as would make a mau 
liable in point of law.” Per Brett, J. (Ibid). ¥ 

” If directors are within their powers, if they act with such care as is reason- 
ably, to be expected from them, having regard to their knowledge and 
experience, and if they act honestly for the benefit of the company 
they represent, they discharge their equitable as well as their legal 
duty to the company. The amount of care to be taken is difficult to 
define ; hut it is plain that directors are not liable for all the mistakes 
they may make, although if they had taken more care they might 
have avoided them. Their negligence must be not the omission to 
take all possible care ; it must be much more blameable than that ; 
it must be in a business sense culpable or gross. I do not know 
bow better to describe it.” Bindley, M.B, Lagtmas Nitrate Go, v. 
Lagunas Syndicate, 1899, 2 Ch. 892, 435. W 

Directors were held liable for acting otherwise than as men with any ordinary 
degree of prudence would have acted on their own behalf. In Mer- 
chants Fire Office v. Armstrong, 1901, W.N. l6S. X 

(23) Directors— Fraud— Interference by Court. 

{a) If directors keep within their powers, the Court cannot interfere with their 
discretion, however foolish their conduct may appear. But if it be 
shewn that their conduct has been prompted by improper motives 
and not merely by default of judgment, the Court will interfere.; 
ywgwawd V. 4 Ch. .376, 386. Y 

(b) If they use their powers improperly, they will be restrained. Cannon v. 

Trash, 20Eq. 669. Z 

(24) Directors paying dividend improperly, 

{a) Directors are gwesi trustees of the capital of the Company, BawsXiZl v. 
JJdwards, 31 Ch. D. 100. A 

(6) Directors who improperly pay dividends out of capital are liable to repay 

such dividends personally on the company being wound up. 

(c) This liability may be enforced by acreditor or by the liquidator under S. 214 

$u;gra or by the incorporated company before a winding-up. 

(d) The acquiescence of the share-holders does not affect the creditors in such 
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(e) Such act is a breach of trust. 

[See Buckley on Companies (Consolidation) Act, 1908, p, 631.] 

See Lands Allotment Co. 1894, 1 Gh. 616 ; Oxford Building Society, 35 Gh. D. 
509. ' ‘ B 

(25) Birector—Payment of dividend— No fraud, 

If, however, there be no fraud and the director acted in the hone-st belief that 
as a matter of fact there were profits when there wore not, then 
notwithstanding that in the true facts the pa;^ment of the dividend 
was ttZfmmres, TFilZia??Js, J., had held that the director is not liable. 
Baniskill v. Edwards, 31 Oh. D. 100. C 

(26) Directors misappropriating money. 

The directors who misappropriate the money (even if not parties to the resolu- 
tion directing the misappropriation) are liable. Lands Allotment Co., 
1894, 1 Ch. 616, 636. * D 

But a director who is no party to the misappropriation does not come under 
liability by reason of the fact that he concurred in a resolution 
authorizing a certain course of practice (such as the investment of the 
company’s funds on securities which it could not legally take) in 
pursuance of which a certain particular investment was subsequently 
without his concurrence made by other members of the Board. 
Cullerne v. London and Siiburban Soc,, 25 Q.B.Div. 485, E 

(27) Directors— Dividend improperly paid— Proceedings by share-holders. 

The share-holders cannot as a body make the directors liable to repay the gross 
amount of dividends improperly paid ; the injury is not one common 
to all the share- holders, but may affect each in a different manner. If 
any share-holder has been deceived and induced to remain longer in 
the concern, and has thereby incurred loss, this may be the subject 
of an action but in such a case each share-holder must proceed indivi- 
dually in respect of his own damage. Tarquand v. Marshall, 6 Eq„ 
112, 131 = 4 Ch. 376, 385. P 

(28) Directors cannot plead ignorance. 

(o) It is the duty of the directors, a duty which they have undertaken to per- 
form in becoming directors, to be acquainted with the proceedings of 
the board of which they are members. A director cannot, therefore, 
semble, escape liability by professing ignorance of a state of affairs 
which he might have learned from the books of the company. Tur- 
guandy, Marshall, 6 Eq. 112, IBO. (J 

(b) But knowledge will not be imputed to him of all the entries in the books. 

Hallmarh' s ense, 9 Ch. D. 329. H 

(c) A director cannot justify himself for sanctioning an improper payment out 

of the funds of the Company by asserting ignorance of the purpose to 
which it was to be applied. A plea of ignorance in such a case is a 
plea of guilty. Land Credit Co. of Ireland v. Lord Eermoy, 
8 Eq. 7, 11. ■ I 

(d) But he is not responsible if the proceeds of a cheque drawn with his sanc- 

tion for a lawful purpose, are misappropriated. Perry's case, 34 L. 
T. 716. • J 
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(e) A director who, knowing the improper character of a proposed transaction, 
contents himself with protesting, and then does nothiiig more, stands 
by no means in a batter position than his fellows. Joint-Stock Dis- 
count Co. V. Brown, 8 Eq. 381, 402, BamsUU v. Ediuards, 31 Oh. 
D. 100. K 

{/) Moreover, a director will not be heard to say that he signed a cheque as a 
merely nainisterial act. The provisions by which a company guards 
against a misapplication of its funds by requiring that cheques shall 
be signed by certain persons of course imply that each of those persons 
take! care to inform himself that the payment is a proper one, or 
if he does not so inform himself is prepared to take the risk of not 
doing so. Joint-Stock Discount Go. v. Brown, 8 Eq. 404, 

(p) The signing of a cheque may be an adoption of the whole transaction. 

Smnskill v. Edtoards, 31 Oh. D, 100. L 

{It) But a director cannot be held liable for being defrauded. Therefore, where the 
directors, under a power in the deed appointed an executive committee, 
and the committee reported to a meeting of the directors certain 
cheques as having been drawn for loans, and the directors approved 
them, a director who was present, but denied all knowledge of the 
improper transaction in respect of which the cheques were in fact 
drawn, was held not to be liable to replace the money. Land Credit 
Go. of Ireland v. Lord Fermoy, 5 Ch. 763. 

(i) And where dividends were paid out of capital upon accounts which had 
been fraudulently manipulated, a director who had no knowledge and 
no grounds for suspecting misconduct was not liable. Denham d Co., 
25 Oh, D. 752. M 

tj) A director cannot necessarily be jdxed with liability in respect of acts of 
his co-directors of which he had no knowledge and in which he had 
taken no. part. Perry’s case, 84 L.T. 716. But see Charitable Corpora- 
tion V. Sutton, 2 Atk, 400 : see, also, Young v. Naval Soc. 1906, 
1 K.B, 687. N 

[k) He is liable only for his own personal fraud, or for the fraud of his co- 
directors or of any other agent of the company, which he, has 
expressly authorized or at which he has connived. Weir v- Barnett, 
3 Ex. D, 32. 

{1) But if he be brought into Court upon proceedings against his co-directors 
he will probably he left to pay his own costs. Joint-Stock Discount 
Co. V, Broton, 8 Eg, 381, 401. 0 

(29) Directors— Contribution. 

(a) If one director is rendered liable to the company for misapplication of the 

company’s funds (g.g., for advancing upon unauthorized securities), 
he can maintain an action against his oo-direotors for contribution. 
BamsMll V, Edtoards, 31 Cb. B. 100. p 

(b) It is a “ liability incurred by means of a breach of trust,” so as not to be 

. , discharged by liquidation proceedings. {Ibid.) Q 

(30) Director, knowledge of— Notice. 

(a) A director will be , taken to know that which in the performance of the 
trust yyhioh he had undertaken to perform for the benefit of the 
company it was his duty to know. E. P. Brown, 19 Beav. 97, 104. R 
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{b) Complete knowledge of the provisions of the deed of settlement or articles of 
association will be ascribed to him. Eawe’scase, I.DJ. & S. 50i, 506. S 

(c) But he will not be taken to have notice of everything that may be dis- 

covered from entries in»the company’s books. IlalhmrJc’s case, 9 Oh, 
Div.329. T 

(d) Where the manager of the company had, in excess of his powers, pur- 

chased the company’s shares and registered transfers of them to those 
two of the directors who were trustees for the purchase of shares on 
the company’s account, they were held not to i)e affocted with know- 
ledge of the transaction. CartnielVs case, 9 Oh. 691. U 

(e) The knowledge of a director is not necessarily the knowledge of the 

company. Pencmhi Railways Co. v. Thames, etc.. Insurance Co., 2 
Oh. 617. ¥ 

(f) A director is simply a person appointed to act as one of a Board, with power 

to bind the company when acting as one of a Board, but not other- 
wise. Because the same person is a common director of two companies, 
the one company has not necessarily notice of everything that is 
within the knowledge of the common director, and which knowledge 
. he has acquired as director of the other company, any more than it 
can be supposed to have knowledge of everything the director knows 
about his own private affairs. Be Marseilles Extension BaiUoay Co„ 
E. P. Credit Fancier, 7 Ch. 161, 168, 170 ; Younrj v. David Payne 
ct- Co., 2 Oh. 608. „ W 

(р) A company is not affected with notice through the knowledge of its sole 

director, when the imputation of notice would have necessarily 
involved that the director had disclosed to the company his own 
fraud. Re European Bank E. P. Oriental Commercial Bank, 5 Oh. 
858. ■ X 

(31) Notice to Secretary. 

(fl) If the same man be secretary of two companies, knowledge as secretary of 
the one company is not necessarily notice to the other company. In 
order to make it notice it must be shewn that it was his duty to the 
first company to communicate the fact to the second. Fenwick 
Sfoberfcfi- Co., (1902) 1 Oh. 507. Y 

; . (6) Casual notice brought home to the secretary, not as secretary, but as an 

individual, is not notice to the company. Societe-Generalv. Tram- 
loays Union, li Q.B. Div. 424, 438. 25 

(32) Directors de iacto, 

(a) A stranger dealing with a company has a right to assume, as against the 

company, that all matters of internal management have been duly 
complied with. Royal British Bank v. TUrTdand, 5 E. & B. 248. 2-1 

(b) So, where a person effected at the office of an Insurance Company a policy, 

which was signed by three persons who were acting directors de /ucfo 
although not directors dejttre, and sealed with what purported to be 
the company’s seal, it was held that the policy was binding on the 
company. Be County Life Assurance Co., 5 Gh. 2S8’ 'A 

(с) Where the directors had by the articles power to fix their quorum, a 

•third party was entitled to assume that a proper quorum had attended 
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to complete an iustrument which purported to be duly executed by 
the company. Qouniy of Gloucester Banh w, Buclry Co., (1895) 
iCh. 629. B 

{d) (i) Where the company’s bankers received from the company’s office a 
formal notice signed by the " secretary ” that they were to pay cheques 
signed by “either two of the following three directors” they were en- 
titled to pay on cheques so signed although no directors or secretary 
had really ever been appointed. Mahony v. East Eolyford Mining 
Co., L.E., 7 H. L. 869, C 

(ii) SecMs,*f there be constructive notice. Irvine v. Union BanJt of Australia, 
2 A.O. 366, 379. D 

(e) But this principle does not apply to the case where an agent of the company 
has done something beyond any authority which was given to him, 
or which he was held out as having. Oartmell’s case, 9 Oh. 691. E 
(33) Directors, authority of— Effect of bye-laws— Notice. 

Though, it must be taken to be settled, that persons dealing with a registered 
company are bound to acquaint themselves with the limits imposed by 
the deed of settlement or articles of association, on the authority of 
the directors. Earnest v. Nicholls, 6 H.L.O. 401, 419, Yet stran- 
gers to the company dealing with directors cannot be afiected by bye- 
laws, which may under the articles be from time to time made and 
varied by the directors, unless notice of such bye-laws is proved. 
Eoyal Bank of India case, i Gh. 252. E 

(56) The continuing directors may act notwithstanding any 
vacancy in their body 1. 

(Notes), 

Corresponding English Law. 

Cf. Art. 89, Table A, Sch. I, The English Companies (Consolidation) Act, 1908. G 
/. — ” The continuing — body.” 

(1) Directors— Board of directors— Quorum of three members — Only one member 
remaining on'Board. 

A Resolution of the directors of a company provided that three members 
should form a quorum at the meeting of the directors. Of the three 
directors, two resigned, leaving only one in charge of the afiairs of 
the company. The accounts of the company having been prepared, 
the question arose as to how and who should pass the accounts. On 
the director applying to the Court for directions: iTeld, that three 
courses were open to the directors. 

(i) The director can get five members of the company to summon a meeting 

under S. 78 of the Indian Companies Act, 1882, 

(ii) The director himself can call an extraordinary general meeting and his 

’ act in doing so would be valid under Art. 71, in/ra. 

(hi) The director can move the Court to call a general meeting. 8 Bom. 
L.R. 478. H 

(2) Continuing directors—Quorum— English Law. 

Qwcerc:— Whether the continuing directors can act if less than a quorum, 
Owen and Ashworth's claim, (1900) 2 Ch. 272 (278). I 
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Disqualification of Directors. 

(57) The office of director shall be vacated i — 
if he, or any partner of his, or the firm of which he is a mem- 
ber, holds any other office 2 or place of profit under the Company; 
if he becomes bankrupt 3 or insolvent ; 

if he is punished under any of the penal provisions of the fore- 
going Act ; 

if he is concerned in or participates in the pl-ofits of any con- 
tract with the Company^. 

But the above rules shall be subject to the following excep- 
tions .-—-that no director shall vacate his office by reason of his being 
a member of any Company which has entered into contracts with, or 
done any work for, the Company of which he is director ; neverthe- 
less, he shall not vote in respect of such contract or work ; and, if he 
does so vote, his vote shall not be counted. 

(Notes). 

Corresponding English Daw, 

The office of director shall be vacated, if the director — 

{a) ceases to be a director by virtue of S. 73 of the Companies (Consolidation) 
Act, 1908 ; or 

(6) holds any other office of profit under the company except that of managing 
director or manager ; or 

(c) becomes bankrupt ; or 

(d) is found lunatic or becomes of unsound mind ; or 

(e) is concerned or participates in the profits of any contract with the 

company ; 

Provided, however, that no director shall vacate his office by reason of bis 
being a member of any company which has entered into contracts 
with or done any work for the company of which he is director : but 
a director shall not vote in respect of any such contract or work, and 
if he does so vote his vote shall not be counted. 

[Art, 77, Table A, Sch. I, The English Companies (Consolidation) Act, 1908.] J 

/. — ** The office — vacated,” 

(1) Articles naming events whereon to vacate. 

Where the Articles name events upon which a director shall vacate his office, 
the office is vacant on the happening of the event. The Board cannot 
waive the event or condone the act. Bodega Co., (1904), 1 Oh. 276. K 

(2) Director absenting himself. 

It is sometimes provided that a director’s office is to be vacated in case he 
absents himself from directors’ meetings for a certain period. In such 
an article “ absenting himself ” means being absent voluntarily or 
deliberately' Moc&’s claim, (1900) W.N. 114. L 
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(3) Absence ‘ pes?ioii of ’ when begins to run. 

The period of absence does not begin to run until a meeting has been held 
which, he ought to attend. McGmi^iell' s cla,im, (1901), 1 Oh. 728. M 

(4) “ Director ceasing to hold qualification shares,” 

An article providing that the office of a director shall be vacated on his 
“ ceasing to hold ” his qualification, does not cause a director's office 
to be vacated in case he fails to obtain his qualification within the time 
prescribed by the articles. Salton v. New Beeston Co., 1899, 1 Oh. 

■775.* ' ■ ' ■ N 

(5) fiesignation. • • 

(<i) A director can, subject to the articles, resign his office, and cannot with- 
draw his resignation without the company’s consent. Glossap v. 
Glossop, (1907), 2 Ch. 370. ’ 0 

(b) Where a director’s resignation is accepted by the Board, he is, not liable for 
a report made and a dividend recommended after that time, though 
his resignation was not disclosed to the company, and he was actually 
named in the report as a director. National Bank of Wales^ (1899) 2 
Oh. 629. ' ' ' P 

2.—*‘ Holds aay other office.*’ 

(1) “Holding another office”— Salaried secretary elected director—Such secretary 
ceasing to receive salary. 

In a company whose Articles provided that, a director who should accept or 
hold any other office (omitting the words “ of profit ”), under the 
company should cease to be a director, the salaried secretary of the 
company was elected a director. After his election he ceased to 
receive his salary as secretary but continued to perform 'the' duties of 
that office. He was not thereby disqualified from acting as a director. 
Iron Ship Coating Co. ■<}. Blwit,'ij.'&.,Z C.B. 484. ■; ,, Q 

(2) Trustee nominated and paid by the company, 

A trustee of a deed covering the company’s debentures, nominated and paid by 
the company, holds a place of profit under the company. Astly v. 
Nm Tivoli, (1899), 1 Ch. 151. ' R 

3, — “ Becomes baakrupt.” 

“ Becomes bankrupt,” scope of the expression. 

An article in the form “ becomes bankrupt ” does not prevent the appointment 
as a director of a person who is at the time bankrupt. Dawson v. 
A/nenw Co., (1898), 1 Gh. 6. S 

If be is concerned — company,” 

(1) Director— Making profits in which he acts for the company. 

(a) Upon general rules of equity, a person holding a fiduciary position as 
director cannot obtain for himself a benefit derived from the employ- 
lusnt of the company’s funds, unless the company knows and assents. 
(As to what will amount to sufficient disclosure, see, Dunne v. Eitglish, 
18 Eq. 524.) / j 
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4.—“ If be Is conceraed,...company”-~{CoiicUded), 

{h) No director can, in the absence of a stipulation to the contrary, partake in 
in any benefit from a contract which requires the sanction of a 
Board of which he is a member. He stands in a fiduciary position 
towards the company, and if he makes any profit when he is acting 
for the company, he must account to the company. Imperial Mer- 
cantile Credit A&sodiationv. 0 

(2) Directos? acting for company trustee. 

The company have a right to the entire services of their paid directors. They 
have a right to the advice of every director owmatters brought before 
the Board for consideration. The general rule that no trustee can 
derive any, benefit from dealing with trust funds will apply with 
greater force to that state of things in which the interest of the trustee 
deprives the company of the benefit of his advice and assistance. 
i5e?^so?^ V. Heaf/wrn, 1 Y. & C. Ch. 326, 341. ¥ 

(3) Birector B acting bona fide. 

Where directors do an act truly and reasonably believing that it is for the 
; • interest of the Company, they are not chargeable with breach of trust, 

merely because in promoting the interest of the company they are 
also promoting their own, Rirche v. Sims, (1894), A.C. 654 (660). Iff 

(4) Director, right of, to enforce specific performance of contract oat of which he 

is to make profit, 

A director cannot come into a Court of Equity for specific performance of a 
contract, out of which he is to make a profit, and his assignee stands 
in no better position. Flanagonv. Great Western Railway Co., 7 Eq, 
116. X 

Botation of Directors. 

(58) At the first ordinary meeting after the registration of the 
Company, the whole of the directors i shall retire from ofiice ; and 
at the first ordinary meeting in every subsequent year, one-third of 
the directors for the time being, or if their number is not a multiple 
of three, then the number nearest to one-third, shall retire from 
office. 

(ISotes). 

|1) Gorresponding English Law, 

At the first ordinary meeting of the Company the whole of the directors shall 
retire from office, and at the ordinary meeting in every subsequent 
year one-third of the directors for the time being, or, if their number 
is not three or multiple of three, the number ■ nearest to one-third, 
shall retire from office. [Art. 78, Table A, Sch. I, the English Com- 
panies (Consolidation) Act, 1908.] Y 

(2) Object of this article. 

ia) The —is to give the share-holders within a reasonable time the right 

to elect their own directors and not to leave them under the manage- 
ment of the temporary officers appointed under Art. 52, in whose 
selection none but the subscribers of the memorandum will have had 
. a voice. See Buckley oh the Companies (Consolidation) Act, 1998, Z 



658 


lGt ¥I of 1882 (ran. INDIAN companies act), tlst Beh. 

(6) This clause enables the share-holders, if they think fit to get rid of the di- 
rectors appointed by the subscribers of the Memorandum of Associa- 
tion, and to elect their own directors. If an extraordinary general 
meeting is held before the ordinary meeting, the directors will not 
retire at such extraordinary general meeting, but will continue in the 
office until the first ordinary meeting is held (Lord Claud Hamilton's 
case, (l§73) 8 0h. 648. ^ 

/. — Directors,” 

“ Directors”, scope of the expression. 

The expression “ directors ” does not include mere de facta directors, or sub- 
scribers of the memorandum of association who were deemed to be 
directors. John Morley Building Co. v. Barras, (1891) 2 Ch. 386, B 

(59) The one-third or other nearest number to retire during 
the first and second years ensuing the first ordinary meeting of the 
Company shall, unless the directors agree among themselves, be 
determined by ballot. In every subsequent year, the one-third or 
other nearest number who have been been longest in office shall 
retire. 

(Kote). 

Corresponding English Daw. 

The directors to retire in every year shall be those who have been longest in 
office since last election, but as between persons who became directors 
on the same day those to retire shall (unless they otherwise agree 
among themselves) be determined by lot. [Art. 79, Table A, Soh. I, 
The English Companies (Consolidation) Act, 1908.] C 

(60) A retiring director shall be re-eligible. 

(Note). 

Corresponding English Law. 

A retiring director shall be eligible for re-election. [Art. 80, Table A, Soh. I, 
The English Companies (Consolidation) Act, 1908.] , D 

(61) The Company at the general meeting at which any 

directors retire in manner aforesaid shall fill up the vacated offices 
by electing a like number of persons!. i 

(Notes). 

Corresponding English Law. 

This article is exactly similar to Art. 81, The English Companies a{ConsoIid~ 
ation) Act, 1908. E 

f . — The company.... of persons. ” 

(1) Directors to be chosen by whom. 

The directors are to be chosen by the Share-holders or by the Board, Where the 
share-holders are to appoint, an agreement made by the directors by 
which directors are, to be imposed upon the share- holders by another 
company is illegal. Jojncs v. L.R., 6 H,L. 335. F 
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(2) Dipecfcors—EIeoyon— Return of poll when to be taken to be good. 

At an election ot directors the return, of the poll must be taken to be good until 
ic is brought into question before a proper tribunal in a proper man- 
ner. Wandstoorth Gas Light Go. V. Wright, 22 L.T. 404. G 

(62) If, at any meeting at which an election of directors ought 
to take place, the places of the vacating directors are not filled up, 
the meeting shall stand adjourned till the same day in the next 
week, at the same time and place ; and if, at sucl:v adjourned meet- 
ing, the places of the vacating directors are not filled up, the 
vacating directors, or such of them as have not had their places 
filled up, shall continue in office until the ordinary meeting in the 
next year, and so on* from time to time, until their places are filled up. 

(1) Corresponding English Law. 

This article is similar to Art. 82, Table A, Scb. I, The English Companies 
(Consolidation) Act, 1908. H 

N, B. — For “shall continue filled up” in this article, we find the 

following in the English Enactment “ shall be deemed to have been 
re-elected at the adjourned meeting.” 

(2) First clause in this article. 

The is directory only. See Buckley on the Companies (Consolidation) 

Act, 1908. I 

(3) Meaning of this Article. 

The is that if for any reason either the first meeting or the adjourned 

meeting at which the election of the directors ought to take place 
does nob proceed validly to fill up the places of the vacating directors, 
then they are to continue in office. Great Northern Salt Co,, N. P, 
Kennedy, 44 Oh. D. 472 (482). J 

(4) Article inapplicable to de fnctosdirectors. 

This article does not apply to mere de facto directors. John Morley Building 
Go. V. Barras, (1891), 2 Oh. 386. ’ K 

(63) The Company may, from time to time, in general meet- 
ing, increase or reduce the number of directors, and may also 
determine in what rotation such increased or reduced number is to 
go out of office. 

(Notes). 

Corresponding English Law- 

This article is word for word the same as Art. 83, Table A, Soh, I, The 
English Companies (Consolidation) Act, 1908. L 

(64) Any casual vacancy occurring in the board of directors 
may be filled up by the directors i, but any person so chosen shall 
retain his office so long only as the vacating director would have 
retained the same if no vacancy had occurred. 

84 
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(Notes). 

C3os?re8poad[ing Engiish Law. 

This article is almost similar to Art. 84, Table A, Sch. I, The English Com- 
panies (Oonsolidation) Act, 1908. ^ 

Any casuaJ vacancy,, ..directors.” 

Gasuai vacancy in directorate, who to fill up, 

(a) “ Any casual vacancy” is any vacancy arising otherwise than by the 
retirement in rotation. Munster v, Gammell Co,, 21 Ch. D. 187. N 
(5) A casual vacancy occurred in February ; the ordinary general meeting in 
March elected to the places of the directors who retired by rotation, 
but did not fill up the casual vacancy ; the board had power to fill it 
up subsequently. Munster v. Oa7nmell Co., 21 Oh. D. 183. 0 

(c) Semblo. The general meeting could have filled it up. (Ibid.) P 

(d) Where the articles provide that the directors shalf^ not be less than throe : 

that the board may fiir up casual vacancies : and that the continuing 
board may act notwithstanding any vacancy in their body, queere, 
when a casual vacancy occurs in a board of three, can the remaining 
two fill it up? York Trmmoays Co. v. Willows, 8 Q.B.D. 690 (696). Q 

(65) The Company in general meeting may, by a special reso- 
lution, remove i any director before the expiration of bis period of 
office, and may, by an ordinary resolution, appoint another person 
in bis stead. The person so appointed shall hold office during such 
time only as the director in whose place he is appointed would have 
held the same if he had not been removed. 

(Notes). 

[See also Notes under S. 77, supra,] 

Corresponding English Law. 

This article is almost similar to Art. 86, Table A, Sob. I, The English Oom- 
paines (Oonsolidation) Act, 1908. R 

N.B. — ^Por the expression “ Special resolution " we find in the English Enact- 
ment “ Extraordinary resolution.” 

i. — “TJbe Company remove.” 

(1) Directors, power to remove— appointed for definite period. 

(a) Whether there is or not in a corporation an inherent power to remove 

directors for whom no defined period of office has been fixed, there is 
no such inherent power where by the contract between the members 
their appointment has been made for a definite period. Imp 
Hydropathic Co. v. Hampson, 28 Oh. Div. 1 ; Boschoeh Co. v. Mke. 
(1906), 1 Oh. 148. g, 

(b) Unless the Articles of Association contain a power of removal of such 

directors, the articles must first be altered, by inserting a power, and 
then the exercise of the power must follow. (Ibid ) T 

(c) Where the articles therefore defined a period of office and the company 

passed and confirmed a special resolution, not altering the articles, 
but removing certain directors and appointing others, the removal 
was ineffectual. {Ibid.) U 
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L-~-“ The Company,..., .remove,”— [Concluded). 

(2) Qirectops, removal of — Interference by Court. 

(а) But if the majority of the share-holders are in fact opposed to certain 

persons being directors, the Court may refuse to interfere by inter- 
locutory injunction in favour of the persons whom the majority dis- 
approve, notwithstanding that they have not been effectually removed, 
Earben v. Phillips, 23 Oh, Div. 14. ¥ 

(б) “ It ia a very dilfrcult thing to say that the Court will not interfere to force 

a director on a company, and to say that a company cannot ask the 
Court to restrain a particular man from acting as a director, if the 
resolution by which they have attempted to* remove him has been 
ineffectual.” [Ibid,) W 

(3) Director, removal of, for negligence, etc. 

Where power is given by the articles to remove a director ‘‘for negligence, 
misconduct in office, or any other reasonable cause,” this means such 
a cause as shall be deemed reasonable not by a Court of justice, but 
by the share-holders assembled at a meeting duly convened. In the 
absence of proof of direct fraud, therefore, the Court has no jurisdic- 
tion , and will refuse to interfere or determine whether the decision of 
the meeting has or has not been unduly influenced by unfounded state- 
ments. Inderwich v. 8^lell, 2 Mac. & G-. 216. X 

(4) Director, stipulation that a, shall not be removable. 

Queers.— Whether a will be enforced by the Court. Brownse v. La 

Trinidad, 37 Ch, Div. 1. ¥ 

Pi'oceedings of Directors. 

[See notes under S. 92, s7/pm.] 

(66) The directors may meet i together for the despatch of 
business, adjourn and otherwise regulate their meetings as they think 
fit, and determine the quorum 2 necessary for the transaction of 
business. Questions arising at any meeting shall be decided by a 
majority of votes. In case of an equality of votes, the chairman 
shall have a second or casting vote. A director may at any time 
summon a meeting of the directors. 

(Notes). 

Corresponding English Law. 

The provisions of this article are found in extenso in Arts. 87, 88, Table A, 
The English Companies (Consolidation) Act, 1908. Z 

E.B, — In the English Enactment wo find that the Secretary too is authorised 
to summon a meeting of the directors on the requisition of a director, 

l.—”The directors may meet.” 

(1) Directors— -Meeting— -Notice, 

[a) Every member of the Board ought no doubt in the absence of special 
circumst-ance, [HuZi/aa? Oo. v. FTOwcfsimi, 59 L.J. (Oh.) 591] 

to have sufficient notice of each meeting, and a director cannot waive 
his right to notice. Notice of every meeting, but not of the business 
to be transacted must be given to every director. Portuguese Copper 
Mines SteeZa’s, (1889), 42 Ch* Div. 160. A 
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■ €, 

/. — “ The directors may meet” — [Concluded). 

(b) If such notice has nob been given, and a few of the directors purport to 

overrule the previous decision of all, without giving the rest an 
opportunity of attending, their act will be void. Homer Mines H. P. 
Switli, 39 Ch. D. 546. B 

(c) But notice of the business as distinguished from notice of the meeting, is 
not necessary, In the case of special business it may be prudent and 

- right to give notice of it, but it is not legally necessary to do so. 
La CoTfvpagnie de MayrilU v. Whitley, (1896), 1 Oh. 788. G 

(d) If there has been an irregularity in giving notice, and the party complain- 

ing Iftus not intervened at once, bub has allowed action to he taken on 
the proceedings of the board as in fact convened, and the irregularity 
is one which could be cured, a Court of Equity will not interfere. 
Browne V. La Trinidad, 37 Oh, Div. 1. 0 

(2) /hM— Minimum number. 

Where the articles or deed of settlement provide that there shall be a certain 
number of directors, this may be either imperative [Kirlt v. Bell, 16 
Q.B. 290) ; or directory. Thames Haven Dock Co. v. Bose. 4 Man. 
552. E 

(3) /h/d— Disputes among directors — Interference by Court. 

If there are such dissensions among the governing body of a company as that 
its affairs cannot be properly carried on, the Court will so far deviate 
from the general rule of refusing to interfere in matters of internal 
management as to grant an injunction and receiver to protect the 
property of the company ; but the interference of the Court will be 
continued only until a governing body is duly appointed, and as soon 
as this is done the Court will leave the company again to manage its 
own concerns. Feather stone v, CooZcc, 16 Bq. 298. F 

(4) Exclusion — Personal right to admission. 

A director excluded by his co-directors from the board, has a personal right to 
compel them to admit him. Pulbrook v. Richmond, 9 Oh. D. 610. G 

(5) Jh/d— Order of business to be considered. 

The directors are entitled at their meetings to take their business in sitoh order 
as they think proper. Cawley <& Co., 42 Oh. D. 209. H 

2. Determine ibe quorum.” 

[See also notes under B. 77 at p. 238, swpra.] 

(1) Onornm, articles giving power to fix— Presumption. 

Where the articles give the directors power to fix the quorum, an outside 
person, who does not know what guorumhas in fact been fixed, i.s 
entitled to assume that the proper gwomm has been properly sum- 
moned and has attended to effect the completion of a document which 

purports on the face of it to have been duly executed by the Company. 
County of Gloucester Bank V. Rudry Merthyr Co., (1895), 1 Ch. 629; 
see Owen and Ashworth’s Claim, (1901), 1 Ch. 115, I 

(2) Qnoranj of persons competent to vote. 

The gjforwn must be a guoruw of persons competent to vote at the board in 
question. If the gttoniwi be two and the business be business on 
which A and E cannot vote, the presence of A, B and C does not 

make a, gtiorum. Greymouth Co., {lQ04:), lCh.. S2. 3 
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2, — Determine the quoram,”-~[Go7icluded). 

(3) Qworam— Number of directors three. 

When the number of directors is three a majority of them must attend to form 
& qiiomm, York Tramways Co. V. Willotos, (1S7G), S Q.B.D. 685. K 

(4) QMOrrjf/M, Articles not prescribing number for. 

Where the articles do not prescribe the number of directors required to form 
quorum, the number who usually act in conducting the business of 
the company will be a quorum. Be Regent's Canal Iron Co., (1867), 
W.N. 79. ' h 

(67) The directors may elect a chairman ^ their .meetings, 
and determine the period for which he is to hold office ; but, if 
no such chairman is elected, or if at any meeting the chairman is 
not present at the time appointed for holding the same, the 
directors present shall choose some one of their number to be chair- 
man of such meeting. 

(Notes). 

Gorrespoadiing English Law. 

This article is £more or less similar to Art. 90, Table A, Bob. I, The English 
Companies (Consolidation) Act, 1908. M 

N.B. — According to the English Enactment directors may choose one of them 
as chairman, if the chairman is not present within 5 minutes after 
the time appointed, 

I Chairman.” 

[See notes under S. 77 at p. 243, supra.] 

(68) The directors may delegate any of their powers to commit- 
tees 1 consisting of such member or members of their body as they 
think fit. Any Committee so formed shall, in the exercise of the 
powers so delegated 2, conform to any regulations that may be 
imposed on it by the directors. 

(Notes). 

Govresponding English Law, 

This article is word for word the same as Art. 91, Table A, Sch. I, The English 
Companies (Consolidation) Act, 1908. N 

/. — “Directors — committees.” 

(1) Committee of board— One person. 

A committee of directors may consist of one person. Taurine Co., 25 Ch. Div, 
118. 0 

(2) Directors, agents — Delegation. 

(а) The directors themselves being agents, the rule delegatus non potest delegare 

is prwM/ucie applicable to them. JTotoard’s case, 1 Oh, 561. P 

(б) But, there being under this article power to delegate, delegated authority will 

he presumed where one or two directors act in a manner properly 
within the ordinary business of the company. Totterdell v. Fareham 
Blue Brick Co., Jj.'R. I G.P. 67i. 9 
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i.—** Directors.,., ..committees.**— {Ooncludek), 

(c) In the absence of express power to delegalio, directors cannot delegate powers 
which they would not have possessed if not expressly conferred, 
jSQWrd’s ease, {1866), 1 Gh. 5S1. ^ 

2.—“AnyCQmmittee,..,,.delegated.** 

(1) Debt by agent —Liability of company. 

The company is liable to pay debt contracted by an agent authori«sed to do so. 
6B. 326. B 

(2) Agent — Personal liability. 

An agent aotiii^ as such is not personally liable, 3 P.B. 1867, T 

(S) Agent— Personal profit. 

But an agent should not obtain personal profit or benefit. 1 I. J. N. S. 
295 (378). U 

(4) Plaint improperly yerjfied. 

The suit was by a limited Company, and the plaint was verified by a gentle- 
man of the name of Hoskins, who was described in the plaint as being 
the principal agent in Bengal on behalf of the plaintiff Company, and 
competent to prove everything in connection with the present suit. 
He had verified the plaint in these terms: — “The particulars set 
forth in this plaint and in the account are true to my information 
and belief.” It was said that this was not a sufficient verification 
within the meaning of S. 436, O.P.O., 1882, the language of which was 
that the verification might be made by “any other principal officer 
of the Corporation or Company who is able to depose to the facts of 
the case.” It was said that Mr, Hoskins could not depose to the 
facts of the case because he only spoke from information and belief. 
But the section says nothing about actual personal knowledge on the 
part of the verifier as the Code does in S. 52. That section shows 
that a verifier may depose upon his information and belief, and there 
is nothing in 8, 435 to say that he can only depose from his own 
personal knowledge. The verification was held to be sufficient. But 
even if this view is not correct leave ought to have been granted to 
the plaintiff to amend the plaint, and the suit ought not to have 
been dismissed. 9 O.W.N. 618 {619). ¥ 

(69) A committee may elect a chairman ^ of its meetings. If 
no such chairman is elected, or if he is not present at the time 
appointed for holding the same, the members present .shall choose 
one of their number to he chairman of such meeting. 

(Notes). 

Copresponding English Lavr. 

This article is exactly similar to Art. 92, Table A, The English Companies 
(Consolidation) Act, 1908. W 

S.B.— According to the English Enactment the Committee is authorised to 
elect one of their number, if the Gbairman is not present within 
5 mifttttes after the appointed time. 

Chairman,** 

[See notes under S. 77 at p. 243, supra.] 
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*1 . ■ " . 

(70) A committee may meet and adjourn as it thinks proper. 
Questions arising at any meeting shall be determined by a majority i 
of votes of the members present ; and, in case of an equality of votes, 
the chairman shall have a second or casting vote 2, 

(Notes). 

Correaporading English Law 

This article is word for wofd the same as Art. 93, Table A, Scb. I, The English 
Companies (Consolidation) Act, 1908. X 

/. — “Majority,** * 

Q 0 omiH— Majority. 

Unless otherwise determined by the committee, a majority must attend to 
form a quonmi, York Tramways Go. v, Willotvs, (1878), 8 Q.B.D- 

685 . y 

2.—** Casting vote.*' 

Casting vote. 

The Chairman has usually a easting vote. Evans and Cooper, p* 76. Z 

(71) All acts done by any meeting of the directors, or of a 
committee of directors, or by any person acting as a director, shall, 
notwithstanding that it be afterwards discovered! that there was 
some defect in the appointment of any such directors or persons 
acting as aforesaid, or that they or any of them were disqualified, 
be as valid 2 as if every such person had been duly appointed and 
was qualified to be a director. 

(Notes). 

Corresponding English Law. 

This article is word for word the same as Art. 94, Table A, Bob. T, The 
English Companies (Consolidation) Act, 1908. A 

“ Afterwards discovered. **. 

Sahsequent discovery. 

The subsequent discovery referred to is not a discovery of the facts, hut a 
discovery that the facts constitute a defect. British Asbestos Co. 
V. Boyd, (1908), 2 Oh. 439. B 

2. — “ As valid.** 

(1) Scope of Article. 

(а) The article validates the acts not only as between the company and out- 

siders, but as between the members inter se. Dawson v, African 
Trading Co., {1898), I Gh. 6, C 

(б) While the article in proper circumstances validates the man’s act as if he 

held the office, it does n6t validate his tenure of the office, e.g., so as 
to entitle him’to the remuneration attached to it. E, P, Birkenshaw^ 
(1904), 2 K.B.'327. D 

(2) Invalid appointments of directors, etc.—Yalidity of their acts- 

(a) Outsiders are bound to fenow what Lord Hatherley called the “ external 
position of the oompany ; ” hut are not bound to know its “indoor 
management.'* Mahony v. East Solyford Mining Co., L'R. 7 H.L. 
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2.—‘* As valid.^^-'iConeltided). 

(6) If persons are held out as, and act as directors, and the shareholders do not 
prevent them from so doing, outsiders are entitled to assume that 
they are directors, and, as between the company and such outsiders, 
the acts of such directors de facto will hind the company. (Ibid) 
Of. County of Gloucester Bank V. Budry, (1895), lOh, 629, F 

(c) Bankers who received from the company’s offices a formal notice signed by 

the “ Secretary ” that they were to pay cheques signed by “ either two 
of the following three directors,” and who paid cheques accordingly, 
were discharged, although no directors or secretary had ever been 
appofiited. (Ibid.) G 

N.B. — In this case it was vainly argued that the Act applied, only where 
there had been an appointment though invalid, and did not apply 
where there was no appointment at all. 

(d) As against the director himself this article may render his acts as director 

valid. York Tramways Co v. Willows, S Q-B. Div, 685. H 

(e) If absence of notice to the contrary be rightly taken to be of the essence, it 

follows, as has been held, that while the saving clause applies to acts 
done before the invalidity of the appointment is shown (Hallows 
V- Fernie, 3 Oh. 467, 473) yet when a defect has been discovered, it 
does not give validity to subsequent acts. Bridport Old Brewery Co., 
2 Oh. 191. I 

(f) This article may cover the point and validate the acts of the director not 

only as between the company and outsiders, but as between the com- 
pany and the members or between the members inter se, Dawson 
v. African Consolidated Co., (1898), 1 Oh. 6. J 

Dividends, 

[See notes under S. 214, supra.l 

(72) The directors 1 may, with the sanction of the Company in 
general meeting, declare a dividend 2 to be paid to the members 3 in 
proportion to their shares. 

(Notes). 

Corresponding English Law. 

The Company in general meeting may declare dividends, but no dividends 
shall exceed the amount recommended by the directors. [Art. 95, 
Table A, Bch. I, The English Companies (Consolidation) Act, 1908.] K 

The directors may from time to time pay to the members such interim divi- 
dends as appear to the director.^ to be justified by the profits of the 
Company. [Art. 96, (Ihid.W L 

1.— '‘Directors.” 

Company — Power of directors to deal with profits either by declaring dividend or 
by appropriating to reserve fund— Power of share-holders to interfere with 
declaration of dividend. 

Where the articles of association of a certain Company provided that (a) the 
directors of the Company might, with the sanction of the Company, 
in general meeting, declare a dividend, and (b) that the directors may, 
before recommending any dividend, set aside out of the profits, such 
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I . — '‘Directors” — (Concluded), 

sum as they think proper as a reserve fund to meet contingencies or 
for equalising dividends, etc., and where the directors passed a portion 
of the profits of a certain year to the reserve fund and diminished the 
amount of dividend they could otherwise have declared, and the 
defendant thereupon, representing a party among the share-holders, 
contended (1) that the share-holders have the right, by duly carried 
resolution, to withdraw that sum so set apart, or a part of it, from 
the reserve fund, for the purpose of increasing the dividend, and (2) 
that have the right to direct the directors to:declare a dividend out of 
the amount standing to profit and loss, including the sum so with- 
drawn, held that under the articles of association of the Company the 
contention of the share-holders was not maintainable. As the reserve 
fund consisted of profits, and the dispo-sal of profits was under the 
articles entrusted to the directors expressly, the share-holders cannot 
be permi tted to withdraw this sum from the reserve fuud. Further, 
the share-holders cannot direct the directors to declare a dividend out 
of the withdrawn sum. Under the articles, the shareholders had 
agreed that the directors shall declare the dividends, only reserving to 
themselves the power of vetoing any objectionable dividend. The 
remedy of the share-holders, if they ace dissatisfied with their officers, 
lies only in the displacement of the directors or in the legal alteration 
of the articles. 10 B. 415. M 

2, — “ May with — declare a dividend.” 

(1) IM'viderid, meaning of. 

(a) Etymologically a dividend is the ” dividendum ”, the total divisible sum. 

But in its ordinary sense it means the sum paid and received as the 
quotient forming the share of the divisible sum payable to the 
recipient. Lamplough v . Kent Watenoorhs, (1903), 1 Oh. 675 (680), N 

(b) As to the meaning of the word ‘‘ dividend ” see Henry v. Great Northern 

Eaihoay Co., 1 De. G. & J. 606, 636, 642, 647. 0 

(2) Dividend, declaration of. 

A company is not bound to divide the whole of its profits amongst its share- 
holders. Whether the whole or any part shall be divided or what 
portion shall be divided and what retained are questions of internal 
management for the decision of the share-holders. The Court has no 
jurisdiction to control or review their decision. Burland v. Enrle, 
(1902), A.O. 95. P 

(3) Ibid — Action by preference share-holder. 

Until a dividend is declared no action can be brought even by a preference 
share-holder. (Bond v . Barrow Steel Co., (1902) 1 Oh. 362, in the 
absence of mala fides) to enforce its payment. Lindley, 6th. Ed., 
609. Q 

(4) /fi/cf— Payment. 

The declaration of a dividend creates a debt due from the company to each 
share-holder and payable at the date at which the dividend is made 
payable. For this debt he can, when that date arrives, sue at law, 
and the Statute of Limitations begins to run from that date. Buck- 
lay on Companies (Consolidation) Act, 1908,. 649. B 
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2 — May With., .‘declare a dividend”— {Coneluded). 

(5) /6/fif— Effect— Company not a trustee. 

The declaration does not make the company a trustee of the dividend for the 
share-holder, and an entry of the liability in the company’s books — at 
any rate when no special part of its assets is set aside as representing 
the dividend, and no notice of the entry is given to the share-holder— 
does not take the case out of the statute. Severn and Wye Co., (1896), 
1 Ch. 559. S 

(6) Dividend, i/jfeWm— Authority to pay — Resolution to pay. 

The declaration of an interim dividend can be cancelled by the directors at 
any lyme before payment acd^does not create a debt as between the 
company and the member. Sea Lagunas Nitrate Co. v. Schroeder, 
(1901), 85 L.T. 22. T 

(Y) Company—Contract, construction of— Preferential dividend payable to holder 
of one set of shares— Company to pay it to share-holder and to his executors 
or administrators— Share-holder, death of. 

A merchant transferred in 1864 the good will.pcoperty, capital and assets of 
his business to a joint stock limited company, who agreed with him 
that in consideration of the transfer by him of the property referred 
to in the contract as “the fixed assets,” he should be entitled to 
have allotted to him 100 shares in the company of Rs, 2,500 each but 
that the company should not be bound to give their consent to, or 
recognise as valid, any assignment of the said 100 shares, or any of 
them , during a period of five years from the date of the registration 
of the company. It was also agreed that in consideration of the 
transfer, he, his executors or administrators shall be entitled, so long 
; as he or they shall hold the said one hundred shares, to an extra or 
preferential dividend. The parties acted upon this agreement, and 
the share-holder held the shares till his death in England in 1886, 
having by his Will directed that his executors or administrators should 
hold the 100. shares in trust for his surviving brothers of whom the 
executor who proved the Will was one. Administration with the 
Will annexed was granted in India to the plaintiff in this suit 
as the attorney of the executor. A note of this was made by the 
company in the share register, the shares still standing in the name of 
the testator. The company then discontinued to pay the preferential 
dividend, and contended that the estate of the testator was no longer 
entitled to receive it inasmuch as the executor administered the tes- 
tator’s estate and no longer held the shares as executor but as trustee for 
the beneficiaries under the Will. Held, that the contract was still in 
operation, the executor still “ holding ’’ the shares, within its mean- 
ing ; that the testator’s legal personal representatives were entitled 
to whatever may be payable in respect of his shares, the company 
being concerned with the legal litle to the shares and not with any 
equities which the beneficiaries may have as between themselves and 
their trustees. 19 B. 1 (P.C.). 0 

3. — ^Members.” 

Members, scope of the term 

“Member” in this article includes the legal personal representatives of a 
deceased member whose name remains on the register. James 
V. Odessa Wafentforfes Co., 42 Ch, D. 636. Y 

[N.B. — See also notes under S. 45, 3 
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(78) No dividend shall be payable except out of the profits 
arising from the business ^ of the Company. ' 

(Notes). 

Corresponding English Law. 

No dividend shall be paid otherwise than out of profits. Art. 97, Table A, 
Sch. I, The English Companies (Consolidation) Act, 1908. W 

Irt. 97 of the English Enactment, wider. 

Art, 97, Table A, The Companies (Consolidation) Act, 1908 is wider. There 
may be profits coming not from the business Sut from other sources. 
If a company acquires assets and with them carries on busine.ss, every 
increment of value whether by way of appreciation of the assets or by 
way of profit earned in employing them is in some sense profit. The 
corporation is so much the richer whether the additional wealth arises 
from appreciation of assets or by fruit produced by their employment. 
Buckley on Companies (Consolidation) Act, 1908, 652, X 

The word “ profits ” in the English enactment is general. (Ibid.) Y 

L~“ No dividend — profits arising from the business.” 

(1) Profits arising from the business. 

(а) As the fund for payment of dividend is under the articles it is not 

with every profit or loss that we are concerned but with a particular 
sort of profit or loss. The relevant profit being “the profit arising 
from the business of the company, ” the inquiry arises, what is the 
business (for which we must look to the memorandum of association) 
and what are the profits of the trade. (Ibid.) Z 

(б) The profits of the business are the credit balance of a profit and loss account'' 

properly prepared, having regard to the definition of the business in 
the memorandum of association. They are the excess of revenue 
receipts over expenses properly chargeable to revenue account. As to 
what expenses are properly chargeable to capital and what to revenue 
it is necessarily impossible to lay down any general rule. In many 
cases it may be for the share-holders to dotermine this for themselves 
provided the determination be honest and within legal limits, Lee 
v, Neuchatel AspJialte Go., 41 Cb. Div. 1, 18, 21, 25. A 

(2) Ibid — , available for dividend— Capital account— Revenue accounts— How 

treated. 

For ascertaining profit available for dividend, capital account and revenue account 
are to be treated as separate accounts. The credit balance of revenue 
account is applicable for dividend. Under some form of articles appre- 
ciation of capital or what may be called credit balance of capital account 
may also be applicable for dividend. But if there has been loss on 
revenue account, not compensated by appreciation on capital account 
there is not under any form of articles profit available for dividend 
until that loss has been made good. The Articles may, however, allow 
declaration and payment of dividend without bringing into revenue 
account or providing for loss on capital account. Lee v. Neuchatel, 
41 Oh. Div. 22, 23, 24, B 
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(3) iWd-Profit™ Capital. 

No fixed line can be drawn to distinguish what is capital and what is profit. 

“ The mode and manner in which a business is carried on and what 
is usual or the reverse may have a considerable influence in determin - 
ing the question what may be treated as profits and what as capital.” 
Per Lord Halsbiiry, Dovey v, Cory, (1901), A.O. 486 [ Bond v. Barrow 
Sfeel Co., (1902), 1 Oh. 353. G 

(1) Profits, dividend can only be paid out of — Dividend cannot be paid out off 
capital. 

The fact is th^ the law is much more accurately expressed by saying that 
dividends cannot he paid out of capital than by saying that they can 
0 ?% is paid 02 it o/ promts. The latter expression leads to the inference 
that the capital must always be kept up and be represented by assets, 
which if sold would produce it. This is more than the law requires. 
Fixed capital may be sunk and lost, and yet the excess of current 
receipts over current payments may be divided. But floating or 
circulating capital must be kept up, as otherwise it will enter into 
and form part of such excess (seeing that circulating capital, with 
the particulars of its purchase and sale, must appear in revenue 
account), in which case to divide such excess without deducting the 
capital which forms part of it, will be contrary to law. Per Bindley, 
L.J., Vernerv. Oen. Trust, (1894), 2 Oh. 266. D 

N.B. — Since that decision the Court of Appeal has held that loss incurred by a 
banking company by reason of bad debts may, for dividend purposes, 
be thrown on capital account. National Bank of Wales, (1899), 2 Ch. 
629 (668). B 

(5) Profit, every, not profit of business. 

It is not every profit that is profit of the business or profit in the sense intend- 
ed, having regard to the context. For instanoe, if a servant were 
employed in a business at a salary and a percentage of profits, he 
would not take a percentage upon the appreciated value of the busi- 
ness premises. Or, if directors are entitled to 3 per cent, of the net 
profits of the year, they will not take this percentage of the profit 
made by the sale of the undertaking and assets in winding-up. 
Frames v. Bultfontein Co., (1891), 1 Oh. 140. F 

(6) Profits— Appreciated value of capital assets. 

It is quite consistent with this that the appreciated value of capital assets is a 
profit, divisible if the constitution of the company so allows. Sea 
Buckley on Companies (Consolidation Act), 1908,fa667. G 

(7) Profit, ascertainment of— Matter of estimate and opinion. 

The ascertainment of profit is in every case necessarily matter of estimate 
and opinion. This is the case not only in determining what is pro- 
perly chargeable to profit and loss, but also in saying what are the 
proper figures to be attributed to items occurring in profit and loss.. 
The legitimate way is to take the facts as they actually stand, and, 
after forming an estimate of the assets as they actually exist, to draw 
a balance so as to ascertain the result in the shape of profit or loss. 
If this be done fairly and honestly, .without any fraudulent intention 
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or i>urpqse of deceiving any one, it does not render the dividend 
fraudulent that there was not cash in hand to pay it, or that the 
company were even obliged to borrow money for that purpose, And 
the fact that an estimated value was put upon assets which were 
then in jeopardy and were subsequently lost does not render the 
account delusive and fraudulent. Stringer’s case, i Oh. D. 344 *, 
Bond V. Barrow Steel Go., (1902), 1 Oh. 353. H 

(8) Profit and loss account riot prepared— Declaration of dividend— Effect. 

(a) If a dividend be declared without proper investigation of the financial posi- 

tion of the company, and no profit and loss account be prepared, but 
only an account of receipts and payments, making no allowance for 
risks, the burden is on the directors to show that the dividend was 
properly declared, and in default a director will be ordered to refund 
the dividend he has received. B&nce’s case, 6 Ch. 104. I 

(b) If directors pay dividends out of capital, they may be liable for tbe whole 

amount so misapplied. National Funds Co., 10 Ch. D. 118 ; Oxford 
Building Society, 85 Ch. D. 502. J 

(c) A shareholder, however, who has with knowledge received the dividend can- 

not individually, or suing on behalf of himself and others, enforce 
re-payment. Tower sv. African Tug, 1 Ch.. 558. K 

(9) Revenue expenses chargeable to capital, paid out of. 

Where.expenses, properly chargeable to capital, have been paid out of revenue, 
the company are justified in recouping revenue account at a subsequent 
time out of capital. Mills v. Northern Railway of Buenos Ayres Co.., 
5 Oh. 621. L 

(10) Profits, payment of Interst to share-holders, prior to realization of. 

(а) The payment of interest to the share-holders, before any profits have been 

realized out of capital or borrowed moneys, even though paade in 
pursuance of a resolution at a general meeting, is ultra vires, and has 
been restrained by injunction on a bill filed by a share-holder as 
being in efiect a lessening of the capital to the prejudice of creditors. 
Mac Dougall v. Jersey Imperial Hotel Go., 2 H. & M. 528. ffl 

(б) But although the improper payment of a dividend will be restrained by 

injunction on an action brought by a share-holder in the company 
{Boole v. Great Western Railway Go,, 3 Ob. 262) a mere simple 
. contract creditor cannot sustain such a bill on the ground that the 
fund for payment of his debt is thereby diminished. Mills v . Northern 
Railway of Buenos Ayers Co., 5 Oh. 621. N 

(11) Bebenture Capital-Payment out of capital of dividends. 

(a) It does not follow that because payment out of capital of dividends on 
share capital is illegal, that the same holds good of what is commonly 
called debenture capital. Bloxamv. Metropolitan Railway Co., S Gh. 
337 (350). 0 

ib) Debenture capital is not in fact capital at all in the proper sense of the 
word. Ib is available money raised by borrowing (Ibid.), P 

(c) And the interest on capital, employed in the construction of works, and 
in the meantime unproductive, may under certain circumstances in 
fact form part of the capital employed in the work, and may be pro- 
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perly chargeable to capital account. It seems that this has been hold 
with respect to preference shares. Bardwellv. Sheffield Watenoorhs 
Co., 14 E^. 517. Q 

(12) Profits, capitalization of. 

(a) A company may if its constitution so allows capitalize profits instead of 
dividing them, and so as that they shall not thereafter be capable of 
division. Many cases under this head have arisen where it was 
necessary to determine the rights as between tenant for life and 
remjynderman of settled shares. Artisans’ Oorp., (1904), i Ch. 796. K 

(h) Profits which have not been capitalized retain the character of profits 
notwithstanding that they be carried to reserve (Bridgewater Naviga- 
tion Go., (1891), 1 Oh. 155; 2 Oh. 317;) and may in the liquidation of 
the company belong to the members according to their rights in 
profits as distinguished from their rights in capital and that notwith- 
standing there be a deficiency in capital (Bishop v. Smyrna Railway, 
1895, 2 Oh. 265) if such deficiency has arisen from capital and not 
from revenue loss. 

(74) The directors may, before recommending any dividend, 
set aside, out of the profits of the Company, such sum as they think 
proper as a reserved fund i to meet contingencies, or for equalizing 
dividends, or for repairing or maintaining the works connected with 
the business of the Company or any part thereof ; and the directors 
may invest the sum so set apart as a reserved fund ^ upon such 
securities as they may select. 

(Notes). 

(1) Corresponding English Law. 

The directors may, before recommending any dividend, set aside out of the 
profits of the company snoh sums as they think proper as a reserve or 
reserves which shall, at the discretion of the directors, be applicable 
for meeting contingencies, or for equalizing dividends, or for any other 
purpose to which the profits of the company may be properly applied 
and pending such application may af the like discretion, either bo 
employed in the business of the company or be invested in such in- 
vestment (other than shares of the company) as the directors may 
from time to time think fit. Art. 99, Table A, Sch. I, The English 
Companies (Consolidation) Act, 1908. S 

(2) Frame of articles may be such as not to admit payment of di¥idend out of 
reserve fund. 

The articles are sometimes framed as to prevent the application of the reserve 
fund to the payment of dividends. See Sasfern and Australian S.S. 
Co., (1893), W.N. 31=41 W.R. 379. T 

(3) Profits available for [dividend. 

The word in a memorandum may mean profits after sotting aside as 

providedjby such ah article as the present. Fisher y. Black and White 
Co,, (1901), 1 Gh. 174. U 
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I,'-** Reserved Pand ” 

[See also 10 B. 415 under Art. 72, sjijjm,] 

(1) Resepire fund, Provision for, in the Articles. 

(a) The articles of association almost invariably provide that a portion of the 

profits may be set aside, before any dividend is declared, to form a 
reserve fund. [See This Article.] ¥ 

(b) Sometimes they provide that a fixed proportion shall be set aside, and often 

give special directions as to how the fund is to be invested. Gore- 
Browne and Jordan on Joint Stock Companies, Edn, SO, p. 292. W 

(2) Reserve Fund, Right to carry profits to, without special authority. 

A company may, however, without any special authority contained in its 
articles, carry profits to reserve, and either use the reserve in the 
business or invest it in such securities as the directors may think fit. 
BzirZand V. jE?m-Ze, (1902), App. Oa. at. p. 95. X 

(3) Reserve Fund— Necessity for — Investment. 

It is very desirable that a reserve fund should be built up, a portion of the 
profits in each year not being distributed. The reserve fund may 
either be specially invested in stocks or funds, or shares of other com- 
panies, or it may be used in the general business of the Company. If 
so used, it will appear in the balance sheet on the debtor side, and 
the credit side will be increased by the assets which the fund has 
been used to purchase. Gore-Browne and Jordan on Joint-Stock 
Companies, Edn. 30, p. 292. Y 

(4) /hid— Special portions— Dividend— Equalizing. 

The reserve fund may be divided into various special portions, and when very 
large profits have been made in one year, it is convenient to make a 
special reserve for equalising dividends, the intention being to spread 
the distribution of it over several years. Sums may be taken from 
the reserve fund to make up losses or to pay dividends, even if it con- 
sists of premium received on the issue of shares. Scare d Go., (1904), 
2 Ch. 208. Z 

(5) Reserve Fund— Undivided profit. 

In fact, the reserve fund is undivided profit, and may be treated as profit at 
the disposal of the company, subject only to any restrictions which 
the Articles of Association may impose. Gore-Browne and J ordan on 
Joint-Stock Companies, Edn. 30, p. 293. I 

(6 /hiJ— Division— Profits— Preference share-holders— Undivided profits in wind- 
ing up merging in ordinary assets. 

(«) If a reserve fund comes to be divided, whether while the company is a 
going concern or in liquidation, it remains “profits,” and the 
members are entitled to share in it in accordance with their rights to 
the profits. Thus, if the Articles provide that the members shall be 
entitled to share in the profits in certain proportions, they will have 
the same rights in the distribution of the reserve fund. Consequently, 
if there is anything due to the preference shareholders in respect of 
past dividends their claim must be first satisfied. Bishop v. Smyrna 
and Cassaba Railway, {1895)^ 2 Gh. 266. . B 



674 


let Y! (sf 1882 (the Indian companies' act), [ist Seh. 

Reserved Puad**~-(Gontmued). 

0) Bat if the pseferenee shareholders have received their preferential dividend 
in full, the reserve fund will belong exclusively to the ordinary share- 
holders. Bridgewater Navigniion Oo., (1891), 1 Oh, 155, 2 Oh, 317. C 
(c) On the other hand, if their respective rights do not arise till the declaration 
of a dividend and none has been declared or till the profits have been 
made “ available for dividend ” by some act of the directors which has 
become impossible owing td the liq^uidation, it appears that in a 
winding up any undivided profits will merge in the ordinary assets. 
Crkhm Oil Co., (1901), 2 Oh. 184, (1902), 2 Oh. 86. D 

(7) /hidf—Osed in businfiss—Doss ott capital account— Apportionment. 

(a) It- was held that if the reserve fund is used in the business of the Company, 
and a loss arises on capital account, it must be apportioned rateably 
between capital and reserve. Hdare (& Co., (1904), 2 Ob. 298. E 

(5} But the House of Lords has now held that capital may be reduced without 
proving that it is lost, and the above rule will no longer apply in 
oases of reduction of capital. Poole v. National Banh of China, 
(1907), App. Gas. 229. F 

(8) Ibid—, sum taken from— Bonus to Share-holders, 

If a sum is taken from the reserve fund and paid by way of bonus to the 
share-holders, the company is only concerned to see that the persons 
whose names are on the Register of Members at the time get the bonus. 
Gore-Browne and Jordan on Joint-Stock Companies, Edn. 30, 
p. 293. G 

(9) Ibid—, Conversion of, into Capital — Increase of Capital— New shares— Impend- 
ing danger. 

Sometimes, with a view to converting the reserve fund into capital, the 
company resolves to divide it among the members and at the same 
time increase the capital. The new shares are offered rateably to the 
members, an amount equal to the reserve fund distributed being 
called up. This plan works well if the shares stand at a premium ; 
but if they do not members, may be expected to accept the return of 
reserve fund and to refuse to take up the new shares. There is a 
danger also that upon subsequent investigation it may turn out that 
the reserve fund did not really represent profits, and in such a case 
the shares issued would not be fully paid. See Eastern and Attsim- 
Zmn SfeamsMp Co., (1893), 41 W. R. 373. H 

(10) Sams set aside to represent depreciation of stock. 

Sums are often set aside to represent depreciation of plant and buildings, and 
to provide for debts- proving bad. This is in the nature of a reserve 
fund ; but it is more usual to write the depreciation off the book value 
of the plant and buildings, and to keep the reserve for bad debts out 
of the balance sheet. How far this is legitimate depends on the facts 
of each case. If done in good faith and to a reasonable extent, the 
Courts will not interfere, even at the instance of preference share- 
holders who- get less than their full dividend. Bond v. Barrow 
Haematite Go., (1902), 1 Oh- 368. H-1 
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(11) Reaei've fund, secret. 

Directors often desire to have a “ secret reserve fund ’ ’ on which they cart 
draw in case of an unexpected loss without causing the discredit 
attaching to drawing upon the general reserve fund. A resolution 
for creating such a reserve and directing that the auditors should not 
disclose any particulars to the share-holders was held to be unobjec- 
tionable, as to the first part, but ultra vires so far as it forbade the 
auditors to disclose any matters. Gore-Browno and Jordan on Joint- 
Stock Companies, Edn., 30, p. 294, 9 

(75) The directors may deduct from the dividends payable to 
any member all such sums of money as may he due from him to the 
Company on account of calls or otherwise. 

(76) Notice of any dividend that may have been declared shall 
be given to each member in manner hereinafter mentioned 1 ; and 
all dividends unclaimed for three years after having been declared 
may be forfeited by the directors for the benefit of the Company. 

(Uotes). 

Corresponding English Law. 

0/. Art. 181, Table A, Sch. I, The English Companies (Consolidation) Act, 
(1903). K 

Notice of — mentioned.” 

See Arts. 95—97, mfra. ... L 

(77) No dividend shall bear interest 1 as against the Company. 

(Notes). 

Corresponding English Law. 

This Article is word for word the same as Art. 102, Table A, Soh, I, The 
English Oompanines (Consolidation) Act, 1908, M 

\i.—” interest.” 

Dividend only debt — Interest. 

A dividend is a debt, and no interest is payable on a debt except by eagree- 

ment. Gore-Brown and Jordan on Joint-Stock Companies, 30th Ed., 
p. 532. N 

Accounts, 

(7,8) . The directors shall cause true accounts to be kept— 

of the stock-in-trade of the Company ; 

of the sums of money received and expended by the Company, 
and the matters in respect of 'which such receipt and expenditure 
fajke place ; and 

of the credits and liabilities of the Company. 
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The Books of account shall be kept at the registered office of 
the Company, and, subject to any reasonable restrictions as to the 
time and manner of inspecting the same that may be imposed by 
the Company in general meeting, shall be open to the inspection i 
of the members during the hours of business. 

(Notes). 

[NiB,— Sea, also, aotes under Ss, 74, 214, 215, 216, m2)ra,] 

Corresponding English Law. 

Cf. Arts. 103, i04, 105, Table A, Sch, I, The English Companies (Consolida- 
tion) Act, 1908. ; : 0 

l.— ‘* The books of account — shall be open to the inspection.” 

(1) Clause giving right to inspect ceases to apply when. 

A clause giving a right to inspect the books ceases to apply when the company 
goes into voluntary liqriidation {Yorkshire Fibre Co., 9 Eq. 660) 
although if the wiuding-up he for reconstruction it may be otherwise. 
Glamorganshire Banking Go. Mortgan’s case, 23 Ch. D 620. F 

(2) Clause giving right of inspection— Scope of. 

A clause giving a right of inspection of “ the books wherein the proceedings of 
the company are recorded ’ ’ does not give a share-holder the right to 
inspect the book of minutes of the proceedings of the directors. In 
practice a company never allows the members to inspect the directors’ 
minute book or its books of account unless a committee of inspection 
is appointed. Beg. v. Mariguita Mining Co., 1 E. & E. 289. Q 

(3) Bight to inspect, director’s documents with company’s solicitor. 

In the absence of any special provision a director has (but a mere member has 
not), a right to inspect documents held by the company’s sblibitor on 
its behalf. Burn v. London and South Wales Goal Go., 1890, W.N. 
209. S 

(4) Inspection pending winding-up petition and after order made. 

As to see Notes to S. 200, s«2^ra. S 

(79) Once at the least in every year i the directors shall lay 
before the Company in general meeting a statement of the income 
and expenditure for the past year made up to a date not more than 
three months before such meeting. 

(Notes). 

Corresponding English Law. 

Once at least in every year the directors shall lay before the. Company in 
general meeting a profit and loss account for the period since the 
preceding account ; or {in the case of the first account) since the 
incorporation of the Gompany, made up to a date not more than six 
months before such meeting. Art. 106, Table A, Sch. I, The English 
Companies (Consolidation) Act, 1908, T 

Cf. the italicized portions of this Article with Art. 79, Table A, Sch* I, Act 
VI of.l882. : . , 
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i.—*‘Year.** 

Ey&vy year —Meaning. 

“Every year” means “ calendar ” year. Gibson v. Barton, (1875), L.R. 10 
Q.B. 329 ; See, also, H afe p. 2S0, supra. U 

(80) The statement so made shall show, arranged under the 
most convenient heads, the amount of gross income, distinguishing 
the several sources from which it has been derived, and the amount 
of gross expenditure, distinguishing the expenses of the establish- 
ment, salaries, and other like matters. Every it^m of expenditure 
fairly chargeable against the year’s income shall be brought into 
account, so that a just balances of profit and loss may be laid before 
the meeting, and, in cases where any item of expenditure which 
may in fairness be distributed over several years has been incurred 
in any one year, the whole amount of such item shall be stated, 
with the addition of the reasons why only a portion of such expen- 
diture is charged against the income of the year. 

(81) A balance-sheet i shall be made out in every year, and laid 
before the Company in general meeting, and such balance-sheet 
shall contain a summary of the property and liabilities of the Com- 
pany arranged under the heads appearing in the form annexed to 
this table, or as near thereto as circumstances admit. 

(Notes). 

[See sections 74, 215, mpm.] 

Corresponding English Law, 

A balance-sheet shall be made out in every year and laid before the company 
in general meeting made tcp‘ to a date not more than six months before 
such meeting. The balance-sheet shall be accompanied by a report 
of the directors as to the state of the company’s affairs, and the amount 
which they propose to carry to a reserve fund, Art. 107, Table A, 
Sch. I, The English Companies (Consolidation) Act, 1908. Y 

1.—“ Balance-sheet.” 

(1) Balance-sheet — What it shows- 

The balance-sheet does not preteud to show absolutely the exact position of the 
company. Many matters are necessarily the subject of estimates, 
and frequently the balance-sheet shows that assets are included on 
some arbitrary basis Ce-g., " at cost and not at their selling value. 
In regard to an undisclosed reserve, Biickely, J. has said, “ The 
result ” (of omitting this item) “ will be to show the financial position 
of the company, to be not so good as in fact it is. If the balance- 
sheet is so worded as to show that there is an undisclosed asset whose 
existence makes the financial position better than that shown, such a 
balance sheet will not, in my judgment, be necessarily inconsistent 
with the Act of Parliament. ' Assets are often, by reason of prudence, 
estimated, and stated to he estimated, at less than their probable 
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l.~“ Balance-sheet ’’’’-{Concluded). 
real value. The purpose of the balauce-sbeefc is primarily to show 
that the floaocial position of the company is at least as good as there 
stated, not to show that it is not and may not be better.” Netoton v. 
Birmingham Sniall Anns Co.i {1Q06), Ch, Ojt "p. W 

(2) JhW.— Making a false, before winding-up. 

See ¥, Z, A, at pp. 532, 533, swpra. ^ 

(82) A printed copy of such balance-sheet i shall, seven days 
previously to suc!^ meeting, be served on every member in the 
manner in which notices are hereinafter directed to be served. 

(Notes). 

Corresponding English Law. 

A copy of the balance-sheet and report shall, seven days previously to the 
meeting, be sent to the persons entitled to receive notices of general 
meetings in the manner in which notices are to be given hereunder. 
Art. 108, Table A, Sch. I, The English Companies (Consolidation) 
Act, 1908. Y 

I Balance-sheet.” 

(1) Provisiou for presentation of balance-sheet at half-yearly general meeting— 
No such balance-sheet filed. 

Where the articles provided for the presentation at every half-yearly general 
meeting of a balance-sheet and general summary of accounts which 
was to be binding and conclusive on the share-holders unless objected 
to before the next general meeting, and no such balance-sheet or 
general summary, but only a half-yearly report, was prepared, in 
which the affairs of the company were mis-stated, such reports were 
not binding on the share-holders. Portsmouth Banhing Co. Hdby’s 
and other cases 2 Eq. 167. Z 

(2) Balance-sheet— Directoi?— Liability . 

A director is not necessarily personally responsible for balance-sheets and reports 
stated to be issued “By order of the directors.” Denham (& Co., 25 
Oh. D. 652. A 

Audit. 

(83) Once at the least in every year the accounts of the com- 
pany shall be examined, and the correctness of the balance-sheet 
ascertained, by one or more auditor or auditors. 

(Note). 

[See S. 74, 

Cowesponding English Law, 

0/. Ss. 112 , 113, Art. 109, Table A, Sch. I, The English Oompanies (Consoli- 
dation) Act, 1908, B 

(84) The first auditors shall be appointed by the directors ; 
subsequent auditors shall be appointed by the Company in general 
meeting. 
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(85) If one anditor only is appointed, all the provisions herein 
contained relating to auditors shall apply to him. 

(86) The auditors may be members of the Company, but no 
person is eligible as an auditor who is interested otherwise than as 
a member in any transaction of the Company, and no director or 
other officer of the company is eligible during his continuance in 
office. 

(87) . The election of auditors shall be made *by the Company 
of their ordinary meeting in each year. 

(88) The remuneration of the first auditors shall be fixed by 
the directors ; that of subsequent auditors shall be fixed by the 
Company in general meeting. 

(89) Any auditors shall be re-eligible on his quitting office. 

(90) If any casual vacancy occurs in the office of any auditor 
appointed by the Company, the directors shall forthwith call an 
extraordinary general meeting for the purpose of supplying the 
same. 

(91) If no election of auditors is made in manner aforesaid, the 

Local Government may, on the application of not less than five 
mernbers of the Company, appoint an auditor for the current year, 
and fix the remuneration to be paid to him by the Company for his 
services. • 

(92) Every auditor shall be supplied with a copy of the balance- 
sheet, and it shall be his duty to examine the same with the 
accounts and vouchers relating thereto. 

(93) Every auditor shall have a list delivered to him of all 
books kept by the Company, and shall, at all reasonable times, have 
access to the books and accounts of the Company. He may, at 
the expense of the Company, employ accountants or other persons 
to assist him in investigating such accounts, and he may, in relation 
to such accounts, examine the directors or any other officer of the 
Company. 

(94) The auditors shall make a report to the members upon 
the balance-sheet and accounts, and in such report they shall state 
whether, in their opinion, the balance-sheet is a full and fair balance- 
sheet, containing the particulars required by these regu-lations and 
properly drawn up so as to exhibit a true and correct view of the 
state of the Company’s affairs, and, in case they have called for 
explanations or information from the directors, whether such 
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explanations or information have or has been given by the directors, 
and whether they or it have or has been satisfactory. Such report 
shall be read, together with the report or the directors at the ordinary 
meeting. 

Notices. 

(95) A notice i may be served by the Company upon any mem- 
ber either personally or by sending it through the post in a letter 
addressed to such member at his registered place of abode, 

• (Notes). 

Gormponding English Law. 

Cf. The first: paragraph of Art. 110, Table A, Sch. I, The Eoglish Companies 
(Consolidation) Act, 1908. G 

I.— “Notice.” 

(1) Notice when deemed to served for ordinary purposes. 

For the ordinary purposes of the business of the Company the notice is to be 
deemed to have been served even if in fact it^never reached its destina- 
tion : But the Article does not apply so as to afieot the member with 
notice of a misrepresentation, which notice was in fact given by the 
document,' if the document does not reach his hands. London and 
Staffordshire Fire Oo., 24: Gh. Ii9. D 

(2) Notice by advertiseihent. 

A notice given by advertisement is to be deemed to have been given at the 
time of the publication of the advertisement. Mercantile Investment 
Co. V. International Co. of Mexico, (1893), 1 Ch. 484, (n), 489, (ii). E 

(3) Notice before rectification of register, ^ 

In cases where the register is rectified, even retrospectively, a notice given before 
the order for rectification to the. members then on the register, is, 
sem6Ze, sufficient. iSMSsea; Bricfc Oo., (1904), 1 Ch. 598, 611. F 

(4) Notice served in manner specified — Member dead. 

. A notice served on a member in the manner prescribed is efieotive notwith- 
standing that the member is dead, at all events if the Company has no 
knowledge of his death. {James v. Bwna Ventura Syndicate, {1896), 1 
Oh. 457) ; but under some article notice to such a member may not 
be required at all. Allen v. Gold Reefs, {1900), ICh. 656, 610. G 

(5) Company — Members— Notice of call— Notes sent by post to registered address 
—Death of member- Communication to the Company of his death— Company’s 

. knowlege of death. 

Where a member in a Company has died, and his death has not been com- 
municated to the Company, all notice which ought to be served upon 
him are duly served if they are sent addressed to his registered address 
whether they actually come into the hands of his executors and other 
representatives or not. In re Agriculturist Cattle Insurance Co., L.R. 
5 Oh* 725; New Zealand Gold Extraction Co., (1884) 1 Q.B. 622; 
Allen V. Gold Reefs of West Africa, Ld., (1900) 1 Oh, 656. F., 4 Bom. 
L.:R. 215j$Bom. L.R. 226, , , H 
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(96) All noftces directed to be given to the members shall, with 
respect to any share to which persons are jointly entitled, be given 
to whichever of. such persons is named first in the register of 
members; and notice given shall be sufficient notice to all the 
holders of such share. 

(Note). 

CorueBpoading English Law. 

Cf. Art. 112, Table A, Soh. I, The English Companies (Consolidation} 
Act, 1908. I 

(97) Any notice, if served by post, shall be deemed to have 
been served at the time when the letter containing the same would 
be delivered in the ordinary course of the post ; and, in proving such 
service^ it, shall be sufficient to prove that the letter containing the 
notice was properly addressed and put into the post-office. 

(Notes). 

Corresponding English Law. 

Of. Paragraph 2, Arfe, 110, Table A, Sch. I, The English Companies (Con- 
solidation) Act, 1908. J 

‘ ‘Dfotice .... such service. ’ ^ 

Press copy of letter inadmissible in evidence to prove communication. 

(a) Paragraph 97 of Sch. A of the Indian Companies Act, 1882, contemplates 

that proof should be given that notices sent through the post by com- 
panies which adopted that schedule were properly addressed and put 
into the post-office. 9 A. 366 (385). K 

(b) As there was no evidence in this case that either of the letters was properly 

addressed or put into the post-office the Court declined to draw, and 
did not draw, the inference that the letters were properly addressed 
or posted, and accordingly excluded the press-copy letters in question 
from the evidence in this case. {Ibid.) L 

(c) A letter to a proposer not correctly addressed could not, although posted, 

be said to have been “ put in a course of transmission to him. 9 A. 
366 (386), M 



OAPITAL AND LIABIDMIES. PBOBBETY AND ASSETS. 



Contingent Claims against the Company not ac- 
LIABIDITIBS. knowledged as debts 

Moneys for which the Company is con- 
tingently liable 
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TABLE B. 

Table op fees to be paid to the Eegistrar of Joint Stock Companies by a Com- 
pany having a capital divided into shares : — 

Rs. A. P. 

For registration of a Company whose nominal capital does not not exceed 

Rs. 20,000, a fee of ... ... ... ... ... 40 0 0 

For registration of a Company whose nominal capital exceeds Rs. 20,000, 
the above fee of forty rupees, with the following additional fees regulated 
according to the amount of nominal capital {that is to say) — 

For every 10,000 rupees of nominal capital, or part of 10,000 Aipoes, after 

the first 20,000 rupees up to 50,000 rupees ... ... ... 20 0 0 

For every 10,000 rupees of nominal capital, or part of 10,000 rupees, after 

the first 50,000 rupees np to 10,00,000 rupees ... ... ... 5 0 0 

For every 10,000 rupees of nominal capital, or part of 10,000 rupees, after 

the first 10,00,000 rupees ... ... ... ... 10 0 

For registration of any increase of capital made after the first registration of 
the Company, the same fees per 10,000 rupees, or part of 10,000 rupees, 
as would have been payable if such increased capital had formed part 
of the original capital at the time of registration. 

Provided that no Company shall be liable to pay in respect of nominal capital 
on registration, or afterwards, any greater amount of fees than 1,000 
rupees, taking into account, in the case of fees payable on an increase 
of capital after registration, the fees paid on registration. 

For registration of any existing Company, except such Companies as are by 
this Act exempted from payment of fees in respect of registration under 
this Act, the same fee as is charged for registering a now Company. 

For registering any document hereby required or authorized to be registered, 

other than the memorandum of association ... ... ... 500 

For making a record of any fact hereby authorized or required to be recorded 

by the Registrar of Companies, a fee of ... ... ... 500 

TABLE C. 

Table op Pees to be paid to the Registrar of .Joint Stock Companies by a Com- 
pany not having a capital divided into shares : — 

Rs. A. P. 

For registration of a Company whose number of members, as stated in 

the articles of association, does not exceed 20 ... ... ... 40 0 0 

For registration of a Company whose number of members, as stated in the 

articles of association, exceeds 20, but does not exceed 100 ... ... 100 0 0 

For registration of a Company whose number of members, as stated in the 
articles of association, exceeds 100, hut is not stated to be unlimited , 
the above fee of Rs. 100 with an additional Rs. 6 for every 50 members, 
or less number than 50 members, after the first 100. 

For registration of a Company in which the number of members is stated in 

the articles of association to be unlimited, a fee of ...400 0 0 

For registration of any increase on the number of members made after the 
registration of the Company, in respect of every 50 members, or less than 
50 members, of such increase ... ... 

■ ■■ . ''87 ■ ■ 
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Provided that no one Company shall be liable to pay on the whole a greater 
fee than Bs. 400 in respect of its number of members, taking into 
account the fee paid on the first registration of the Company. 

For registration of any existing Company, except such Companies as are by 
this Act exempted from payment of fees in respect of registration under 
this Act, the same fee as is charged for registering a nevf Company. 

For registering any document hereby required or authorized to bo registered, 
other than the memorandum of association 
For making a record of any fact hereby authorized or required to be 
recorded by the Kegistrar of Companies, a fee of ... 


FOEM D. 

Foem oe Statement ebpeeeed to in Paet III op the Act. 
‘ The capital of the Company is Rs. divided into shares of 


The number of shares issued is . Calls to the amount of Rs. 

per share have been made, under which the sum of Rs. has been received. 

The liabilities of the Company on the first day of January {or July) were : — 
Debts owing to sundry persons by the Company : 

Under decree, Rs. 

On mortgages or bonds, Rs. 

On notes, bills, or hundis, Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs. 


The assets of the Company on that day were : — 

Government securities {stating themi , Rs. 

Bills of exchange, hundis and promissory notes, Rs. 

Cash at the bankers, Rs. 

Other securities, Rs. 

* If the Company has no capital divided into shares, the portion of the statement 
relating to capital and shares must be omitted. 

SECOND SCHEDULE. 

(See Section 96.) 

FORM A. 

Memorandum of association of a Company limited by shares. 

Ist—The name of the Company is “ The Company, Limited.” 

‘lifiA ' — The registered office of the Company will be situate in 

Sr(2— The objects for which the Company is established are “ and the doing 

all such other things as are incidental or conducive to the attainment of the 
above objects.” 

4i?!.~The liability of the members is limited. 

The capital of the Company is Rs. divided into shares of Rs. 
each. . 

■We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into a Company in pursuance of this memorandum of association, and we 
respectively agree to take the number of shares in the capital of the Company set opposite 
our respective names ; — 
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Names, addresses and descriptions of subscribers. 

Number of shares taken by each 
subscriber. 

1. A. 

B. 

of 


2. 0. 

D. 



3. B. 

F. 

M 


4. Q. 

H. 



5. I. 

J. 



6. K. 

L. 



7. M. 

N. 

Total shares taken 

# 


Dated the day of 

Witness to the above signatures ; 

O.P. of 

FORM B. 

Memorandum and articles of association of a Company limited by guarantee^ and 
not having a capital divided into shares. 


Memorandum of Association, 

1st — The name of the Company is “The Mutual Calcutta Marine Association, 
Limited.” 

8nd — The registered office of the Company will be situate in Calcutta. 

Srd~The objects for which the Company is established are “ the mutual insurance 
of ships belonging to members of the Company, and the doing all such 
other things as are incidental or conducive to the attainment of the 
above objects.” 

4th — Every member of the Company undertakes to contribute to the assets of the 
Company, in the event of the same being wound up during the time that 
he is a member, or within one year afterwards, for payment of the debts 
and liabilities of the Company contracted before the time at which he 
ceases to be a member, and the coats, and expenses of winding-up the 
same, and for the adjustment of the rights of the contributories amongst 
themselves, such amount as may be required not^xceeding Rs. 100. 

We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into a Company in pursuance of this memorandum of association. 


Names, Addresses and Descriptions of Siibsorihers. 


1. A. B. of 

2. C. D. „ 

3. E. F. „ 

4 . Q. H. „ 

5. I. J. „ 

6 . K. L. „ 

7. M. N. „ 


Dated the day of 

Witness to the above signatures ; 


O.P. of 


Articles of Association to accompany the preceding Memorandum of Association. 

(1) The Company, for the purpose of registration, is declared to consist of five hun- 
dred members. 

(2) The directors hereinafter mentioned may, whenever the business of the associ- 
ation requires it, register an increase of members. 
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Definition of Members. 

(3) Every person shall be deemed to have agreed to become a member of the Com- 
pany who insures any ship or share in a ship in pursuance of the regulations herein- 
after contained. 

General Meetings. 

(4) The first general meeting shall be held at such time, not being more than three 
months after the incorporation of the Company, and at such place, as the directors may 
determine. 

(5) Subsequent general meetings shall be held at such time and place as may be 
prescribed by the Company in general meeting ; and, if no other time or place is pre- 
scribed, a general meeting shall be held on the first Monday in February in every year 
at such place as may be determined by the directors. 

(6} The above-mentioned general meetings shall be called ordinary meetings ; all 
other general meetings shall be called extraordinary. 

(7) The directors may, whenever they think fit, and they shall, upon a requisition 
made in writing by any five or more members, convene an extraordinary general 
meeting. 

(8) Any requisition made by the members shall express the object of the meeting 
proposed to he called, and shall be left at the registered office of the Company. 

{9) Upon the receipt of such requisition, the directors shall forthwith proceed to 
convene a general meeting. If they do not proceed to convene the same within twenty- 
one days from the date of the requisition, the requisitionists or any other five members 
may themselves convene a meeting. 

Proceedings at General Meetings. 

(10) Seven days’ notice at the least, specifying the place, the day, and the hour of 
meeting, and, in case of special business, the general nature of such business, shall be 
given to the members in manner hereinafter mentioned, or in such other manner, if 
any, as may be prescribed by the Company in general meeting ; but the non-receipt of 
such notice by any member shall not invalidate the proceedings at any general meeting. 

(11) All business shall be deemed special that is transacted at an extraordinary 
meeting, and all that is transacted at an ordinary meeting, with the exception of the 
consideration of the accounts, balance-sheets, and the ordinary report of the directors. 

(12) No business shall be transacted at any meeting except the declaration of a divi- 
dend, unless a quorum of members is present at the commencement of such busines.s. 
Such quorum shall be ascertained as follows, that is to say : if the members of the Com- 
pany at the time of the meeting do not exceed ten in number, the quorum shall be five; 
if they exceed ten, there shall he added to the above quorum onefor every five additional 
members up to fifty, and one for every ten additional members after fifty ; with this 
limitation that no quorum shall in any case exceed thirty. 

(13) If, within one hour fromthetimeappointedfor the meeting, a quorum of mem- 
bers is not present, the meeting, if convened upon the requisition of the members shall 
be dissolved. In any other case, it shall stand adjourned to the same day in the follow- 
ing week, at the same time and place ; and if at such adjourned meeting a quorum of 

members is not present, it shall be adjourned sine die. 

(14) The chairman (if any) of the directors shall preside as chairman at every 
general meeting of the Company. 

(15) If there is no such chairman, or if at any meeting he is not present at the 
time of holding the same, the members present shall choose some one of their number 
to be chairman of such meeting. 
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(16) Tha chairman may, with the consent of the meeting, adjourn any meeting 
from time to time, and from place to place ; but no business shall be transacted at any 
adjourned meeting other than the business left unfinished at the meeting from which 
the adjournment took place. 

(17) At any general meeting, unless a poll is demanded by at least five members, a 
declaration by the chairman that a resolution has been carried, and an entry to that 
effect in the book of proceedings of the Company, shall be sufficient evidence of the 
fact, without proof of the number or proportion of the votes recorded in favour of or 
against such resolution. 

(18) If a poll is demanded in manner aforesaid, the same shall be taken in such 
manner as the chairman directs ; and the result of such poll sh^l be deemed to be tbe 
resolution of the Company in general meeting. 

Votes of Members. 

(19) Every member shall have one vote and no more. 

(20) If any member is a lunatic or idiot, he may vote by his committee or other 
legal curator ; if any member is a minor, he may vote by his guardian or any one of 
his guardians if more than one. 

(21) No member shall he entitled to vote at any meeting unless all moneys due 
from him to the Company have been paid. 

(22) Votes may be given either personally or by proxies. A proxy shall be appoin- 
ted in writing under the band of the appointer, or, if such appointer is a corporation, 
under its common seal. 

(23) No person shall be appointed a proxy who is not a member, and the instrument 
appointing him shall be deposited at the registered office of the Company not less than 
forty-eight hours before the time of holding the meeting at which he proposes to vote. 

(24) Any instrument appointing a proxy shall be in tbe following form • 

Company, Limited. 

I, » , of , being a member of the Company, Limited, 

hereby appoint , of , as my proxy, to vote for me and on my behalf 

at the [ordinary or extraordinary, as tlie ease may be] general meeting of the Company 
to be held on the day of , and at any adjournment thereof [or 

at any meeting of the Company that may be held in the year ] , 

As witness my hand, this day of . Signed by the said in 

the presence of . 

Directors. 

(25) The number of the directors and the names of the first directors shall be deter- 
mined by the subscribers of the memorandum of association. 

(26) Until directors are appointed, the subsoribers! of the memorandum of associa- 
tion shall be deemed to be.direotors. 

"Powers of Directors. 

(27) The business of the Company shall be managed by the directors, who may 
exercise all such powers of the Company as are not hereby required to be exercised 
by the Company in general meeting ; but no regulation made by the Company in general 
meeting shall invalidate any prior act of the directors which would have been valid if 
such regulation had not been made. 

Election of Directors . 

(28) The directors shall be elected annually by the Company in general meeting. 

Business of Gcmi^any, 

{Here insert rules as to inode in which business of insurance is to be conducted). 

Aecomts. 

(29) The accounts of tha Company shall be audited by a committee of five members, 
to be called the audit-committee. 
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(30) The first audit-committee shall be nominated by the directors out of the body 
of members. 

(31) Subsequent audit-committees shall be nominated by the members at the ordi- 
nary general meeting in each year. 

(32) The audit-committee shall be supplied with a copy of the balance-sheet, and 
it shall be their duty to examine the same with the accounts and vouchers relating 
thereto. 

(33) The audit-committee shall have a list delivered to them of all books kept by 
the Company, and they shall at all reasonable times have access to the books and 
accounts of the Company, 

They may, at the%zpen3e of the Company, employ accountants or other persons to 
assist them in investigating such accounts, and they may, in relation to such accounts, 
examine the directors or any other officer of the Company. 

(34) The audit-committee shall make a report to the members upon the balance- 
sheet and accounts, and in every such report they shall state whether, in their opinion, 
the balance-sheet is a full and fair balance-sheet containing the particulars required by 
these regulations and properly draw up, so as to exhibit a true and correct view of the 
state of the Company’s affairs, and, in case they have called for explanations or inform- 
ation from the directors, whether such explanations or information have or has been 
given by the directors, and whether they or it have or has been satisfactory ; and such 
report shall he read together with the report of the directors at the ordinary meeting. 

Notices. 

(35) A notice may be served by the Company upon any member, either personally, 
or by sending it through the post in a letter addressed to such member at his registered 
place of abode. 

(36) Any notice, if served by post, shall be deemed to have been served at the time 
when the letter containing the same would be delivered in the ordinary course of the 
post ; and, in proving such service, it shall be sufficient to prove that the letter contain- 
ing the notice was properly addressed and put into the post office. 

Winding-up, 

(37) The Company shall be wound up voluntarily whenever an extraordinary 
resolution, as defined by The Indian Companies Act, 1882, is passed, requiring the 
Company to be wound up voluntarily. 

Names, Add7’esses a7id Desc7-iptions of Subsc.7‘ibers. 

1. A. B. of ... ... ... Merchant. 

2. C. D. of 

3. JS. F. of 

4. <?.H. of 

5. I. J-. of 

6. K. L. of ... 

7. M.N. of ... 

Dated the day of 18. 

Witness to the above signatures ; 

0. P. of 

FORMO. 

Memorandum and articles of association of a Company limited by guarantee, and 
having a capital divided into shares, 

Memorandu7n of Association. 

1st The name of the Company is “ The Hotel Company, Limited.” 

The registered office of the Company will be situate in. 

Srd—'The objects for which the Company is established are “the facilitating travel- 
ling in by providing hotels and conveyances by sea and by land for the 
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accommodation of travellers, and the doing all such other things as are incidental 
or conducive to the attainment of the above objects.” 

Mh — Every member of the Company undertakes to contribute to the assets of the 
Company, in the event of the same being wound up daring the time that he is a member 
or within one year afterwards, for payment of the debts and liabilities of the Company 
contracted before the time at which he ceases to be a member, and the costs, charges and 
expenses of winding up the same, and for the adjustment of the rights of the contribut- 
ories amongst themselves, such amounts as may be required not exceeding Es. 200. 

We, the several persons whose names and addresses are subscribed, are desirous of 
being formed into a Company in pursuance of this memorandum of association. 

NmneSf Addresses and Descriptions of Subseribtrs. 

1. A. B. of 

2. C, D, of 

3. E. F. of 

4. O, B. of 

5. 7. J. of 

6. K. L. of 

7. M. N. of 

Dated iJie day of 18 . 

Witness to the above signatures : 

0. P. of 

Articles of Associatmi to accompany the preceding Memorandum of Association. 

1. The capital of the Company shall consist of five lakhs of rupees divided into five 
thousand shares of one hundred rupees each, 

2. The directors may, with the sanction of the Company in general meeting, reduce 
the amount of shares. 

3. The directors may, with the sanction of the Company in general meeting, cancel 
any shares belonging to the Company. 

4. All the articles of Table A shall be deemed to be incorporated with these articles, 
and to apply to the Company. 

We, the several persons whose names and addresses are'subscribed, agree to take the 


number of shares in the capital of the Company set opposite our respective names. 


1 Names, addresses, and descriptions of 

Number of shares taken by each 

subscribers. 

subscriber. 

1. A. B. of 


2. G. D. of 


3. E. P. of 


4. O. H. of 


5. I. J, of ! 


6. K. L. of 


7. M. N. of 


Total shares taken 



Dated the day of 18 . 

Witness to the above signatures : 

0. P. of 

FORM D, 

Memorandum and articles of association of an unlimited Company having a capital 
divided into shares. 

Memorandum of Association. 

1st — The name of the Company is “ The Patent Company.” 

2nd — The registered office of the Company will be situate in. 
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c 

5fi?-The objects for which the Oompaay is established are “the working^ of a 
patent method of of which method 0. P. of , is the 

sole patentee,” 

We, the several persons whose names are subscribed, are desirous of being formed 
into a Company in pursuance of this memorandum of association. 

■' Names, Addresses and Descriptions ofsSiibscribers. 

1. A. B. of 
2.0. D. of 

3. E. F. of 

4. G. H, of 
6. I. /. of 
Q.F.L.ot 
I.M.N.ot 

Dated the day of IS . 

Witness to the above signatures : 

Q. B. of 

Articles of Association to accompany the preceding Memorandum of Association, 
Capital of the Company. 

The capital of the Company is twenty thousand rupees, divided into twenty 'shares 
of one thousand rupees each. 

Application of Table A. 

All the articles of Table A shall be deemed to be incorporated with these articles, 
and to apply to the Company. 

We, the several persons whose names and addresses are subscribed, agree to take 
the number of shares in the capital of the Company set opposite our respective names. 


Names, addresses and descriptions of 

Number of shares taken by 

subscribers. 

subscribers. 

1. A. B. of 


2. 0, D. of 


3. E. F. of 


4. G. E. of 


5. I. J. of i 


6. E. L. of 


7. M. W. of 


Total shares taken 



Dated the day of 18 , 

Witness to the above signatures : 

.Q,B,ot 

FORM E. 

As required by the second part of the foregoing Act. 

Summary of capital and shares of the . .Company made up to the day of 
Nominal capital Rs. , divided into shares of Rs. 

each. 

Number of shares taken up to the day of . 

There has been called up on each share Rs. , , 

Total amount of calls received, Rs. . 

Total amount of calls unpaid Rs. . ^ 

List of parsons holding shares in the Company on the^ ^ 

and of persons who have held shares therein at any time during the year 
immediately preceding the said day of showing their names and addresses, 

and an account of the shares so held. 


NAMES, ADDKESSES AND OCCUPATIONS- 1 ACCOUNT OF SHARES. 
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APPENDIX!. 

(Table B in Schedule to Act XIX of 1857.)"' 

Eegulations fob Management of the Company. 

Shares. 

1. No person shall be deemed to have accepted any share in the Company unless 
he has testified his acceptance thereof by writing under his hand in such form as the 
Company from time to time directs. 

2. The Company may from time to time make such calls upon the shareholders, in 
respect of all moneys unpaid on their shares, as they think fit, provided that twenty- 
one days’ notice at least is given of each call ; and each shareholder shall bo liable to 
pay the amount of calls so made to the persons and at the times and places appointed 
by the Company. 

S. A call shall be deemed to have been made at the time when the resolution 
authorising such call was passed. 

L If, before or on the day appointed for payment, any shareholder does not pay 
the amount of any call to which he is liable, then such, shareholder shall be liable to 
pay interest for the same at the rate of 5 per cent, per annum from the day appointed 
for the payment thereof to' the time of the actual payment. 

5. The Company may, if they think fit, receive, from any of the shareholders 
willing to advance the same, all or any part of the moneys due upon their respective 
shares beyond the sums actually called for, and upon the moneys so paid in advance, 
or so much thereof as from time to time exceeds the amountcof the calls then made 
upon the shares in respect of which such advance has been made, the Company may 
pay interest at such rate as the shareholder paying such sum in advance and the 
Company agree upon. 

6. If several persons are registeredaas joint holders of any share, any one of such 
parsons may give efieetual receipts for any dividend payable in respect of such share. 

7. The Company may decline to register any transfer of shares made by a share- 
holder who is indebted to them. 

8. Every shareholder shall, on payment of such sum not exceeding eight annas 
as the Company may prescribe, be entitled to a certificate, under the common seal of 
the Company, specifying the share or shares held by him, and the amount paid up 
thereon. 

9. If such certificate is worn out or lost, it may be renewed on payment of such 
sum, not exceeding eight annas, as the Company may prescribe. 

10. The transfer- hooks shall he closed during the fourteen days immediately 
preceding the ordinary general meeting in each year. 

Transmission of Shares, 

11. The executors or administrators or representatives of a deceased shareholder 
shall be the only persons recognized by the Company as having any title to his share. 

12. Any person becoming entitled to a share in consequence of the death, bank- 
ruptcy or insolvency of any shareholder, or in consequence of the marriage of any 
female share-holder or in any way other than by transfer, may bo registered as a share- 
holder upon such evidence being produced as may from time to time be required by the 
Company. 

* 8ee S, 2 (c) of the Indian Companies Act, 1882 (VI of 1882), i 2 iy;ra. The Table 
is re-produced here as an appepdix to Act VI of 3882 for convenience of reference. 
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13. Any person who has become entitled to a share in any way other than by 
transfer may, instead of being registered himself, elect to have some person to be named 
by him registered as a holder of such share. 

14. The person so becoming entitled shall testify such election by executing to 
his nominee a transfer of such share, 

15. The instrument of tr.ausfer shall be presented to the Company accompanied 
with such evidence as they may require to prove the title of the transferor, and there- 
upon the Company shall register the transferee as a shareholder. 

Forfeiture of SJiares. 

16. If any shareholder fails to pay any call due on the appointed day, the Company 
may, at any time thereafter, during such time as the call remains unpaid, serve a 
notice on him, requiring him to pay such call, together with .any interest that may have 
accrued by reason of such non-payment. 

17. The notice shall name a further date, and a place or places, being a place or 
places at which calls of the Company are usually made payable, on and at which such 
call is to be paid : it shall also state that, iu the event of non-payment at the time and 
place appointed, the shares in respect of which such call w.as made will be liable to be 
forfeited. 

18. If the requisitions of any such notice as aforesaid are not complied with, any 

share in respect of which such notice has been given may be forfeited by a resolution of 
the directors to that effect. ■ 

19. Any shares so forfeited shall be deemed to be the property of the Company, 
and may be disposed of in such manner as the Company thinks fit. 

20. Any shareholder whose shares have been forfeited shall notwithstanding be 
liable to pay to the Company all calls owing upon such shares at the time of the for- 
feiture. 

Increase in Capital. 

21. The Company may, with the sanction of the Company previously given in 
general meeting, increase its capital. 

22. Any capital raised by the creation of new shares shall be considered as part of 
the original capital, and shall be subject to the same provisions in all respects, whether 
with reference to the payment of calls, or the forfeiture of shares on non-payment of 
calls or otherwise, as if it had been part of the original capital. 

General Meetings. 

23. The first general meeting shall be held at such time, not being more than 
twelve months after the incorporation of the Company, and at such place as the direct- 
ors may determine. 

24. Subsequent general meetings shall be held at such time and place as may be 
prescribed by the Company in general meeting : and if no other time or place is pres- 
cribed, a general meeting shall be held on the first [_Monday in February] *in every 
year, at such place as may be determined by the directors. 

25. The above-mentioned general meetings shall be called ordinary meetings ; all 
other general meetings shall be called extraordinary, 

26. The directors may, whenever they think fit, and they shall, upon a requisi- 
tion made in writing by any number of shareholders holding in the aggregate not less 
than one-fifth part of the shares of the Company convene an extraordinary general 
meeting. 

• The bracketed portion read originally as follows : — “day of.” 
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27 . Any requisition 80 made by the shareholders shall express the object of the 
meeting proposed to be called, and shall be left at the registered office of the Company. 

28. Upon the receipt of such requisition, the directors shall forthwith proceed to 
convene a general meeting} if they do not proceed to convene the same within twenty- 
one days from the date of the requisition, the requisitionists, or any other shareholders 

holding the required number of shares, may themselves convene a meeting. 

29. Seven days’ notice at the least", specifying the place, the time, the hour of 
meeting, and the purpose for which any general meeting is to he held, shall be given by 
advertisement, or in such other manner (if any) as may be prescribed by the Company. 

30. Any shareholder may, on giving not less than three days previous notice, 
submit any reso]ution*to a meeting beyond the matters contained in the notice given of 
such meeting. 

31. The notice required of a shareholder shall be given by leaving a copy of the 
resolution at the registered office of the Company. 

32. No business shall he transacted at any meeting, except the declaration of a 
dividend, unless a quorum of shareholders is present at the commencement of such 
business ; and such quorum shall be ascertained as follows (that is to say) : if the share- 
holders belonging to the Company at the time of the meeting do not exceed tan in 
number, the quorum shall be five ; if they exceed ten, there shall be added to the above 
quorum one for every five additional shareholders up to fifty, and one for every ten 
additional shareholders after fifty, with this limitation, that it shall not be necessary 
for any quorum in any case to exceed forty. 

83. If within one hour from the time appointed for the meeting the required 
number of shareholders is not present, the meeting, if converged upon the requisition of 
the shareholders, shall be dissolved : in any other case it shall stand adjourned tq the 
following day at the same time and place ; and if at such adjourned meeting the required 
number of shareholders is not present, it shall be adjourned sine die. 

84. The chairman (if any) of the Board of Directors shall preside as chairman at 
every meeting of the Company. 

85. If there is no such chairman, or if at any meeting he is not present at the 
time of holding the same, the shareholders present shall choose some one of their 
number to be chairman of such meeting. 

86 . The chairman may, with the consent of the meeting, adjourn any meeting 
from time to time and from place to place ; but no business shall be transacted at any 
adjourned meeting other than the busine.ss left unfinished at the meeting from which 
the adjournment took place. 

37. At any general meeting, unless a poll is demanded by at least five share- 
holders, a declaration by the chairman that a resolution has been carried, and an entry 
to that effect in the book of proceedings of the Company, shall be sufficient evidence of 
the fact, without, proof of the number or proportion of the votes recorded in favour of 
or against such resolution. 

38. If a poll is demanded in mariner aforesaid, the same shall be taken in such 
manner as the chairman directs ; and the result of such poll shall be deemed to be the 
resolution of the Company in general meeting. 

Totes of Shareholders. 

39. Every .shareholder shallhaveone vote for every share up to ten ; he shall 
have an additional vote for every five shares beyond the first ten shares up to one 
hundred, and an additional vote for every ten shares held by him beyond the first 
hundred shares. 
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40. If any sharcholcler is a lunatic or idiot, he may vote by his committee j .and 
if any shareholder is a minor, he may vote by his guardian, or any one of his guardians 
if more than one. 

41. If more persons' than one are jointly entitled to a share or shares, the person 
whose name stands first in the register of shareholders as one of the holders of such 
share or shares, and no other, shall be entitled to vote in respect of the same. 

42. No shareholder shall be entitled to vote at any meeting unless all calls duo 
from him have been paid, nor until he shall have been possessed of his shares 
three calendar months, unless such shares shall have been acquired or shall have come 
by bequest, or by marriage, or by succession to an intestate’s estate, or by any 
deed of settlement after the death of any person who shall havli been entitled for life 
to the dividends of such shares, 

43. Votes may be given either personally or by proxies ; a proxy shall be appointed 
in writing under the hand of the appointor, or, if such appointor is a corporation, 
under their common seal. 

44. No person shall be appointed a proxy who is not a shareholder, and the ins- 
trument appointing him shall be deposited at the registered office of the Company not 
less than forty-eight hours before the time of holding the meeting at which he proposes 
to vote ; but no instrument appointing a proxy shall be valid after the expiration of one 
month from the date of its execution. 

Directors, 

45. The number of the directors, and the names of the first directors, shall be 
determined by the subscribers of the memorandum of association. 

46. Until directors are appointed, the subscribers of the memorandum of associ- 
ation shall for all the purposes of this Act be deemed to be directors. 

* Pozvers of Directors. 

47. The business of the Company shall be managed by the directors, who may 
exercise all such powers of the Company as are not by this Act or by the articles of 
association (if any) declared to be exercisable by the Company in general meeting sub- 
ject nevertheless to any regulations of the articles of association, to the provisions of 
this Act, and to such regulations, not being inconsistent with the aforesaid regulations 
or provisions, as may bo prescribed by the Company in general meeting but no regula- 
tion made by the Company in general meeting shall invalidate any prior act of the 
directors which would have been valid if such regulation had not been made. 

Disqualification of Director's, 

48. The Office of director shall be vacated 

if he holds any other office or place of profit under the Company ; 

if he becomes bankrupt or insolvent ; 

if ha is concerned in or participates in the profits of any contract with the Company; 

if he participates in the profits of any work done for the Company. 

But the above rules shall be subject to the following exceptions : — that no director 
shall vacate his office by reason of his being a share-holder in any incorporated Company 
which has entered into contracts with or done any work for the Company of which ho 
is director ; nevertheless he shall not vote in respect of such contract or work ; and, if 
he does so vote, his vote shall not be counted, and.be shall incur a penalty not exceeding 
five hundred rupees. 

Rotation of Dir ecterrs. 

49. At the first ordinary meeting after the incorporation of the Company, the 
whole of the directors shall retire from office ; and at the first ordinary meeting in 
every subsequent year one-third of the directors for the time being or, if their number is 
not a multiple of three, than the number nearest to dne-third shall retire from office. 
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50. The one-third or other ne-irest number to retire during the first and second 
years ensuing the incorporation of the Comp any shall, unless the directors agree 
among themselves, be determined by ballot; in every subsequent year the one-third 
or other nearest number who have been longest in office shall retire. 

51. A re biting director shall be re-eligible. 

52. The Company at the general meeting at which any directors retire in manner 
aforesaid shall fill up the vacated offices by electing a like number of persons. 

53. If at any meeting at which an election of directors ought to taka place no 
such election is made, the meeting shall stand adjourned till the next day, at the 
same time and place ; and if at such adjourned meeting no election takes places, the, 
former directors shaU*continue to act until new directors are appointed at the first 
ordinary meeting of the following year. 

51. The Company may from time to time, in general meeting, increase or reduce 
the number of directors, aud may also determine in what rotation such inoreased or 
reduced number is to go out of office. 

55. Any casual vacancy occurring in the Board of Directors may be filled up by 
the directors ; but any person so chosen shall retain his office i3o long only as the 
vacating director would have retained the same if no vacancy had occurred. 

Proceedings of Directors, 

56. The directors may meet together for the despatch of business, adjourn, and 
otherwise regulate their meetings as they think fit, and determine the quorum necessary 
for the transaction of business : questions arising at any meeting shall be decided by a 
majority of votes ; in case of an equality of vote.s, the chairman, in addition to his 
original vote, shall have a casting vote : a director may at any time summon a meeting 
of the directors. 

57. The directors may elect a chairman of their meetings and determine the period 
for which he is to hold office ; but if no such chairman is elected or if at any meeting 
the chairman is not present at the time appointed for holding the same, the directors 
present shall choose some one of their number to be chairman of such meeting. 

58. The directors may delegate any of their powers to committees consisting of 
such member or members of their body as they think fit : any committee so formed 
shall, in the exercise of the powers so delegated, conform to any regulations that may 
be imposed on them by the directors. 

59. A committee may elect a chairman of their meetings : if no such chairman is 
elected, or if he is not present at the time appointed for holding the same, the members 
present shall choose one of their number to be chairman of such meeting. 

60. A committee may meet and adjourn as they think proper ; questions at any 
meeting shall be determined by a majority of votes of the members present ; and in case 
of an equal division of votes, the chairman shall have a casting vote. 

Cl. All acts done by any meeting of the directors, or of a committee of directors, 
or by any person acting as a director, shall notwithstanding that it he afterwards dis- 
covered that there was some defect in the appointment of any such directors or persons 
acting as aforesaid, or that they or any of them were disqualified, be as valid as if 
every such person had been duly appointed aud was qualified to be a director. 

62. The director shall cause minutes to be made in books provided for the 
putpoise — 

(1> of all appointments of officers made by the directors ; 

(2) of the names of the directors present at each meeting of directors and 
committees of directors ; 

(3) of all orders made by the directors and committees of directors ; and 
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(i) of all resolutions and proceedings of meetings of the Company, and of the 
directors and committees of directors. 

And any such minute as aforesaid, if signed by any person purporting to be the 
chairman of any meeting of directors, or committee of directors shall be receivable in 
evidence without any further proof. 

63. The Company, in general meeting, may, by a .special resolution remove any 
director before the expiration of his period of office and appoint another qualified person 
in his stead ; the person so appointed shall hold office daring such time only as the 
director in whose place ho is appointed would have held the same if ho has not been 
removed. 

Dividends. 

64. The directors may, with the sanction of the Company in general meeting 
declare a dividend to be paid to the shareholders in proportion to their .shares. 

65. The directors may, before recommending any dividend, set aside out of the 
profits of the Company such sum as they think proper as a reserved fund to meet 
contingencies, or for equalizing dividends, or for repairing or maintaining the works 
connected with the business of the Company, or any part thereof ; and the directors 
may invest the sum so set apart as a reserved fund upon such securities as they, with 
the sanction of the Company, may select. 

66 . The directors may deduct from the dividends payable to any shareholders all 
such sums of money as may be due from him to the Company on account of calls or 
otherwise. 

67. Notice of any dividend that may have been declared shall bo given to each 
shareholder, or sent by post or otherwise to bis registered place of abode; and all 
dividends unclaimed for three years, after having been declared, may be forfeited by 
the directors for the benefit of the Company. 

68. No dividend shall bear interest as against the Company. 

Accounts. 

69. Onee at the least in every year the directors shall lay before the Company in 
general meeting a statement of the income and expenditure for the past year, made up 
to a date not more than three months before such meeting. 

70. The statement so made shall show, arranged under the most convenient 
heads, the amount of gross income, distinguishing the several sources from which it 
has been derived, and the amount of gross expenditure, distinguishing the expense of 
the establishment, salaries, and other like matters ; every item of expenditure fairly 
chargeable against the yesir’s income shall be brought into account, so that a just 
balance of profit and loss nmy be laid before the meeting ; and in cases where any item 
oE expenditure which may in fairness be distributed over several yeans has been incurred 
in any one year, the whole amount of such item shall be stated, with the addition of 
the reasons why only a portion of such expenditure is charged against the income of 
the year. 

71. A balance-sheet shall be made out in every year, and laid before the general 
meeting of the Company ; and such balance-sheet shall contain a summary of the pro- 
perty and liabilities of the Company arranged under the heads appearing in the form 
annexed to this table, or as near thereto as circumstances admit. 

72 . A printed copy of such balance-sheet shall, seven days previously to such 
meeting, be delivered at or sent by post to the registered address of every shareholder. 
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7a.' The accounts ot the Company shall be examined, and the coci’cctness of the 
balance-sheet ascertained by one or more auditor or auditors to bo elected by the 
Company in general meeting. 

74. If not more than one auditor is appointed, all the provisions herein contained 
relating to auditors shall apply to him, 

75. The auditors need not be shareholders in the Company ; no person is eligildc as 
an auditor who is interested otherwise than as a shareholder in any transaction of the 
Company ; and no director or other officer of the Company is eligible during his 
continuance in office. • 

76. The election of auditors shall be made by the Company at their ordinary 
meeting, or, if there are more than one, at their first ordinary meeting in each year. 

77. The remuneration of the auditors shall be fixed by the Company at the time 
of their election. 

78. Any auditor shall he re-eligible on his quitting office. 

79. If any casual vacancy occurs in the office of auditor, the directors shall forth- 
with call an extraordinary general meeting for the purpose of supplying the same. 

80. If no election of auditors is made in manner afore.said, the Local Covermnent 
may, on the application of one- fifth in number of the shareholders of the Company, 
appoint an auditor for the current year, and fix the remuneration to be paid to him by 
the Company for his services. 

81. Every auditor shall be supplied with a copy of the balance-sheet, and it shall 
be his duty to examine the same with the accounts and vouchers relating thereto. 

82. Every auditor shall have a list delivered to him of all books kept by the 
Company, and he shall at all reasonable times have access to the books and accounts 
of the Company ; he may, at the expense of the Company, employ accountants or other 
persons to assist him in investigating such accounts, and he may in relation to such 
accounts examine the directors or any other officer of the Company. 

8S. The auditors shall make a report to the shareholders upon the balance-sheet 
and accounts ; and in every such report they shall state whether, in their opinion, the 
balance-sheet is a full and fair balance-sheet, containing the particulars required by 
these regulations, and properly drawn up so as to exhibit a true and correct view of the 
state of the Company’s afiairs ; and in case they have called for explanations or inform- 
ation from the directors, whether such explanations or information have been given by 
the directors, and whether they have been satisfactory ; and such report shall be read, 
together with the report of the directors, at the ordinary meeting. 

Notices. 

84. Notices requiring to be served by the Company upon the shareholders may be 
served either personally, or by leaving the same, or sending them through the post in a 
letter addrcs.sed to the shareholders, at their registered places of abode. 

85. All notices directed to be given to the shareholders shall with respect to any 
share to which persons are jointly entitled be given to whichever of the said persons is 
named first in the register of shareholders ; and notice so given shall be sufficient 
notice to all the proprietors of such share. 
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INDEX. 

Note 1. — The thick figures at the end of each line refer to the page.s of this Act and the 
alphabets in italics preceding the , thick figures refer to the cases having 
corresponding thick letters against them in those pages. 

2.— S in Brevier Roman denotes the section, * 


A 

Acceptance, Conduct amounting to tacit, J, 117, 

to be in accordance with regulations, I, 117. 

Power of, delegation of, by directors of Company, 31, 118. 

of conditional offers, N—X, 118, 119. 

with, a variation — Effect of, Y, Z, 119, 

to take shares communicated through post, S— IF, 121, 122, 

Accoxmt, Regulation of account with Court, S. 163, 365. 

Liquidators on conclusion of winding-up to make up an, S. 186, §23. 

Disposal of books, and documents of company, S. 199, §§6, §47. 

Directors should cause to keep correct. Art. 78, 675. 

Examination of. Art. 83, 678. 

Accounts, Regulations for management of Company as to, 692 — 699. 
Acquiescence, Action barred by delay or, T, 483, 

Whether any, and, if any, errors of directors can be excused by the, of the 
share-holders, O—B, 514. 

Joint Stock Company— Directors— Shares -Purchase ultra nires— Trustees— 
Shareholder, S— Y, 514, SIS. 

Act, Procedure where, is not exhaustive, S', 14. 

Preamble whether part of the, C, D, 16. 

Consolidating— Construction of, Q, B, 11. 

Object of the Companies, S, T, 17. 

Relation of the Companies —to English Law, C— Y, 18. 

Consolidation of— Object of, IF, 18. 

English decisions how far a guide in construing the Companies, X, Y, 18. 

Title of an, whether part of, J., 19. 

Application of the Companies, to Burma and British Baluchistan, 0, 19. 
Gexrerally prospective in operation— Construction, D, 19. 

When retrospective, E—Q, 19. 

Commencement of, IF, 20. « 

Proceedings under the, of 1866, not affected by the Companies Act, F~B, 21. 

need not be done in contemplation of winding-up, .4,497. 

not to apply to Bank of Bengal, Madras, or Bombay, S. 256, 589. 

Act XIX of 1857, Application of Act to Gornpanies formed under, S. 221, 550, 551. 

Application of Act to Oonip.anies registered under, S. 222, 051. 

Act VII of 1860, Application of Act to Gornpanies formed under, S. 221, 550 —551. 

Application of Act to Oompanies registered under S. 222, 551 
Act XXI of 1860, Construction of Registrar of Joint Stock Companies in, S. 255, 589. 
Act VI 0/1887, Wages or salary of clerks or servants before, M — P, 455. 

Act XII of 1895, Proxy— Articles of Association — Right to vote, J, E, 638. 





Additional liquidator, Power of Court to appoint, in winding up ssubjijct to Kuporvisioii, 
S. 194, 436. 

Appointment of — Discretion of Court, C- — E, 437. 

Security from, Q, 437. 

Administrator, to he I’ecogiused as having title to share, Art. 12, GOi. 

Admissions, by liquidators, N, 336. 

Adjustment, of contributory’s rights in voluntary liquidation, E, 370. 

Contributories’ rights, how adjusted, 371. 

of contributories’ rights, subject to regulations, B, 371, 373. 

Monies due to members as such to be taken into account in, of their rights, 

0--A372. 

Affidavits, eta., may be %worn in British India, Great Britain or Ireland, or abroad, 
before any competent Court or person, S. 172, 397. 

Agency, Test of, N, 24. 

Agent, Estoppel by acts of, of Company, M, 210. 

Contract by managing, onerous and unreasonable — fjffra uires— Repudiation by 
Company, 0, 314. 

Managing, of Company — Liability to account, I, 231. 

Whether Directors are trustees or mere agents, P- N, Sil, 514. 

Personal liability, T, 664. 

Personal profit, U, 664. 

Agreements, of Company to be carried into effect, S. 98, 262. 

To pay interest to be bona fide, H, 597. 

Allotment, of shares -Rectification by Company, F, 79. 

Conditional — of shares in Company, fi, R, 119, 120. 

Invalid, 0-K, 120. 

Contract to take shares in Company not concluded without communication of, 
L, M, 121. 

Communication of— Modes, N, 121. 

Notice to agent of applicant to take shares — Efieot, 0 — Q, 121. 

Burden of proving notice of, B, 121. 

Direct notice of— of shares in Company not necessary, X—B, 122. 

Liability of director without actual, K — M, 127- 
Cancellation of — of shares — When valid, N — P, 134. 

Stamp duty on letter of — of shares in Company, J", 136. 

To an underwriter of shares not applied for, B, F, 481. 

Amalgamation, meaning of, E, 472. 

Reasons for, P, 472. 

How oliectcd, G-~I, 473, 

Provisions relating to re-construction and, F-— I, 474. 

Re-construction or, under section 204 of this Act, W, 474. 

Winding-up resolution need not refer to re-construction or. I, 476. 

Compulsory or supervision order, who can obtain, /—L, 488. 

Validity of re-construction, or, how impeached, 0 — 8, 482, 483. 

Member of soiling Company liability of, as member of purchasing Company, 
when fails* IT, V, 483. 

AwwMffliZisf, of members of Company, S. 48, 142. 

To be in accordance with the facts, G, 144. 

Particulars to be contained in, S. 49, 144. 

AppeaZ, See NOTICE OS’ APPEAL. 

Against order on petition, R — F, 320, 321. 

' As to appohibment of liquidator, fj, F, 337. 

As to costs, D, 348. 






Appeal — {Goncludetl). 

Quantum of call, appeal against, IT, 36^. 

Order under S. 162 svhetlier appealable, Z, 382. 

from orders, S, 169, 389. 

under Act XIX of 1857 and X of 1866, Y, 390. 

■ against order of single Judge of High Court, I, 391. 

Application for rectification in winding up, J, 392. 

By creditors and contributories, X—If, 392. 

Order binding unless appealed against, jP, 392. 

Order does not bind strangers, U, 392. 

What constitutes notice of, /I— D, 393. 

Period of limitation for, under S. 169, V—Y, 393. 

Ex parte order extending time, I, S94. 

Extension of time, when will be granted, J—V, 2, 394, 39S. 

Power of creditor or contributory to, S- 181, 415. 

Against order of removal of liquidator, IF, X, 421. 

Leave to, against order granting sanction F, 469. 

Court-fees, L, 530. 

Application, to Court against liquidator’s decision in winding — under supervision, iH, 391. 

to Court to discharge made in chambers, J3, I, 391. 

Appointment, Power of Court to appoint liquidators, S. 185, 420. 
of new liquidator in place of a retiring liquidator, O, 421. 
of additional liquidators, P, Q, 421. 
of umpire, S. 208, 492. 

made under the power conferred by S. 220 of this Act, J, 537. 

Appropriation, of shares in Company, U, 141. 

Arbitration, Power for Companies to refer matters to, S. 96, 261. 

Procedure in the, S- 113, 265. 

may proceed in absence of Companies, S. 114, 266. 

Costs of, and award, S. 121, 267. 

Payment of costs re, S. 122, 268. 

Submission to, to be filed in Court, S. 123, 268. 

Appointment of arbitrator when questions are to be determined by, S. 206, 490. 
491. 

Second reference to arbitration, 25, 491. 

Commis.siou to examine witness, Z, 491. 

Second reference to arbitration, B, 491. 

Submission to, may be filed in Court, S. 211, 493. 

Arbitrator, Reference to, by Company, S. 99, 262. 

Appointment of, by Companies, S. 101, 262. 

Reference to two or more arbitrators. S. 100, 262. 

Appointment of, by .Local Government, S. 102, 263. 

Appointment of, by Companies to supply vacancies, S. .103, 263. 

Appointment of, by Local Government to supply vacancies, S. 104, 263. 
Appointment of umpire by, S. 106, 264, 

Appointment of, not revocable, S. 105, 264. . 

Succeeding, and umpires to have powers of predecessors, S. 110, 265. ’ 

Power for, etc., to call for books; etc , and examine witnesses on oath, S. 112, 26S. 
Several awards may be made by, S. 115, 266. 

Awards by, made in due time to bind all parties, S. 116,266. 

Appointment of, when questions are to be determined by arbitration, S, 206, 
490, 491. 
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Arbitrator — (Concluded). 

Vacaiicy of, to be supplied, S. 207, 492. 

Power of arbitrators to call for books, etc., S. 209, 492, 

Costs to be in discretion of arbitrators, S. 210, 492. 

Arrangement^ by Company about to be wound up when binding on creditors, S. l&O, 414, 
Validity of, not assented to by share-liolders having no interest in assets, F, 415. 
involving alteration of status, JX, 445. 

under section 201 of this Act does not bind foreign creditors without jurisdiction, 
K—N, 458. 

under B. 203 of this Act when desirable, P, 462. 

not vitiated by technical defects, L, M, 468. 

payment of premium on consideration shares, 0, 478. 

to pay calls in instalments— Not enforceable in winding up, 0, 479. 

Arrest, Power to, contributory about to abscond or to remove or conceal any of his 
property, S. 164, 386. 

Articles, requiring execution of transfer by transferor and transferee — Transfer by 
transferor alone— Effect, S— D, S98. 

containing provisions that directors shall not have power to do certain defined 
acts — Eesolutions empowering them, Z, 644. 

Articles of Association, S. 

Nature of, 0—S, 87, 

Eunctions of, r, 87. 
cannot override memorandum, 17,87. 
may explain memorandum, F, 87, 
alterable by special resolutions, IF, X, 88. 
defect of signature, whether curable, F, 88. 

Imputation of knowledge of, Z-^F, 88. 

Signature and effect of, S. 39, 89. 

substantially identical with a provision in table A— Validity of, Q, 89. 

Stamp duty on, PT, 89, 

Registration of memorandum of association and— With fees as in tables B and 
G, S. 40, 90. 

Attesting witness, not to be a subscriber, J, 90. . 

Articles — Want of signature, whether curable by registration, Jf„90. 

Member, when can allege ignorance of contents of, L, 90. 

Memorandum to be in correct form when presented for registration, M, 91. 
Memorandum to be properly stamped, W, 91. 

Restrictions on the appointment of directors by the articles— English Law, 
0,P, 91. 

Inspection of registered documents, Q, 91. 

Certified copies of registered documents, Z?, 91. 

Effect of registration of, S. 41, 91. 

Copies of memorandum and to be given to members, S. 42, 96. 

Memorandum of association of company under, S. 45, L — AT, 112. 

Signing a copy of memorandum, whether amouirts to signing the memorandum, 
W— S, 112, 113. 

Signature of Memorandum by Agent, T — F, 118. 

Improper attestation of signature, effect of, TF, 113. 

Liability of subscribers of Memorandum, X—P, 113, 114. 

Copies of special resolutions to he embodied in, S. 80, 246. 
of a Company limited by guarantee and not having a capital divided into 
shares. Form B, 685. 
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Articles of Associai9)n — {Concluded). 

of a Company liiaiterl by guarantee and having a capital divided into shares, 
Form 0, 688, 689. 

of an unlimited Company having a capital divided into shares, Form I), 689, 690. 
Assam, Regulation under section 220 of this Act, K, 537. 

AssBssvient, Power of Court to, as.sess damages against deiinqiicnt directors and officers, 
S. 214, S04— 832. 

Assets, in S. Gl — Moaning of, I, 197. 

Collection and application of, of Company, S. 147, 3S3. 

Of Company wound up subject to supervision —Provisions as to distribution, Q, 
3S6. * 

of Company Mode of distribution among creditors, R, 357. 
of Company — Liabilities existing at the date of winding up order, 8, T, 3S7. 
undisposed, E — G, 379. 

Distribution of, after payment of debts, E, F, 454. 

Distribution of — Priority of debts, S. 200 A, 451— 435. 

Sale of part of, valid, If, 476. 

Not, —Uncalled capital, N, ¥11. 

Unpaid calls are, 0, 477. 

Consideration shares not, of old company, P, Q, 479, 480. 

Vendor company not entitled to get back, on failure of purchasing company, B, 

480. 

Distribution of, among creditors in the absence of fraudulent preference, F, 504. 
Surplus, for division among share-holders — ^Winding-up— Payment of debts, K, 

597. 

Assignment, of claim, J, 530. 

Association, meaning of, X—Z, 22, 23. 

under S. 4, essentials of, G, H, 23, 24. 

Examples of— under the S. 4, P—B, 25. 

Memorandum of — of a Company limited by guarantee, S. 9, 40. 

Memorandum of — of an unlimited Company S. 10, 40. 

Power of certain Companies to alter memorandum of, S. 12, 42. 
not for profit, S. 26, 61. 

Special provisions as to— formed for purposes not of gain, S. 26, 61. 

Charitable— power to hold lands— DiSerence between English and Indian Law, 
0, 62. 

Articles of — Not a contract within S. 28, Q — V, 76. 

Scope of the term, E — N, 565. 

Associations, which cannot be wound up, D — G, 567. 

.rlffac/z-wicnf, distress and executions after winding-up order, <3— F, 304. 

Seizure of immoveable property of absconding contributory not allowed, M, 387. 
Certain attachments, to be void, S. 212, 493—493. 

Aifoniey, Appointment of, or vakil to official liquidator, S. 146, 351. 

Aifontej/’s costs— Priority of, I, 3S2. 

■Attorney’s costs — Liquidator not personally liable for, J—ilf, 352. 

.dwdif, Regulations for management of Company as to, 698. 

.4«difors, Misfeasance by, ill, W, 519, 521. 

Value of assets, 0 — Q, 319, 520. 

Conduct of business, B, 820. 
report, S, T, 320. 

Appointment by directors, Art, 84, 678. 

Persons eligible as, Art. 86, 679. 


Auditors — (Concluded), 

Election of Art. 87, 679. 

Remuneration of Art. 88, 679. 

Casual vacancy tow to be filled up, Art. 90, 679. 

Aiipointment by Government, Art. 91, 679. 

Duty to examine balance-sheet. Art. 92, 679. 

Right to have access to books and accounts of company, Art. 93, 679. 

Report on balance-sheet. Art. 94, 679. 

Authentication, of statements of existing companies, S. 230, 556. 

Awards, not to be set aside for informality, S. 118, 267. 

To be obeyed, S. ^9, 267. 

Agreements, arbitrations and, to have effect, S. 120, 267. 

Go.sts of arbitration and, S. 121, 267. 

. B 

jSnZancfi-s/wet, Making false, before winding up no offence, F— A, 332, 533. 

What shall it contain. Art. 81, 677, 

When to be made. Art. 81, 677. 

What it shows, W, 677, 678. 

Serving of. Art. 82, 678. 

Oorreotnes.s to be ascertained, Art. 83, 678. 

Director— Liability, A, 678. 

Provision for presentation of, at half-yearly general meeting — No such balance 
sheet filed, Z, 678. 

Form, 699. 

Bank, Savings— Company not necessarily a Banking Company, B, 26. 

Purchase by, of its own shares held ultra vires, W, 575. 

Banker, Banking Company, if a— under S. 3 of Negotiable Instruments Act, A, 26. 
Whether an officer, S. 214, 504— 532, G, 507. 

Meaning of, P— £>, 531. 

Bank of Bengal., Act not to apply to, S. 256, 589. 

Bank of Bombay, Act not to apply to, S. 256, 589. 

Bank of Madras, Act not to apply to, S. 256, 589. 

Bankruptcy, Forfeiture not allowed to be questioned in, Q, 614 

Bengal, Notification, dated 13th August, 1878 (published in the Calcutta Gazette of 
1878, Part I, pp. 933—, 40) L, 537—541. 

Board of Directors, Committee of, F, 622. 

Casual vacancy in, how to be filled up Art. 64, 659. 

Bombay, Duties of the Registrar and Assistant Registrar of Joint Stock Companies, N, 
541,542. 

Rules made by High Court, V, 578. 

Books, of Company to be evidence, S. 198, 446. 

Disposal of, accounts, and documents of Company, S. 199, 446, 447. 

Inspection of, S. 200, 448. 

Penalty on falsification of—, S. 215, 532. 

of account— to be kept at the registered office. Art. 78, 676. 

of account— Inspection, Art. 78, 676. 

of acconnt—Clause giving right to inspect, ceases to apply when, P, 676. 
of account— Glauses giving right of inspection— Scope, 0, 676. 
of account— Right to inspect, director’s document with company’s solicitor, R, 
676. 

of account -Ins poction pending winding up petition and after order made, 
S, 676. 
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Borrotc, Power to, Saoney on security of Company’s assets, P, 3<12. 

Breach of Trust, When the misfeasance of directors is a, and not a personal decree, TV, 
531, 532. 

Burma, Regulation luider S. 220 of this Act, O, 542. 

Burden of proof, Proof of good faith and consideration— OK^^s, If, 504. 

Misfeasance— Ontis, O, 510, 

Business, — Meaning of, X, 26. 

c 

Calcutta, Rules made by High Court, W, 578. 

CfflZZs, Suit for — Limitation, D— TV, 64, 65, D, E, 65, 66. 

When due, A, 65. 

Date of, how determined, B, 0, 65. 

To bo in accordance with regulations, W~W-1, 65. 

Resolution for, to fix the amount and time for payment, X, 65. 

Payment on allotment — Not a call, P, 65. 

Due notice of, P—J?-2, 66, 

Irregularities in, J, K, c6 L, 66. 

• Not affected by slight irregularities, itf, N, 66. 
by prospective resolution — Validity of, 0, 66. 

Example of pro.spective, P, 67. 

Agreement for payment of, otherwise than in cash— Validity of, Q t£- B, S, 67, 
Agreement for non-payment of— Validity of, T, 67. 

Prospectus — Statement of intention not to make, beyond a certain smn— Effect 
of, P, 67. 

before capital has been fully subscribed — ^^^'alidity of — Difference between English 
and Indian Law, F— P £• Z, 67, 88. 

Effect of transfer after on liability to pay. A, B, 68. 

Interest on over-due, C, 68. 

Forfeiture for non-payment of, £>, 68. 

Forfeiture for non-payment of— Fresh call for the .same sum, on re-issue, 

E, 68. 

Enforcement in winding-up of, previously made, P, 68. 

Agreement to pay for shares in instalments— Not binding on liquidator, C d- H 
— J, 68, 69. 

made by foreign Court, when enforceable in India, P — 8, 346. 

Power of Court to make, S. 151, 363. 

Director’s power to make, J, 364. 
for payment of estimated debts, i, 364. 
quantum of, appeal against, M, 364. 

Agreement for payment of, in instalments, not enforcible in winding up, A’, 364. 
Resistance to, O — Q, 364, 365. 
order how enforced, B, 365. 

Liquidator’s power to sue for, O, 387. 
in voluntary winding-up, how enforced, T, 413. 

Enforcement of, made before winding-np, D, 413. 

Action for, without notice of appointment to settle list of contributories — 
Validity of, V, 413. 

Suit by liquidator for unpaid,— Limitation, F-2, 413. 

For adjusting rights between fully paid and partly paid share-lioldcrs, W, 413. 
Unpaid, are assets, O, 477. 

Agreement to make, P, 477. 

Arrangement to pay, in instalments- Not enforceable in winding up, 0, 479. 
on shares, 590 — 597. 
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C'aZ?s— (Goncluded). * 

Directors may make, Art. 4, 590—594. 
wlieii deemed to be made, Art. 5, 594, 595. 

Effect of non-payment, Art. 6, 595, 596. 

Power to make, fiduciary, S — Z7, 591. 

Authority to make, y, 591. 

Second, for same sum, W, 391- 
by directors — Quorm, X—Y, 591, 

Interference by Court, .Z— A, 591, 592. 

Irregularities, B, 0, 592. 

Prosi)ective, D, 592, 

Intention not to make, E, E, 592. 

Agreement that shall not be payable in cash, G — I, 592, 593. 

Payment of, whether made, J—N, 593. 

Who is liable to pay, P — S, 594- 
Prospective, W, 593. 

Absence of definite provision as to date of — Practice, X, 595. 

Resolution for— Beq[nisites, F, 595. 

Interest on, to apply to what, il, 595. 

Forfeiture oonseq^uent on notice claiming interest from date of, 0, 596. 

Power to receive payment of, fiduciary, I, 597. 

Capital, Increase of— of Company : Form of, F — I, 43. 

Procedure where Regulations do not authorize increase of — of Company, J, 43. 
Increase of— not to affect rights of share-holders hiter se, M, 43. 

Notice of increase of —to be given to Registrar, N, 43. 

Procedure where regulations do not authorise reduction of — of company, If, 47. 
Mode of effecting reduction of— of company, L, M, 47. 

Jurisdiction of Court to sanction reduction of— when arises, N — P, 47. 

Meaning of— of Company, V, 48. 

Reduction of —when completed, 4, 52. 

Reduction of —by a Company in voluntary liquidation, C, 52, 

Return of paid-up — in company to share-holders— Effect, W~X, 62. 

Surrender of assets to a stranger— Not a reduction of— of Company, Z, 52. 
Company to apply to the Court for an order confirming reduction of, S. 15, 63. 
Reduction of — without Court’s sanction— Effect, D—L, 52, 53. 

Creditors may object to reduction of — of company and list of objecting creditors 
to be settled by Court, S. 16, 55. 

Petition for reduction of — Company to contain the words “ and reduced,” Q, 
55. 

Court may dispense with consent of creditors for reduction of- of company on 
security being given for his'debt, S. 17, 56. 

Order of Court reducing — and minute to be registered, S. 18, 57. 

Creditors not consenting to reduction of —Effect, X—Z, 67. 

Minute of reduced— to form part of memorandum of association, S. 19, 58. 
Saving of rights of creditors who are ignorant of proceedings reducing-of 
Company, S. 20, 58, 

Registered minute of reduced— to be embodied in memorandum of association, 
S. 21, 59. 

Reduction of —Penalty on concealment of name of creditor, S, 22, 59. 

Alteration of memorandum to accord with alteration of-— Difference between 
English and Indian. Law, H, 61. 

Power of company to pay dividends out of, W, 227. 
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Casual vacancy, «iii directorate, who to fill tip, Zf— Q, 660. 

Cause, of voluntary liquidation, X, 375. ' 

Central Provinces, Rules for the registration of Companies, 542—544. 

Cerfi/zcftfe, of incorporation, Effect of, P, 32. 

Conclusive effect of the— under S, 18, P, E, 58. 

of incorporation — Conclusive effect of— -Differenec between English and Indian 
Law, F-1— F, 95, 96. 
of shares or stock in company, S. 54, 1S3. 

Damages for refusal to register a transfer, JR—T, 157. 

Measure of damages, how determined, U—W, 1S7. 
of transfers, J~~N, 159. 

Stamp on share, 0, P, 159. 

Note on, for its production before registering tran.sfer — Effect of, B, 160. 

Of registration of existing company, S, 235, 558. 

To be evidence of compliance with Act, S. 236, 558, 

Every member entitled to, Art. 2, 589. 

To be issued within reasonable time, N, 590. 

Renewal, Art. 3, 590. 

Cludrmcm, Authority to decide incidental questions, N, 243, 

Chairman’s declaration under S. 77, prima facie evidence, 0, 243, 
declaration under S. 77 conclusive how far, P, Q, 244. 

Point of law —Erroneous declaration of, under S. 77, B, 244. 

Chit, funds and kuris, when to be registered, S— if, 25, 26. 

Circulating capital, Meaning of, G, 71. 

O.P.O., Submission to arbitration may be filed in Court, S. 211, 493. 

Claim, Assignment of , J, K, 530. 

Clerks, Instances, I, J, 454. 

Wages or salary of, before Act VI of 1887, M~P, 455. 

Codification, Utility of, Z, 18. 

Commission, to examine witnesses, Z, 491, 

Committee of directors, one person, 0, 663. 

Election of chairman, Art. 69, 664. 
aieeting and adjournment, Art. 70, 665. 

Quorum, Y, 665. 

Casting vote, 2, 665. 

Company, Proceedings for registration of a commencement of, S, 21. 

Unincorporated — and partnership compared, A, 23. 

Effect of registration of, U — IF, 28. 

Incorporated, not a trustee or agent for the members, Z, 29. 

Effect of non-registration of, F — ’0,29. 

IModc of forming, S. 6, 30. 

Limited— as share-holder, Pf—H, 31. 

One-man— Legality of, «7, 31. 

Interest of members in the — need not be substantial, if, L, 31. 

Conveyance to one-man— voidable, if fraudulent, M — ilf-l, 31, 32. 

Distinction between public and private —English Law, P, 32. 

Not bound by ageeameuts before incorporation, Q— 2', 32. 

Mode of limiting liability of members of, S. 7, 33. 

Limited liability of object of, U, 33. 

Limitation of liability of— by memorandum not to bo restricted by articles, 
F-F-I, 33. 

Distinction between a limited— and partnership, 17 — Z, 33, 34. 

Memorandum of association of a— limited by shares, S. 8, 34. 

g2 , 
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(7owi!.jpa«.?y-— (Continued). 

I'llemorandum of association of, x4.i, 35. 

Importance of the name of, 15, 3S. 

Name of —not to be identical with that of a subsisting Company, C, 3S. 

Words implying royal patronage not to be used without permission by, .D, 35. 
Publication of— Company’s name, JJ, 35. 

Associations not for profit may be permitted to omit the word ‘ limited,’ F, 35. 
Carrying business without registered office, prohibited, G, 35. 

Notice of situation of registered office of, H, 35, 

Objects of the— should -not be illegal, I, 36. 

Object of —to be specified clearly, J, JC 36. 

Powers limited t(9 objects specified in memorandum— Doctrine oi ultra vires, 
L, M, 36. 

Contract ultra vires the memorandum of — void, N~P, 36, 

Liability of directors for mbs ttUra vires the memorandum of, Q, 36. 

Eeason of the doctrine of uires in respect of, i?, S, 36. 

]\remorandum of— generally unalterable, T, 37. 

Memorandum of not to be controlled by articles, ZJ, F, 37. 

Doctrine of ultra vires to bo applied reasonably to, examples, W — *4., 37. 

Acts, not incidental to the main object of —Examples, B, 0, 38. 

Articles may explain or supplement memorandum, D, 38. 

Acts MZfra vim the articles— Effect of, E, 38. 

To be wound up on failure of its objects, F, 38. 

General words in memorandum - How construed, Q — I, 38. 

Amount of capital, J, 39. 

Shares in — may be of any amount, E, 39. 

Different classes of shares in, L—P, 39. 

Subscriber, to take shares from the, Q, 39. 

Qualification shares of directors need not bo purchased from the, B, 39. 
Memorandum of association of a— limited by guarantee, S. 9, 40. 

Memorandum of association of an unlimited, S. 10, 40. 

Signature and effect of memorandum of association, S. 11 , 41. 

Effect of signing memorandum of association, T, 41. 

Signature of article.s of, U, 41. 

Signature of articles obtained through fraud of promoter — Effect of, F, 41. 

Power of cerbaiu— to alter memorandum of association, S. 12, 42. 

Subscriber’s liability not affected by non-attestation, /•!, 42. 

Stamp duty on memorandum of association of, C, D, 42. 

Number of shares that may be taken in a, F, 42. 

Liability of share-holder to pay for shares, 2', 42. 

Power of subscriber to appoint first directors, JS, 42. 

Increase of caintal, to be authorised by articles, jS, 43. 

Increase of capital of— by issue of preference shares, when valid, L, 43. 

Increase of capital not to affect rights of share-holders inter se, M, 43. 

Notice of increase of capital to be given to Registrar, N, 43. 

Notice of consolidation of share capital of, 0, 44. 

Effect of conversion of shares into stock, P, 44. 

Stock and shares compared, Q, B, 44. ' 

Incidents common to stocks and shares, S— F, 44. 

Memorandum of— not generally alterable, IF— B, 44, 45. 

Power to— to reduce capital, S. 13, 45. 

Reduction of capital and shares of, S. IS, 45. 
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Company— {Contmned) . 

Articles of — may be altered, G, D, 53. 

Beduction of capital by unlimited, O, JS, 46. 

Becluction of capital by, limited by guarantee -Difference between English and 
Indian Law, J, 46. 

Reduction of capital to be authorized by regulation of, J, X, 46, 47. 

Jurisdiction of Court to sanction reduction of capital when arises, N—P, 47. 
Power of the Court to sanction reduction of capital discretionary, Q—S, 47, 48. 
Principles guiding the discretion*" of Court in according sanction to reduction of 
capital, T, U, 48. 

Meaning of capital of, F, 48. o 

Reduction of capital by cancelling paid-up capiital, when can be effected, IF, 48. 
Loss on reduction of capital of -How to be distrihutsd, Y, F-l, 49. 

Reduction by returning excess capital of, D—E, 49, 50. 

Invalid reduction of capital of, J, SO. 

Purchase by— of its shares -Effect, S, T-l, SI. 

Cancellation of allotted shares in— Effect, U — F, S2. 

Reduction of capital by a defunct— Effect, F, 52. 

To apply to the Court for an order confirming reduction of capital, S. 15, S3. 
Petition for reduction of ' capital of —to contain the words ‘ ‘ and reduced,” 
g. 55. 

Power of— to reduce to capital by cancellation of un-issued shares, S. 23, 59. 
Sub-division of shares of, S. 24, 60. 

Shares in— may be divided into .shares of smaller amount, S. 24, 60. 

Division of shares of — Special resolution to be embodied in memorandum of 
association, S. 25, 60. 

Alteration of capital of, — Special resolution when necessary, G, 60. 

Alteration of memorandum of a— under S. 26— Need for Local Government’s 
sanction, L, 62. 

Calls upon shares of, S. 27 , 63. ’ 

may have some shares fully paid, and others not, S. 27, 63- 

Propriety and necessity for calls upon shares of — By whom determined, P, 63. 

Calls upon shares of, by whom to be made, Q, R, 63. 

Calls upon shares made by directors of, S — TF, 63, 64. 

Calls upon shares of —to be in accordance with regulations, W-l, 64. 

Resolution for call upon shares of— to fix the amount and time for payment, 
X, 64. 

Allotment of shares in — : Meaning of, Z, 64. 

Calls upon shares in— when due, *4, 64. 

Provision for reserve fund for, H, J, 71. 

Manager in which shares in— are to be issued and held, S. 28, 72. 

Payment of shares in— otherwise than in cash when valid, M, N, 72. 

Shares in -not to be issued at a discount, O. 72. 

Liability of share-holder, who takes in —shares at a discount, P, Q, 72, 73. 
Payment by set-off, S — X<£'F, 73. 

Set-off must be carried out, F, A, 74. 

Transactions not amounting to payment in cash, B —I, 74, 75. 

Contract to take shares in — ^without consideration, void, L, 75, 

Description of shares and allottees- Not necessary under S. 28, F— P, 76, 77. 
Allotment of paid-up shares of —under registered agrcem:iat— Effect of transfei: 

by allottee to a person without notice, G — K, 77,75, 

Rectification b 3 % F, 79. 



C'ompawy— (Oontmued). ^ 

Transfer o£ shares in, S. 29, 80. 

Change of name of, S. 35, 85. 

Eegistration of— after winding up — Effect of, X, 92. 

Authority to use the Company’s seal to person managing the affairs of Company , 
B, 93.” ■ 

Seal how proved, 0, D, 93. 

Attestation of affixing the seal, when necessary, 10, 93. 

Proof of incorporation of — otherwise than by the certificate, F, 93. 

Date of incorporation of, 93. 

Forgery with Oomj)any’s seal, F—-I, 93, 94. 

Prohibition against identity of names in Companies, S. 43, 96. 

Prohibition against use of .similar names of Companies - Rules under general 
Law, C-<?, 97, 98. 

Prohibition against the use of the name of a foreign, J, 98, 

Use of descriptive names by, K— T, 98, 99. 

Use of fancy or invented names by, U, V, 99. 

Distribution of capital of, S. 44, 400. 

Shares in— are generally transferable, F—D, 100. 

Transfer of shares in — by directors, 10 — H, 104. 

Restrictions on the right of transfer of shares in, J, K, 101. 

Discretionary power of directors to approve or reject transfers of shares in, L — C, 
101—103. 

Subscriber hound to take shares from the, (3, 114. 

Subscriber bound to pay to the — for shares taken, H—D, 114. 

Subscriber should take one share at least in the, M, N, 115. 

Subscriber’s liability to, O — S, 415. 

Entry on the register, when essential for membenship in, T, 415. 

Register not conclusive evidence of membership in, U, 415, 116. 

Register of members of — Probative force of, F, F-1, 118. 

should be in existence at the time of contract to take shares, TF--,J?-1, 116. 

Agreement for membership in,— Effect, A — D, 116— 117. 

What constitutes offer and acceptance — Application for shares in, F, 0, 117. 
Application for shares in, — Revocation of, C — E, 128. 

Liability of mortgagee of share in— as member, F~I, 130. 

A person who has agreed to become a member in— cannot repudiate after winding 
up, Q-F, 131, 132. 

Repudiation before winding-up of — Effect, F—G, 132,133. 

Promoters of — fraudulently inducing the public to take shares, liability of, IT, I, 

133. 

Alteration of memorandum after application to take shares in — ^Effect of, J, K, 
. „ 133. 

Taking unpaid shares in— under mistake — Effect, L, M, 433, 

Application in another’s name to take shares in, Q—F, 134. 

Application by an agent to take shares in, U— A, 134, 135. 

Application for shares in the name of a disabled person, B~~F, 135. 

Signing by proxy— How far evidence of membersnips in, G—J,13S. 

Register of members of . S, 47, 138. 

Appropriation of shares in, D, 141. 

Annual list of members of, S, 48, 142. 

to give notice of consolidation or of conversion of capital into stock, S. 51, 146. 
Effect of conversion of shares of— into stock, S. 52, 146, 
not to take notice of equitable interests in shares, IF— 4, 147. 
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Company~(ContmnS.). 

Priority between equitable claims to shares in— how determined, D~H. 148—149, 
Lien of— extinguished by acceptance by share-holder of unmatured bills, N. O, 

. 149.. ‘ ” 

Liability of trustee share-holder to the, P— 4, 149, 

Shares in — purchased in a false name — Liability of applicant for, E, F, 151. 
Trustee’s right to indemnity— Shares in, 151 — 152. 

Quantum of indemnity, O, 152. 

Assignment of right to indemnity, P—R, 152. 

Inspection of register of, S. 55, 160. 

Inspection of registers of, after winding-up, U, V, 161. ^ 

Applicant for inspection of Register of, need mt state his object, X, 161, 
Presidency B:inks— Bight of inspection of registers of, .1, P, 162, 

Right to talvc copies of registers of, under the OompanioH Clauses Act, G, 182. 
Lien cannot be created over Register of, D, i7, 162. 

Right to custody of register of, in winding-up, F, 162, 

Power to close register of, S. 56, 163. 

Not bound to register transfer when register is closed, G, 163. 

Rectification in the Register of, in spite of forfeiture, Q, 186, 

Effect of order of removal from Register of, on the mcmber’.s liability. R, 166. 
Rectifiction of error in Register of —Retrospective effect of, S, 168. 

Jurisdiction to rectify errors in Register of — Discretionary, T — U, 166, 

Court’s duty when it exercises jurisdiction to rectify errors in Registers of, Y, 
167. 

Cases in which the power of rectification of register of, has been exercised, Z~I, 
167—168. 

Suit for rectification of error of Register of, J, K, 168—169. 

Application of .section 58 to, in liquidation, L, Ji, 169. 

Application by liquidator for rectification of error in Register of, N, 0, 169. 

In liquidation —Application how made, P, 169, 

Members of —Fraudulent mis-statements or suppression— Effect, Q, 170. 
Misrepresentation as a ground of rescission from member, ship of, must be one of 
fact. P-T, 170. 

Member of — Hope and expectation, holding out — Whether representation of fact, 
U, 170. 

Member of —Exaggeration in prospectus— Whether misrepresentation, 17-1— F, 
170, 

Member of —Falsity of statement -Test, W, 170 171. 

Member of —Misrepresentation to be material, A, 171. 

Member of— Materiality of misrepresentation— Onus of proof, P, 171. 

Member of -False statement as to contents of documents, X, F, 171. 
Concealment, when a gromrd of rescission of membership of, X, 17 1 . 

Meraberof— Misrepresentation need not be fraudulent, D, E, 171, 172. 

Member of partial misrepre.sentation— Effect of, F, G, 172. 

Member of— Misrepresentation, to be made by a party or his agent, H, T, 172. 
Member of— Misropre-sentation by agents -Company’s responsibility, ,7— L, 
172, 173. 

Member of— Misrepresentation of secretary, ill— 0, 173. 

Misrepresentation by promoter of, S, 173. 

Misrepresentation in prospectus of, T, I/, 174- 

Prospectus of, not to contain mis-rstatement or concealment of material facts, 
F, TF, 174. 
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Co«ipa«7/'-{Gontinued) . 

Variation between prospectus oadmemoranclam of, X, 175. 

Alternation of circumstances after issue of prospectus of, .F, Z, 175. 

Contract induced by fraud— Remedy of member of, B — F, 175, 176. 

Effect of lapse of time on the right of resoi-ssion of membership of, 0—0, 176 
■177._. . 

Laches— How far affects rectification of coutcibutories list of, P —jB, 178. 

Right of rescission of membership of, lost by .acquiescence after discovery of 
misrepresentation, S — U-2, 178. 

What .amounts to sufficient repudiation of member, ship of, F, PF;1, 178 179. 
Contract inducqi(i by fraud cannot be rescinded after winding-up of, X—P, 179, 
180. 

Application before winding-up of, effect of winding-up order before judgment, 
G-I, 180. 

Winding-up of, no bar, if the agreement to be a member is void; j, 181. 

Liability of directors of, for fraud, N, O, 181. 

Member of, — Misrepresentation need not be the sole inducement, E, 183 . 
Rectification of errors in register of, after winding-up, G~K, 186, 187. 
Application to have a tr.iiiisfer of shares in, registered — Transferor whether a 
necessary party, L—W, 187. 

Application for rectification of register of —Applicability of S. 45, Specific Relief 
Act, 0, 187. 

Costs in the event of rectification of register of, by whom payable, P — S, 188. 
Notice to Registrar of rectification of register of, S. 59, 189. 

Register of, to be evidence, S. 60, 189. 

Notice to Registrar for rectification of register of — How served, M, 189, 

Register of members of —Prima /acie evidence, 6'— P, 189. 

Liability of present and past members of, S. 61, 190. 

Liability of members of, S. 6i, 190. 

Present and past members of -Lists of, B, 194, 

Past member of,— Meaning of,' C—fJ, 194, 195, 196. 

Effect of transfer winding-up of on liability to contribute, E — B, 196, 

Past member of unregistered, liability of, on registration, G, 196. 

Successive transfers of same shares of —Effect of, 7— X, 196. 

Successive transfers of different shares of, Y, 196. 

Past member of, when liable, J, K, 197. 

Winding-up of— Commencement of, X-1, 11,197,198. 

Relation of present members to piist members of, Q—S, 198, 199. 

Contributory’s liability for costs of winding-up of, 2'— 7, 199. 

Fees of directors of, whether postponed to debts of outside creditors, M, W, 201. 
Damages for improper forfeiture of shares of, O, 201. 

Suits by, and those by liquidator— Limitation, S, 202, 

The position of the officer of, R, 204. 

Principle governing determination of, residence, G, 204. 

Residence of— Test, D—P, 204. 

Registered office of -Necessity, F, 204. 

Registered office of, S. 63, 204. 

Domicile of the —Registered office outside jurisdiction— Effect, Z, 201. 

Existence of registered office of, at oue place —Domicile or residence also at other 
places, not excluded, P, 20S. 

Residence of, for taxing purposes— Test, J, 205. 

Foreign— When liable to he taxed, E, 203. 
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Notice of situation of registered office of , S. 64, 206. 

Service in the absence of registered office of, T, 206. 

Cessation of business by, U, 206, 

Waiver of .service of process on, F, 206. 

Publication of name by a limited, S. 65, 207. 

Omission to mention ‘limited’ in the name written on a bill — Effect, .4, 207. 

— — ’.s Provision regarding mention of, name— Construction, X, 207. 

Penalties on publication of name of, S. 66, 208, 

Name of the, use of — Litigation, B, G, 208. 

Contracts on behalf of, how made, S. 67, 209, 

Improper use of name of, by others — Remedy by injunction, E, 209. 

Solicitor, whether officer, b\ 209. 

Seal of— -Custody of. G, 209. 

Director’s duty as to keys of seal of, H, 209. 

Mode of attesting use of the seal of, i, 209. 

Affixing of seal of — Sufficiency to bind the company, ,/, 203. 

Contracts on behalf of, governed by the ordinary law, L, 210. 

Estoppel by acts of agent of, M, 210. 
bound by acts of agent, W, 210. 

Director’s misrepresentations, how affect the, O, 210. 

Unreasonable and onerous contract by managing agent of— Not binding on 
Company, P, 210. 

Fraud by director -not bound, <9, 211. 

Contracts before incorporation of, how made — Mode of formation of Company, 

B, 211 . 

Contracts before incorporation of, T, 211. 

Contract by promoters of —Agreement to appoint plaintiff as d&lal or broker for 
fifteen years — Mention in Articles of Association— No ratification, adoption 
or new contract after formation — Invalidity, U, 211. 

Contract entered into before formation of, how far binding after formation— 
Ratification— Adoption, V, 211, 

Notice or knowledge of contract imposing charge or incumbrance upon property 
— Effect, A, 212. 

Contract before incorporation of, B — D, 212, 

New contract of, E — F, 212, 213. 

Solicitor’s costs before incorporation of, X, 212. 

Registration fees, if can be recovered after incorporation of, F, 212. 

Evidence requisite to bind, Q, H, 213. 

Effect of articles oix a contract in the — I, 213. 

Authority to contract on behalf of— Director’s and managers, /, 213. 
ilanaging agent of— Appointment by— Mmstaddi— No submission to share- 
holders — Allowing to work as such— No rectification, N, 213. 

Contract by managing agent, onerous and unreasonable— Uffra vires — Repudia- 
tion by, 0, 214. 

Instances of contracts of, required to be under seal, P, <9, 214. 

Seal, affixing of, by Directors of, T, U, 214. 

Seal of— Irregularity in affixing— Effect, F, IF, 214. 

Powers of, —It.s memorandum of association, A, B, 215. 

Fraudulently affixing seal of — Forgery, X, 215. 

Mortgage by directors of partly, to meet previon.s liabilities — Validity, X, 215. 
Separate book in respect of mortgages of, not necessary, B, 216. 



otnpany — (Continued). 

Power to borrow — Debt to meet current liabilities— Distinction, 0, 217. 

Books of the, H, 217. • 

Eegistration of property charged by — What ought to be registered, I, 217. 

Inspection of Books of, right of - What it includes— The right to ixispect indudes 
a right to take copies, J-1, 217. 

Eight to inspect books of, when ceases— Winding up, K, 217. 

Eight to inspect books of company at common law — Special interest and delinite 
object necessary, L, 217. 

Object of cummmiicating to other share-holders of, for bringing about scheme for 
improvemepji— No right, M, 218. 

Eight of solicitor or other person to inspect registers of, iV, 218. 

inspection of registers of, actuated by malice — Efiect, 0, 218. 

English Law— Security in favour of officer of, P, 218. 

Indian Law— Security in favour of officer of, Q, 218. 

Omission to register mortgages of, effect, B, 218. 

Certain, to publish statement entered in schedule, S. 69, 219, 

’s bankers, if officers of, T, 219. 

Solicitor, if an officer of, U, 219. 

Penalty on, not keeping register of directors, S. 71, 220. 

Promissory notes, bills of exchange and hundis of, S. 72, 220. 

Making bills on behalf of. A, 221. 

’s Agent— Contract on behalf of— Personal liability, B, C, 221. 

Power to deal in bills, etc., not given by Act but by Company’s articles and 
memorandum, JD, 221. 

Articles and memorandum of, silent— Power to deal in bills when implied, 

E, 221 . 

Mode of giving authority to, to accept bills, F, 221. 

Power of, to make bills or notes, O, 221. 

Acceptance and endorsement of bills, one of its objects- Bill duly accepted — 
Company liable, jEf, 222. 

Power of, to issue bills, need not be express, J, 222. 

Authority of, to borrow money— No mention of bills of exchange —Power to 
borrow on bills, J, 222. 

not authorised to deal with bills — Instances, K, 222, 

Acceptance on ’s behalf ueed not be express, L, 222. 

not authorised to accept bills — Acceptance by Directors -Liiibility, M, 222. 

not empowered to accept bills or re drafts —Acceptance of rc-drafts — Company 
not liable, N, 222. 

Bill given without authority to meet urgent demand— though otherwise liable, 
not bound by all, 0—S, 223. 

Director not authorized except with secretary’s signature— Acceptance by 
Director alone— not bound, 2', 223. 

Acceptance of bills by director of— Power to accept not delegated to him— 
Efioct, U, 223. . 

Signature by Directors of— Sufficiency of seal to exclude personal liability, V, 
223. 

Holder having notice of, agent’s limited authority— Company’s, Duty to enquire, 
Z, r, 223. • 

Signature on bills to be on behalf of principal of, ^1, 224. 

Signing as officers of —Sufficiency to exclude personal liability, B, 224. 

Bill drawn on, limited— Acceptance without the word “limited”— lilhlity, G, 224. 


Company — (Gontinued).* 

Bill drawn on — Acceptance by directors as such— Liability, D, 225. 

Acceptance on behalf of, having no power to accept — Companv not hound. E, F, 

. 225. 

Loan to director — Acceptance for — Liability, question of fact, 0, 225. 

Authority to accept bills on behalf of, not implied by authority to draw, H, 225. 
Liable — Agents using word.? sufficient to render them personally liable — Effect, 
Z,22^. 

Prohibition against carrying on business of, with less than seven members, S, 73, 

225. 

Bill or note on account of, not necessarily on its behalf as- regards strangers, 
0, P, 225. 

Bills or notes— When, bound as against third parties, Q, B, 22S, 

Power of, to pay interest out of capital in certain cases, S, 73-A, 226, 

Power of, to re-issue redeemed debentures in certain cases, S, 73-B, 227, 228, 229. 
Power of, to pay dividends out of capital, IF, 227. 

What the, ought to do under S. 73-A, Y~~Z, 227. 

Provisions for protection of members of, S. 74, 229, 230. 

Failure of, to file balance-sheet — Registrar alone competent to prosecute, O, 

230. 

To hold meeting within six months after registration, S. 75, 231. 

Power of, to alter regulations by special resolution, S. 76, 231. 

Managing agent of — Liability to account, I, 231. 

Power of, to make liability of directors unlimited, S, 76, 232. 

Memorandum of association of — Trading under— Terms of memorandum— 
Construction, M, 232. 

Company’s business not prohibited by memorandum, etc. — Power to transact, 
N, 232. 

Special resolution of, inconsistent with an article, when efiective, 0, 232. 
Exercise by, of non-existing powers— Resolution purporting such exercise —Not 
valid, P, 232. 

Resolution of, altering original contract— Diversion of Company’s revenue to 
other objects — Invalidity, Q, 233. 

Articles of Association of— Special resolution superseding— Necessity for stamp, 
B, 233, 

Alteration of memorandum of association of, by articles— Power, S, 233. 
Alteration of articles of, may prejudice share-holders, A, B, 235. 

Power to alter memorandum of, whether can be modified, V, 235. 

Power of, to contract out of statute, TF, X, 235. 

. Articles of, contrary to statute, invalid, T, 235. 

Alteration of articles of — Good faith, Z, 235. 

Alteration of articles of, authorising issue of more preference shares to increase 
capital— Validity, 0, D, 235, 235. 

Modification of association of, by scheme— Preference to ordinary share-holders — 
Court’s power, jB, 23S. 

Voting rights in, P, 235. 

Alteration of articles of, affecting directors themselves— Invalidity, (?, 235. 

Issue of prefereuco shares in, prejudicial to third parties, PT, 235. 

Contract with stranger — Alteration of articles of, justifying breach, invalid, 
J, 233. 

Rectification of mistake in articles of — Special resolution necessary, ilf, 235. 
Definition of “ Special resolution ” of, S. 77, 236. 


Cowptmy— (Contmued). * 

Eectiification of mistake in. articles of — New contract, i'T', 236. 

Ratification— Eeceipt of dividends declared ultra vires by resolutions of— Ellect 
on dividends to be received in future, 0, 236. 

Resolutions, mode of expressing will of, <3, 237. 

Company’s consent necessary for certain acts, i?, 237. 

Resolution, a mode of expressing consent of. S', 237. 

Provision in articles of, to be strictly followed, iP, 237. 

Resolution of, bow framed, TJ, 237. 

Resolution of, bow passed, V, 2Z1. 

Resolution of, when invalid, W, 237, 238. 

Amendmeri^ of resolutions of, improperly withheld by chairman — Court’s inter- 
vention, A, 238. 

Meeting called for confirming or rejecting resolution of— Amendment altering 
terms, whether can be moved, B, 238. 

Quorum of, 0, 238. 

Articles of, silent as to number for quorum requisite — Two members sufficient, 
A 238. 

Want of quorum of— Meeting invalid, F, 238. 

Meeting of, convened by irregularly constituted board — Resolution— Validity, X, 

238. 

Director’s powers, when not affected by resolutions of, Y, 238. 

Amendments of resolutions of, Z, 238. 

Eight to attend meetings of— Share-holder, G, 239. 

Purchaser of forfeited shares of — Original holder in arrears of payment of calls — 
Purchaser’s inability to vote, H, 239. 

Casting vote of, I, 239. 

Votes in— Question as to number of votes, J, 239. 

Agreement to vote in, K, 239. 

Voting by proxy— Provision by articles of, L, 239. 

Meeting of, when properly convened, V, 240. 

Adjournment of meeting of, M, N, 241 , 

Business unfinished — Power to adjourn meeting of — Member’s right to proceed 
with meeting, 0, 241, 

General meeting of— Postponement, P, 241. 

Particular date fixed for general meeting of, — Prevention of share-holders from 
exercise of rights— Court’s interference, <3, 241. 

Informal meeting of,— Adjournment, R, 241. 

Chairman of— Appointment of, 7, 243. 

Duties of chairman of, If, 243. 

Provision where no regulations as to meetings of, S. 78, 244. 

Rules for drawing up notice convening meeting, F, 244, 24S. 

Notice as to meetings of, to whom to be sent, A, 245. 

Sufficiency of notice depends on circumstances of case— Meeting of, IF, 245. 
Director’s report accompanying notice of meetings of— Mention of business in- 
sufficiency, X, 245. 

Resolittion not necessarily to be identical with notice as to meetings, V, 245, 

Registration of special resolutions of, S. 79, 246. 

Examination of affairs of, by Imspectors, S. 82, 247, 

Application for inspection of, to he supported by evidence, S. 83, 247. 

Inspection of books of, S. 84, 248, 

Result of examination of books of, how, dealt with, S. 85, 248. 



INDEX. 


XIX 


Compan?/— {Oontinued)f 

Power of, to appoint inspectors, S. 86, 248. 

Eeport of inspectors of, to be ovidencej S. 87, 249. 

Prospectus of, etc., to si)ecify dates and naine.s' of parties to certain prior con- 
tracts. S., 88, 249. 

Service of n&tices on, S. 89, 253. 

Evidence of proceedings at meetings of, S. 92, 253, 

Board meetings of, E, 256. 

Board meetings, ordinary and extraordinary, F, 286- 
Quornm at Board meetings of, tf, Jf, 256. 

Meeting of, invalid— Innocent third parties not affected, P, ^7, 

Eatification.- Transactions at invalid meeting of— Reasonable time, (3, 257. 
Plaint in suits against members of, S. 94, 261. 

Power for, to refer matters to arbitration, S. 96, 261. 

Power of, to alter or revoke agreements for reference, S. 97, 262. 

Agreements of, to be carried into effect, S. 98, 262, 

Modes of winding-up of, F, W, 268, 269. 

Incorporated — How extinguished, F, IF, 269. 

Deceased member’s estate —Liability for calls on, M — P, 274. 

Liability as between the estate and a legatee of a deceased share-holder of, R, 
275. 

Liability of personal representatives of deceased share-holder of, F, 275, 

Death of a joint share-holder of— Survivorship, X, 276. 

Abandonment of business by— Test of, J, 278. 

Abandonment of one of several business by, If, 278, 279. ^ 

witha few members— Winding-up of, O— IF, 279. 
when deemed unable to pay its debts, S. 129, 283. 

Debt of, bona fide disputed, I— 27, 288. 

Inability of, to pay debts— Proof of, G,S, 288. 

Instances of inability of, to pay debts, under cl, (c) of S. 129, O’— F, 286. 

Pacts not amounting to sufficient proof , of insolvency of, X, Y, 287. 

Eegistration of, after petition to wind up, void, H, 289, 

Power for liquidators to accept shares, etc., as a consideration for sale of property 
of, S. 204, 470-489. 

Re- construction — Meaning of, B, 471, 472. 

Re-construction when sought, G, D, 472. 

Amalgamation — Meaning of, E, 472. 

Reasons for amalgamation, F, 472. 

Amalgamation, how effected, O — I, 473. 

Procedure under S. 204 of this Act, J — 0, 473. 

Procedure where purclmsing, requires sanction of a resolution, P — R, 473, 474. 
Procedure where directors of old, are to be directors of new, 5, 474. 

Provi.sion for payment to dissentients, T, 474. 

Oharigo of name, U, 474. 

Merc change of name does not make a new, F, 474. 

Provisions relating to re-construetion and amalgamation, F— I, 474. 

S. 204 of this Act whether applicable to, winding up, X—.^, 474, 475. 
Re-eonstmetion under S, 144 of this Act, C, 475. 

Re-construetion under S. 203 of this Act, D, 475. 

Re-construction under powers in memorandum, X, 475. 

Re-construction of unregistered companies, F, 476* 

Partial stay of winding-up proceedings for purposes of ro-constructiou, H, 476. 



(Continued) . 

Winding-up resolution need Bot refer tore-construction or amalgaiiistition, J, W6. 

Sale of part of assets valid, if, 476. 

Sale under S. 204 of this Act valid though ultra vires of the, A, 478. 

Consideration shares not assets of old, P, 479, 480i 

Vendor, not entitled to gat back assets on failure of purchasing, R, 480, 

Validity of re-construction, or amalgamation, how impeached, 0 — S, 482, 483. 

Courses open to share-holders on re-constructiouj jB, 484, 

Inspection of Company’s books by a dissentient share-holder, iJ, 490. 
Examination of, Company’s officers by dissentient share-holder, V, W, 490. 
Certain attsi^hment distresses, and executions to be void, S. 212, 493— 498. 

. Restraint of proceedings against, in voluntary liquidation, P, 493. 

Effect of winding-up on lien on Company’s goods, L~^Q, 494, 498. 

Solicitor’s lien on Company’s books, B—T, 495. 

Power of Court to assess damages against delinquent directors and officers, 
S. 214, 504-532. 

Officer of the, R- IF, 507, 508. 

Liquidator’s rights, G—D, 521. 

Voluntary winding up —Practice— Procedure —Mode of inquiry by summons in 
chambers, T—P, 523—825. 

Set-off— Liquidation — Director, W, X, 528. 

Rules for the registration of— Central Provinces, 542— 544. 

Application of Act to, registered under the Joint Stock, Act, 850, 551. 

Application of Act to, formed under Act XIX of 1857 or VII of 1860, S. 221, 580, 
581. 

Application of Act to, registered under Act XIX of 1867 or VII of 1860, S. 222, 

531. 

capable of being registered, S. 224, 551, 552. 

Registration— Effect, I, 652. 

Begulatidns as to registration of existing, S. 225, 552— 554. 

Requisition for registration by, S. 227, 555. 

Requisitions for registration by existing not being a joint stock Co., S. 228, 
555,556. 

Power for existing to register amount of stock instead of shares, S. 229, 556. 
Authentication of statement of existing, S. 230, 556. 

Registrar may require evidence as to nature of, S. 231, 556. 

On registration of hanking, with limited liability, notice to be given to custo- 
mers, S. 232, 587. 

Exemption of certain, from payment of fees, S. 233, 557, 588. 
to change name, S. 234, 558. 

Certificate of registration of existing, S. 235, 558. 

Transfer of property to, S. 237, 559. 

Registration under this Act not to affect obligation incurred previously to regis- 
tration, S. 238, 599. 

Continuation of existing suits, S. 239, 560. 

Effect of registration under Act, S. 240, 560—562. 

Power of Court to restrain further proceedings, S. 241, 562, 863. 

Order for winding up, S. 242, 863. 

Illegal from want of registration, A--A-1, 566. 

Winding up unregistered, S. 243, S63— 568. 

Who to be deemed a contributory in the event of, being wound up, S. 244, 868. 


(Concluded) . 

Petition for a winding-up order— Solvency of—, not taking up new business — 
Ground for winding-up— Difference of opinion among share-boldera — Winding 
up against the wishes of the minority— Unregistered Company, If— if, S67, 568. 
Power of Court to restrain further proceedings, S. 246, 571. 

Effect of order for winding-up, S. 246, 571. 

Not to buy its own shares, S. 249, 574, 57S, 

Purchase by, of its own shares Q—F, 574. 

What is not purchase by, of its own shares, Z—G, 575. 

Saving of existing proceedings for winding up, S. 250, 576, 

Regulations for management of a, limited by shares, ,^89— 684. 

Cmnpany’s books, Inspection of— Duty of liquidator to assist, E, F, 335, 336. 
Liquidator’s right to possession of, If, 340. 

Destruction of, order for, after winding up, R, 378. 

Evidentiary value of, P—B, 446. 

Gompunj/’s jBroper%, does not vest in liquidator, N, 340. 

Compensation, to official liquidator, S. 142, 338. 

Compliance, Certificate to be evidence of, with Act, S. 236, 558, 559. 

Compromise, Whether Court can sanction, of claims under S. 144, A, 344. 
by going companies, P—D, 413. 
essentials of a valid, P, 415. 

Meeting of creditors to decide, G, 415, 

Liquidator’s power to, without Court’s sanction, G, 5P, 439. 

by directors after supervision order, with liquidator’s sanction — ’Validity of, W, 

. 440. ' ■ ■ 

Requisites of, under S. 201 of this Act and the next, B, 456. 

Power of, when may be exercised, S, T, 486. 

under S. 201 of this Act not binding upon dissenting minority, TJ, F, 456, 
by going companies, TF, 456. 

Liquidator’s power to extent of, Z, 456. 

Court must be satisfied as to the propriety of, F, 4S7. 

Sanction for, obtained by misrepresentation, Z, 457. 
obtained by non-disclosure of material facts, A, R, 457. 
against the will of liquidator, G, R, 457. 

Liquidator whether competent to, without Court’s sanction — Winding-up under 
supervision, E—H, 457, 458. 

in voluntary winding up -Court’s sanction when necos.sary, I, 458. 
by voluntary liquidator without sanction of meeting— Validity of, J, 458. 
with a class, 0, 458. 

Power to, S. 202 , 460, 461. 

under S. 202 of this Act does not bind dissentient minority, R, 460, 
with class, 0, 460. 

before settling list of contributories, D, E, 460. 

Forfeiture of shares under power to, P, G, 460, 461. 

Past members not discharged by, with present member, H, I, 461. 

with contributories may be sanctioned though opposed by creditors, J, K, 461. 

of claim against director— Stay of action— Jurisdiction, L, M, 461, 

Appeal against order granting sanction of, N, 461. 

Where, proposed, Court may order a meeting of creditors, etc-, to decide as to 
such S. 203, 461-470. 

by different classes of creditors inter se, X, 463. 

Court’s sanction to a, when will be given, F— R,.466, 467. 


Compromise— •{(jonolu&.QQ), 

Liquidators not be compelled to make a, Y, Z, 569. 
duly sanctioned binds all parties, A, 469. 

Clause in debenture for, on modification of rights of debenture holders, B-G—Z, 
469, 470. 

Forfeiture, power to, does not authorize, Zf, 610. 

Compulsory liquidation, payment of costs, principles applicable to, Y, 37S. 

Compulsory order, See SUPERVISION .ORDER. 

Commencement of winding-up, when voluntary winding-up is superseded by, 
S, 428. 

Adoption of proceedih.g.s in voluntary winding-up after, iP, 17,428, 
by claimant for unliquidated damages, jP, 432. 

Creditor whose debt is incurred after winding-up, whether entitled to an order, 
U, V, 432. 

Supervision order after, C, E, 433. 
on petition for .supervision order, F—E, 433. 

Supervision order on petition for, Y — B, 433. 

Superseding supervision order, when will be made, ZT, 441. 
in supersession of sirpervision order how made, K, 441. 

Compulsory winding up, application when to be made for, A, 426. 

Owi/ficf, 'between member and company, M, N, 165. 
between member and member, 0, 165, 166. 

Consideration, Power for liquidators to accept shares, etc., as a, for .sale of property of 
company, S. 204, 470— 489. 
to be distributed before closing of winding-up, 8, 4S0. 
for sale— Mode of distribution, T~Y, 480, 481. 

Failure of, Re-payment bo members of money paid on shares, L, 482. 
Constitution, of registration oflioe, S. 220, 535—550. 

Construction, Rules of, A—E, 13. 

Effect to be given to every word of statute, E, O, 13, 14. 

Preamble, how far a guide in — of statute, S — B, 15, 16. 

Marginal notes— How far a guide in— of statute, E, F, 16. 

Headings of chapters, reference to, in — of Statute, Q, E, 16. 

Illustrations how far guide— Of statute, I— P, 16, 17. 

Contempt of Court, Premature publications of proceedings, I, 386. 

Circulation of allegation against liquidators sought to be removed, whether, J, 422. 
Contingent claim, Existeiicc of, whether a bar to dissolution order, P, 377. 

Honiwttmg direci!o?-s, Quorum— English Law, I, 654. 

Vacancy, Art. 66, 654. 

Contract, to take shares in Company without consideration, void, L, 75. 

Consideration must be stated in the contract, M, 15. 

Adequacy of consideration will not be inquired into, ZZ—P, 75. 

With trustee for a Company— When valid, V, W, 76. 

With a trustee for allottee— Validity of, Af, 76. > 

Allotment of paid-up shares without registered -Effect of, D, E,n. 

Duty of registering the — under S. 28, A, 79. 

Principal— Need not be registered under S. 28, .Z, 79. 

What constitutes is.sue of shares under S. 28, P—D, 79, 80. 
for shares in company— Offer and acceptance, H, 117. 
to take shares based on application and allotment— Essentials of, H, 117. 
for shares in Company, specific performance of, 0, Z*, 131. 

Induced by fraud— Reqiedy of member of company, B—F, il5, 176. 


'iDenirotfi— {Oomluded) . 

Induced by fraud cannot be rescinded after winding-up of company, X~F, 179, 
.. '180. ■ ■ ■ ' ' , 

Voidable— Meaning of, JT, 181. 

Induced by fraud, only voidable, i, M”, 181. 
on behalf of company how made, S. 67, 209. 

On behalf of coinpanie.s, governed by ordinary law, i, 210. ■ 

Unreasonable and onerous, by managing agent of company— Not binding on 
Company, P, 210. 

Before incorporation of Company how made —Mode of formation of company, 
B. 211.' 

Clause for recission in pre-incorporation— Necessity, 1&, 211. 

By promoters of company — Agreement to appoint plaintiff as delal or broker for 
fifteen years — ^Mention in Articles of Association — No ratification, adoption or 
new contract, after formation— Invalidity, U, 211. 
entered into before formation of company how far binding after formation — 
Eatifioation — Adoption, F, 211. 

Notice or knowledge of, imposing charge or incumbrance upon property of com- 
pany— Effect, 4, 212 

Before incorporation of company, B — D, 212. 

Adoption of pre-incorporation— Effect, .2?, 212. . 

New, of company, E, F, 212, 213. 

Authority to, on behalf of company— Directors and managers, J, 213. 

Director’s duty — -Adoption of pre-incorporation, K, L, 213. 

Authority to, in usual way— Oonstructiou— Extended powers— Special authority, 
■ necessary, M, 213. 

by managing agent, onerous and unreasonable— ZJZfra -wires — Eepudiation by 
company, 0, 214. 

Instances of, of company required to be under seal, P, Q, 214. 

not under seal — ^Valid otherwise— Effect, R, 214, 

required to be under seal — Liability whether can be implied, .S, 214, 

Completion of, entered into before winding-np, J, it, 349. 
not required for beneficial winding-up legality of, L, 349. 
in the ordinary course of business — Onus of proving necessity, M, 349. 
Contributions, under S. 61, what are, L — N, 192. ‘ ' 

Liability to contribute under S. 61 — Nature of, 0, P, 192. 

Rules as to, and its application, B — J, 200. 

Contributory, Who is a, Q, B, 192, 

Examples, S—r, 192, 193. 

Different classes of contributories, Z, A, 194. 

Evidence necessary to settle list of B coutributorie.s, D — H, 197. 

Measure of liability of B contributories, IF — P, 498. 

Contributory liability for costs of winding-up of company, T — V, 199. 

Eully paid share-holder— Whether a, Y—A, 199, 200, M, 270. 

Insolvency of — Effect of, P, 17, 202. 

Meaning of, S. 124:, 268, 

Nature of liability of, S. 126,271. 

Scrip-holder, if a, P—B, 271. 

Past members if, S, 271. 

Winding-up petition by alleged, T, 271. 

Contributory’s liability binds the heira, F, IF, 272. 

Contributory’s liability-r-When commences, X, 272. 



Contributory— (Gonoludetd). 

Liability of , contingent imtil call is inade, Y, Z, 272. 

In case of death, S. 126, 274. 

In case of insolvency, S. 127, 276. 

Insolvent— at stranger to the Company, jB, 276. 

Order on, petition, disoretionary to winding-up, 13— D, 294. 

Contributory’s right to petition for winding-up, 294. 

When not qualified to present winding-up petition, S. 132, 299. 

List of, S. 147, 353. 

See Representative Contributories, 148, 357. 

Omission to place on the list representatives of deceased, 17,357. 

Power of Court to o^er payment of debts by, S. 150, 360. 

Holders of fully paid shares, whether, C7, 361. 

Power to allow set-off discretionary, X, 361 , 
of limited Company not allowed to set off, Y~F, 362. 

Set-off when allowed t6, of unlimited company, Q, B, 363. 

Court to adjust rights of, S. 157, 370. 
when entitled to share in the assets, B, 372. 

Power to arrest, about to abscond or to remove or conceal any of his property, 
S. 164, 386. 

power of creditor or, to appeal, S. 181, 415. 

Stay of action and discharge of, from further liabilities need not be expressly 
reserved, Z, 459, 

Compromise with, may be sanctioned though opposed by creditors, J, K, 461. 
Dissentient’s liability as, G~E, 487. 

Penalty on falsification of boohs, S, 216, 532, 533. 

Liability of, X—A, 859, 860, C, 560. 

Past members, E, 562. 

who to be deemed a, in the event of Company being wound-up, S. 244, 568, 
in winding-up unregistered Company, M—P, 568, 569. 

Official liquidator allowed to prove against a bankrupt, 0-1, P, 573. 

Testator’s estate — ^Executors, S, 605. 

Conversion, of shares into stock, Art. 28, 619. 

Transfer of converted share. Art. 24, 619. 

Conveyance, to “ one-man Company ” voidable, if fraudulent, Ikf— ilf-1, 31, 32. 
to trustees for benefit of creditors, void, P, 477. 

Saving of, S. 251, 576. 

Copies, Bight to take, H, 449, 450. 

Coj'jooraiiow, Foreign— need not be registered, £r—C, 26, 27. 

Foreign—What is, H, 27, 

Indian— What is, I—X, 27. 

Rules governing foreign— English Law, i—0, 27. 

Suits by and against, 57—5, 94. 

Contracts with, T—F, 95. 

Costs, in the event of rectification of register of company by whom payable, P — S, 487 
188. 

Provision as to, in suits brought by certain limited Companies, S, 93, 260. 
Execution for, incurred in liquidation, M, 308. 

Discharge of winding-up order, P, 320. 

Priority of, when supervision order made, Q, 320. 

Personal order against liquidator for, T—Z, 346, 347. 


Costs — (Concluded} f 

4ppeal as to, D, 348. 

of carrying on business how payable, N, 0, 349, 

Court to order costs of winding-up, S. 158, 374. 
of litigation, .4 — 0, 375. 

Payment of, of compulsory liquidation, principles applicable to, F, 375, 

Order of priority, 375. 

Mortgage-debts payable in priority to general, of winding-up, T, U, 425. 
Liquidator not personally liable to solicitor for, 7, 425. 

Action by Company— Judgment for defendant, y, 435. 
of appearing on tho petition, W, X, 469. 
to be in discretion of arbitrators, S. 210, 492. * 

of winding-up, W—Z, 570. 

Power to make orders as to, S. 253, 577—589. 

"Court” meaning of, A, B, 287, 288. 

Definition of, S. 130, 287. 

General scheme of liquidation may be sanctioned, S. 201, 455—459. 

Power of Court to restrain further proceedings, S. 241, 245, 562, 568, 571. 
to give due effect to S. 248 of this Act, 0, 573. 

Interference of, Z, A, 591, 392. 

Court-fees, Appeal, L, 530. 

Court Fees Act, Art. 11, Sch. II — Appeal— Court-fees, L, 530. 

Creditors, Settling list of— under S. 16— Obligatory on Court, B, 55. 

Discretionary power of Court to permit— to object under S. 16, 58. 

Court may exclude, not proving within certain time, S. 156, 366. 

Failing to prove within time, effect, X, 367. 

Proof by the, residing out of tho jurisdiction— Security, 1, 369. 

Power of, or contributories to appeal, S. 181, 415. 

Saving of rights of, S. 189, 425. 

Class of, what constitutes, P—X, 458, 459. 

Meaning of, T—W, 463. 

Compromise by different classes of, inter se, X, 463. 

Separate meetings for different classes of, F, O, 464. 

whose interests are not affected need not be summoned, H, I, 464. 

Appearance at the hearing of petition, S—V, 469. 

Conveyance to trustees for benefit of, void, ¥, 477. 

Sale under S. 204 of this Act binds. A, B, 484. 
remedy when his debt is unpaid, C, D, 484. 

Ee-construction at the instance of —Rights of dissentient, A, B, 487. 

Compulsory or supervision order, who can obtain, J—D, 488. 

Fraudulent preference, S. 213, 495—504. 

Preference must be in favour of, M — <3,499. 

Who are, B-T, 499. 

Preference must be against the whole body of, S — D', 499. 

Distribution of assets among, in the absence of fraudulent preference, F, 504. 
Criminal Court, Offence— Penalty— Power of, to try case brought on complaint under 
S. 74, of this Act, M—r, 377. 

Crown, Indebtedness to, X, Y, 453. 

Distress by, 2', 4S3. „ 

Crown debts, Priority of, V, 305 ; S — W, 453. 

Rights of surety paying, j4^.,454. 
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Customers, On registration of banking company with limited liability, notice to bo given 
to, S. 232,567. 

. B 

Dffmai/es, Action of deceit— Measure of, F-J7, 184. 

payable by Company on repudiation — Measure of, 5P — 7,188. 

for improper forfeiture of shares of company, 0, 201. 

for presenting a p>etition for, winding up in bad faith, Q, 286. 

Power of Court to assess, against delinquent directors and officers, S. 214, 
504-532. 

S. 214, applicability of breach of duty resulting in recovery of nominal, F, 806. 
for misfeasance or neglect, F, 528, 829. 

Amount of, A— 529, 830. 

Debenture, holders— Rights of, S. 55, 

What it is, D, 229. 
definition of, i?, 229. 

Notice of meeting to, debenture holders payable to bearer or registered holders, 
M, 463. 

Votes of, debenture holders, Q, R, 463. 

Clause in, for compromise on modification of rights of debenture holders, B—Z, 
469, 470. 

Action by debenture-holders, to set a.side a fraudulent preference, E, 503. 
Payment out of capital of dividends, 0--Q, 671, 672. 

Debtor, Intention of the, B — F, 497, 498. 

Preference must be the dominent view of the, <7— J, 498. 

, Test of debtor’s motive, K, L, 498. 

“ Debts ” Definition of— Difference between English and Indian Law, D, 288, 

Power of Court to order paymeut of, by contributory, S, 150, 360. 

Court may exclude creditors not proving within certain time, S. 156, 366. 
Provable in winding-up, F, 867. 

Interest on, when provable, A?— H, 368, 369. 

Proof of, before appointment of liquidator, J", 369. 

Priority of, S. 200, A, 431—455. 

Priority under S. 200- A, does not affect secured, 0 ,D, 454. 

Distribution of assets after payment of, E, F, 434, 
must be capable of estimation, J, K, 468. 

Payment of— Surplus assets for division among share-holders— Winding-up, 
K, 597. 

by agent— Liability of company, S, 664. 

Deceit, Action of— not barred by laches, I, 184. 

Action of — Plaint to disclose particulars of fraud, /, If, 184. 

Declaration of , dividendi — Effect — Company not a trustee, S, 668. 

Profit and loss account not prepared— Declaration of dividend— Effect. I~K, 671. 
De/attlf, or unnecessary delay— What constitutes, 17— B, 185, 186. 

Be/encfi, to misfeasance proceedings, L—0, 527. 

of Joint-stock company, S. 226, 554. 

BeZay, Action barred by, or acquiescence, T, 483. 

BeZepniion, to liquidators of certain powers of Court in England, P, 342. 

Power of Company to delegate authority to appoint liquidators, S, 179, 414. 
of powers to one of several liquidators, F, 437. 
of the powers of directors, Art. 68, 663. 

Delivery, Pow'er of Court to require, of property, S. 149, 357. 

Property ordered to be delivered must belong to the Company, J~L, 359. 
Properties subject to lien cannot be ordered tOL%6 delivered, M~P, 359, 360. 
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Director, Distinction between trustee and, ii/, 24, 
with unlimited liability, S. 7, 33. 

Liability of— for acts ultra vires the memorandum of company, Q, 36. 
Discretionary power of, to declare dividends, P, <3, 69. 

Immunity of— of Company acting with due diligence, D, E, 103. 

Qualification shares of, P— 5, 124, 12S. 

Qualification shares of— need not be purchased from the Company, P, 125. 
need not pay for qualification shares, Z7, 125. 
acting without qualification, efieet of, Z — J, 128, 127. 

Period within which qualification shares of— should be acquired, V — F, 126. 
Liability of— without actual allotment, X—M, 127. 

Appointment of -without qualification, when void, iV, 0?1, 128, 

Liability of —in respect of qualification shares, P — P, 128. 

holding qualification shares “ in his own right,” — IMeaniug of, S, T, 128, 129. 

Efiect of altering qualification clause in the articles, U, F, 129. 

Allotment of more shares than those necessary for qualification of, TF—F, 129. 
Shares acquired in breach of trust, whether a sufficient qualification, Z, 129. 
Shares held in trust by, if sufficient to qualify, 0, 130. 

Mortgage of qualification shares —Efiect, D, 130. 

Share warrants — No qualification for, E, 130, 

when responsible to purchaser from an allottee for misrepresentation in pros- 
pectus, L — N, 134. 

how far liable for acts of co-director or agent, 0, P, 185. 

Director’s liability for fraud of sub-agents, Q, P, 185. 

Which— -Directors are liable for misrepresentation in prospectus, S, T, 185. 
Liability of, whose liability is unlimited, S. 62, 202. 

Liability of, etc.— When may be unlimited, W, 203. 

Director’s duty—Adoption of pre-incorporation contracts, K, L, 213. 

Seal, affixing of by— of company, T, U, 214. 

List of — Directors of company to be sent to Eegistrar, S. 70, 219, 220. 

Penalty on company not keeping register of Directors, S. 71, 220. 

Power of company to make liability of, unlimited, S. 76, 232. 

Director’s powers, when not affected by resolutions of Gompa^iy, F, 238. 
not competent to vote— Interested matter— Quorum, W, 257. 

Exclusion from acting as -Right of action, M, 257. 

Delegation by, T, U, 257. 

Act done at meeting without him— Subsequent meeting— Voting for confirma- 
tion of minutes — Responsibility, S, 257. 

Managing, professing to act under delegated powers— Other directors empowered 
to delegate— Dealings with bonayide stranger— Binding nature, 7,257. 
Directors, responsible for management with aid of agent— Delegation to Agent--Agent’s 
fault — Director’s liability, A, 258. 

Company authorized to deal, in cotton, etc., local trade — Purchaser of other 
Company’s shares — nwes— liability, J3, 258. 

Shares already issued — Ganeellation by, C, 258. 

Director’s capacity— How far fiduciary, W, 268. 

of public Company —Profit to himself— Applicability of rule prohibiting, X, 258. 
Power to contract for personal benefit, F, 258. 

Partner of— Claim for remuneration for work done as a solicitor allow-able, Z, 

. .258.' . 

empowered to declare dividend— Share-holders dissatisfied with directors— Inter- 
ference — Remedy, D, 259. 

Irregularity in appointment of,. Q, 259.’ 


Direciors— (Continued). 

Acts as against, himself— Allotment of shares to himself -Confirmation to his 
becoming director — Liability, iff, 259. 

Informality in proceedings of directoi’S — Estoppel, J, 259. 

Action against— Limitation— English and Indian Laws, M, N, 345, 846. 
Whether officers of the Company after liquidation, E, 411. 

Powers, when cease, F, G, 411. 

Continuance of, when may be sanctioned, H, 411. 

Liability of Directors who make improper payments, Y, 443. 

Procedure where Directors of old company are to be directors of now company, 
S, 474. , 

Provision for bonus or other benefit to, M, N, 479. 

Payment by Directors, themselves, X — B, SOO. 

Power of Court to assess damages against delinquent, S. 214, S04— 832, 
Misfeasance by, 511—518. 

Whether Directors are trustees or mere agents, P — N, 511—514. 

Whether any and, if any, what errors of, can be excused by the acquiescence of 
the share-holders, 0—B, 514. - 

Joint-Stock Company - Shares — Purchase tiUra vires — Trustees share-holder — 
Acquiescence, S~Y, 514, 515. 

Misfeasance generally, D ~Y, 516--518. 
not liable, Z—B, 518. 

Limitation Act, Sch. II, Art. 36— Application against directors for refund of 
money, E—L, 521, 522. 

Bona fide payment to— Test of liability— Directors when excused, B—Y, 528, 826. 
Scope of S. 214— .made liable, Z — K, 526, 527. 

Set-oS— Company— Liquidation, W, Z, 528. 

Re-imbursement, Y, 528. 

„ Amount of damage, A— I, 329, 830. 

When the misfeasance of, is a breach of trust and not a personal decree. W, 831, 
532, 

Penalty on falsification of books, S. 215, 532, 533. 

Prosecution of delinquent, in case of winding-up by Court, S. 216, 533. 

Calls on shares, 590— 597. 

May make calls, Art. 4, 590—894. 

Gall by. Quorum, Z, Y, 591. 
not in any way trustees, J, 397. 

Number and names, Art. 52, 640. 

Who are — before appointment. Art. 53, 641. 

Sole director— Limited Company, IT, 641. 

Subscribers’ power to appoint, X, 641. 

Appointed by name, r, 641. 

Qualification, Z, 641. 

Powers of first, Z—C, 641, 642. 

Determination of remuneration of. Art. 54, 642. 

Not servants but Managers, E, 642. 

Claim to services according to value, P, 642, 

Remuneration when gratuity, G, 642. 

Presents to, out of assets divisible among share-holders, but not out of capital, AT, 
642. ^ 

Management of company’s business by Art, 55, 643. 

Payment of fees— General presumption, M, 643. 
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INDEX. 

Directors— (Continued) . 

Whetlier entitled to expense of travelling, N, 6^3. 

Vacating his office by being interested in a contract with the company, P, 64:3. 
Remuneration is to be paid at such time as the, determine, Q, 643. 

Director’s uselessness of services, S, 643. 

Powers of art, Ss. 55, 6G, 643-654. 

Position —Agents, A—F, 644, 64S. 

May bind the company, G, 643. 

General authority— -Acts reasonably necessary for management, H, 645. 

Giving gratuity to company’s servants out of profits, I, 343. 

Granting pension to the family of a deceased servant of tl^ company, J—L, 645, 

. 646. 

Power of, to cancel shares issued, M, 646. 

Acts ultra vires not binding on the company, N—0, 646. 

Acts of, ultra vires, rendered valid by acquiescence, P, 646. 

Powers of— Acts in excess of powers -Ratification, Q -W, 646, 647. 

Fraudulent acts of, X—Z, 647. 

Company liable for the misrepresentation of agents to what extent, A — E, 647, 
648. 

Personal liability, F, 648. 

Trustees of powers committed to them, G, 648. 

Are trustees, H — N, 648, 649. 

Liability of, Instances, P, 649. 

Liable for negligence, R, 649. 

Grassa negligentia, S, 649, 

Mere bona fide error of judgment, T, 680. 
not to be held liable on very strict rules, U, 650. 

Gross negligence— Impudence — Liability, V—X, 650. 

Fraud — Interference by Court, F, Z, 680. 

Paying dividend improperly. A, B, 680, 651. 

Payment of dividend— No fraud, C, 651. 

Misappropriating money, D, E, 651. 

Dividend is improperly paid — Proceedings by share-holders, P, 651. 
cannot plead ignoriinee, G~0, 651, 632. 

Contribution, P, Q, 632, 

Knowledge of — Notice, B -X, 632, 653. 

De facto — Powers, Z-1 — E, 653, 654. 

Authority of— Effect of bye-laws— Notice, F, 654. 

Board of directors — Quorum of three members— Only one member remaining on 
Board, U, 654. 

Articles naming events whereon to vacate, E, 655. 

Absenting himself, L, 635, 

Disqualification of, Art. 57, 653. 

Vacation of the office of. Art. 57, 655. 

Absence ‘ period of ’ when begins to run, If, 656. 
ceasing to hold qualification shares, N, 636. 

Resignationj 0, P, 656. 

Holding “ another office ” —Salaried secretary elected director— Such secretary 
ceasing to receive salary, Q, 656. 

making profits in which he acts for the company, T, U, 656, 657. 
acting for company, as trustee, F, 657. 
dieting bona fide, W, 857. 
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Directors — (Concluded). 

Eigliii of, to enforce specific performance of contract out of which ho is to make 
profits, X, 657. 

Eetirement of, Art. 58, 657. 

Eotation of, Arts. 58 — 65, 657 — 661. 
scope of the expression, B, 658. 
to be chosen by whom, F, 658. 

Election, Art. 62, 659. 

Increase or decrease of the number of Directors, Art, 63, 659. 

Election— Eeturn of poll when to be taken to be good, Q, 659. 

Power to remove— Appointed for definite period, S—TJ, 660. 

Bemoval of, Art.* 65, 660. 

Removal of — Interference by Court, V, TF, 661. 

Removal of, for negligence, &c., X, 661. , 

Stipulation that a, shall not be removable, Y, 661. 

Disputes among— Directors — Interference by Court, F, 662. 

Exclusion— Personal right to admission, (?, 662. 

Delegation of the powers of, Art. 68, 663. 

Agents— Delegation, P—B, 663, 661. 

Invalid appointment of —Validity of their acts, Art. 71, 665, E — J, 665, 666. 
Regulations for management of Company as to, 695. 

Discovery, from the liquidator, G—M, 336, 

DisposifioMS, after commencement of winding-up avoided, S. 197, 142. 

What, will be upheld hy Court, jV— 7, 112, 
of directors, Art, 57, 655. 

of directors— Regulations for management of Company as to, 695. 

Dissent, of a class, having no interest, may bo disregarded, J, 161. 

Dissentient, Dissentient’s Scheme under S, 203 of this Act binds minority of dissentients, 
Q, 162. 

Provision for payment to, fP, 171. 

Rights of a, member, G, 185. 

Proviso for purchase of dissentient’s interest, object of, E, 185. 

Election by liquidators to purchase dissentient’s interest effect of, J, 185, 

Rights of Dissentients cannot he excluded, Y—Z, 186, 187. 

Eights of, creditors— Reconstruction at the instance of creditor, A,B, 187. 
Dissentient’s liability as contributory, 0 — F, 187. 
claims to he satisfied before assets are parted, F,Q, 188, 

Suit by, for recovery of purchase money, jff, I, 188. 

Mode of determining price, S. 205, 189, 190. 

Inspection of Company’s books by a share-holder, 17, 190. 

Examination of company’s officers by, share-holder, F, W, 190. 

Amount credited as paid up, on consideration shares, no test of the irrice of 
dissentient’s interest, A, 491. 

Second reference to arbitration, B, 49!. 

DissolMiion, of Company, S. 159, 377, 

of Company incorporated for public purpose, 0, 377. 

Existence of contingent claim whether a bar to dissolution order, P, 377. 
consequences of, Q—TF, 377, 378. 

Proceedings against the Company after, X,Y, 878. 

Guarantee for payment of interest continuance after, 378. 

Avoidance of, 0, D, 378, 379. 

Registrar to make minute of, of company, S. 160, 379. 

Penalty for not reporting, of company, S. 161, 379. .j - 


dissolution — (Ooncludcd) . 

Date of, ijostponement of, O, $24. 
of company, T, 447. 

Distress, Attachments, and executions after winding-up order, Q-l — V, 304. 
for rent, JS—fP, 308. 

levied before commencement of winding-up, f7—F, 308. 

levied after winding-up for rent accrued before winding-up, W, X, 309. 

Rent accrued before winding-up— Landlord when can levy, Y—N, 309, 310. 

Rent accrued after commencement of winding-up, O— F, 311. 

Landlord seeking -Onus of proving special circumstances. Z, 312. 
by mortgagee, Y~A, 3i2 .» 

for rates, Z— I, 313. 
by Crown, X, 453. 

Certain to be void, S. 212, 493—495. 

Distribution, of assets —Preference and ordinary shares, Q, B, 373, 374. 
of surplus assets after repayment of paid-up capital, S — U, 374. 
of surplus assets in specie, V, W, 374. 

of assets — Company wound up subject to supervision —Provisions applicable to 
distribution of assets, U, 406. 

of assets — Right of creditors to payment pari passu, W, 406. 
of assets — Pari passu distribution, when excluded, Z, 406. 
of assets — Priority of Crown debts, 0, D, 407. 

of assets — Suit against liquidators for neglect to distribute assets among credi- 
tors, E, F, 407. 

of assets — Among members according to the regulation of the Company, I, 408. 
of assets after supervdsion order, Y, 440. 

District Court, Winding-up may be referred to, S. 218, 534. 

Transfer of winding-up from one, to another, S. 219, 634, 635. 

Dividend, Meaning of, ikf, N, 69, N, 0, 667. 

Authority to declare— to share-holders, 0, 69. 

Discretionary power of directors, to declare, P, Q, 69. 
on paid-up capital, when payable, B, 8, 70. 
to be paid in cash, 27, 70. 
on different classes of shares — -liow paid, U, 70. 

Declaration of— creates a debt, F, 70. 
not to be paid out of capital, 1F—.F, 70. 

Payment of — out of moneys which are not net profits, X, 70. 

When can — ^bo paid out of revenue without making good depreciation of capital, 
A,B-E,7\. 

Interest not, F, 596. 

as between transferor and transferee, Z, 602. 

Declaration of. Art. 72, 666 ; P, 667. 

Power of directors to deal with profits either by declaring, or by appropriating to 
reserve fund — Power of share-holder to interfere with declaration of, M, 666, 
667. 

Payment, B, 667. 

Action by preference share-holder before declaration of, Q, 667. 

Cancellation of interim, by directors, I, 668. 

Preferential, payable to holder of one set of shares— Company to pay it to share- 
holder and to his executors or administrators— Share-holder, death of, U, 668. 
Payable out of profits, Art. 73, 669. 

profits, available for — Capital account — Revenue account — How treated, B, 669. 




Dividend — (Concluded)i 

Profits, can only be paid out of— Dividend cannot be i^aid out of capital. D, E, 
670. 

Profit and loss account not prepared^ — Declaration of— Kffoot, J, if, 67f. 
Revenue expenses chargeable to capital, paid out of, D, 671. 

Profits available for, 77, 672. 

Notice of, Art. 76, 676. 

Deductions from, Art. 75, 675. 

Forfeiture of, Art. 76, 678. 
only debt— Interest, N, 675, 

Regulations for management of Company as to, 692—697. 

Doctrine aj ultra vires. Reason of the, in respect of Company, B, S, 36, 

Document, Meaning of, in S. 89, B, 254. 

relating to Company’s business —Liquidator’s right to possession, S, 446. 
Disposal of books, accounts, and, of Company, S. 199, 446, 447. 
in custody of liquidator, production of, PP, 448. 

E 

Election, See Company: Directors by liquidators to purchase dissentient interest, effect 
of, I, 488. 

Enforcement, of orders, S. 166, 387. 

Order made in any Court to bo enforced by other Courts, S. 167, 388. 

Estoppel, Liability by, W, X, 483. 

Evidence, Register of company to be, S. 60, 189. 

Register of members of company —Frirnn facia, 0—E, 189. 
necessary to settle list of B contributories, D—H, iQ7- 
Penalty for giving false, F, 388. 

Use of deposition as, Q, H, 386. 

Special Commissioners for receiving, S. 171, 396. 

Registrar may require, as to nature of company, S. 231, 856. 

Certificate to be, of compliance with Act, S. 236, 558, 359. 

Press copy of letter inadmissible in, to prove communication, E — M, 681. 
Examinaticm, of parties by Court, S. 163, 383. 

Who may be examined under S. 16:3, I~T, 383, 384. 

Place of, not an open Court, J, K, 386, 

Execution, Attachments distress and, after winding-up order, Q-l—V, 304. 

Appointment of a receiver by way of equitable, L, 307. 
for costs incurred in liquidation, M, 308. 
after winding-up order, N—Q, 308. 

Order in compulsory winding-up enforcible by, R, 388. 

Order restraining proceedings out of the Court’s jurisdiction, S, 388, 

Notices and orders on persons out of jurisdiction, 57, 388. 

Mode of dealing with orders to be enforced by other Courts, S. 168 , 389. 
pending appeal, creditor residing out of jurisdiction, r, 389. 
pending appeal, TF, 395. 
when is ‘ put in force,’ G — J", 494- 

Leave to proceed with suit, no authority for proceedings in, if, 494, 

Executor, of a deceased member of Company, liability of, J—N, 130. 

Executor’s right to indemnity on payment of calls, W—Y, 275, 276, 
of deceased officer, ti, R, 507. 

to be recognised as having title to share, Art. 12, 604. 
personally accepting shares— Liabilities, T, U, 603. ' 


Executor — (Ooncludbd). 

transfer in name of-— , personally liable — When, F, 60S. 

Claiming to be registered aa member, Z, 606. 

ZrpewiZifurg, Statement of, when to be made, Art. 79, 676. 

Extraordinary general meeting, When can be convened, Art. 32, 622. 

Postponement, I, 622. 

Defect in convening, /, Z, 623. 

Interference by Court, Zi — P, 623, 

What shall be called, Art, 31, 622. 

Extraordinary resolution. Definition of, T, 301, 

Notice of, 17- TF, 301. 

F 

Ealse evidence, Penalty for, S. 217, 533, 533, • 

Falsification, Penalty on, of books, S. 215, 532, 533. 

Pees, Exemption of certain companies from payment of, S, 233, 557, 588. 

Table of, to be paid to the Eegistrar of Joint Stock Companies by a Company 
having a capital divided into shares, Table B, 683. 

Table of, to be paid to the Registrar by a Company not having a capital divided 
into shares, Table 0, 683, 683. 

Fiduciary, Power to make calls, R — U, 591. 

Power to receive payment of calls, I, 897. 

Fixed capital. Meaning of, P, 71. 

Foreign Company, Sale to a, TJ, 377. 

Foreign Court, Winding-up-order of, no bar to proceedings in this country, E, 323. 
Winding-up-order in India no bar to proceedings, in, F—1, 323, 325. 

Judgment in rem of,— Effect of, J, 325. 

Calls made by, when enforceable in India, P—S, 336. 

Forfeited share, Liability of member, Art. 21, 617. 
re-issuing of— Practice in England, J, 617. 

Liability of new holder of, K, 617. 

Calls on, — Liquidation— -Past member of Company — English Companies Act, 
1862 (25 and 26 Viet., 0. 89, S. 38), P, 617. 

Forfeiture, of shares under power to compromise, P, G, 360, 361. 

Clause— Effect— -Provision for payment of interest, B, 596. 

consequent on notice claiming interest from date of call, C, 596. 

of shares — Power to accept surrender, .3— C, 606. 

powers of, whether valid, Z, 606. 

of shares— to be construed strictly, D, 607. 

power of, E, 607. 

Power of, invalid except as authorised by the articles, P, Gr, 607. 

Strictissimi juris, H, 607. 

Conditions precedent — Compliance, I — Z, 607. 

Powers of, invalid except as authorised by the articles as altered by special 
resolution, L—Z, 607, 608. 
may be rendered valid by acquiescence, 0, P, 608. 

Exercise of power of, must be for benefit of Company and bo7za fide, R — Z, 608, 
609. 

Leading oases on the subject of,. Q, 608, 

if nires, is not validated by lapse of time, J.— 0, 609. 

Unless acquiescence by evidence by every share-holder is shewn, D — J, 610. 
Power to compromise does not authorize, Z, 610, 

Except in compromise of dispute, whether share-holder are not, L — 0, 6J1. 
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Eoyjfei/W7'e— (Ooncluded) . 

Specific performance of agreement to forfeit, P, 611. 

Wfien complete, P, 611. 

Prospective resolution for, S, 611, 

Formal notice of, not given, T-~F, 612, 613. 

Power, if not lost, (?, 613, 

Injunction, B, I, 613- 

When share- holder may set aside, J—P, 613, 614. 
not allowed to be questioned in bankruptcy, Q, 614. 
of shares— Interest, S, 614. 

of shares—Oall for payment of shares, Art. 17, 614. 
of sharea—Notiqp for payment of shares, Art. 18, 614. 
of shares— Sufficiency of notice, Art. 18, 615. 
of shares— Requisitions of notice. Art, 19, 615. 
of shares— Disposal, Art. 20, 815. 

Inaccuracy in complying with conditions precedent —Effect, F, 615. 

Company to show eompliance with condition precedent, TF, X, 615. 

Power of, treated as strictissimi juris, A, 616. 

When made directors must see what ? P, 616. 

Exercise of the power — Caution to bo observed, C—Q, 616. 
by resolution of directors — Presumption, H, 616. 

Liability— Past-member, N, 0, 617. 
of shares — Evidence, Art. 22, 618. 

of shares — Regulations for management of Company as to, 692 — 697. 

Form, of statement referred to in Part III of the Act, Form D, 684. 

of memorandum of association, Forms A, B, 684, 685. 

Fruud, Contract induced hy, cannot bo rescinded after winding-up of Company, X — F, 

179, 180. 

Liability of directors of Company for, JV, 0, 181. 

Wbat constitutes, P, Q, 181. 

Untrue statement made recklessly, if fraudulent, W, 182. 
motive immaterial, X, 182. 

Mere non-disolosure of material facts— Not fraudulent, Y, Z, 182, 183. 

Existence of means of knowing truth, no answer to an action of deceit, D, 183. 
Director’s liability for, of sub-agents, <3, R, 185. 
bydireotor— Company not bound, <3, 211. 

Fraudulent preference, S. 21B, i9Q~30i. 

Insolvency law of, for the time being, to be applied, IF— F, 496, 497. 

Essential of, Z, 497. 

must be in favour of a creditor, M—Q, 499. 
must be against the whole body of creditors, U, 499. 
by allowing set off, F, W, 499, 500. 

Transactions, not amounting to,— Payments made underpressure, 0—H, 500, 

SOI. 

Pressure coupled with desire to prefer, I, V, SOI. 

Payment made under threat of legal proceedings, X, 501. 

Payment under sense of legal obligation, Zr, JfeT, 501, 502. 

Reparation of past wrongs, whether a, JV, 502. 

Transaction in ordinary course of business, whether a, 0, P, 802, 

Payment for the benefit of debtor not a, Q, 602. 

Security bona fide given not necessarily, R— IF, 502, 503. 

Onus of proving fraud, X, F, 503. 

Winding-up must follow within three months, X— A, 503. 
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Fraiidulmipreference—iGondLudLBd). 

Period of three iixonths, how calculated, B, G, 503. 

Misfeasance proceedings against oflftcers fraudulently preferred, D, BOS. 

Action by debenture-holder to set aside a, J5, 503. 

Rights of bona fide purchaser for value, G, 504. 

Fully wound up, Meaning of, L, 423. 

G 

Gain, Meaning of, C, 26. 

Garnshee orders. Effect of service, J, K, 307. 

General meeting, Power of liquidators to call, S. 183, 420. 

First meeting when shall be held, Art, 29, 621. * 

Subsequent genera! me&ngs when shall be held, Art. 30, 621. 

Procedure for convening, Arts. 33, 34, 823. 

Notice to members, Art. 35, 623, 

Notice of business to be transacted, T, U, 624. 

Notice of meeting for special business— Extraordinary meeting, V, 624. 

Notice, sufficiency of, W, 624. 

Quorum, how to ascertain, Art. 37, 62S. 

What business shall be transacted at. Art. 37, 625. 

Notice— Want of observance of formalities, X, 62S. 

Notice when deemed to be served, Y, Z, 625. 

Adjournment, Art. 38, 626. 

Dissolution for want of quorum, Art. 38, 626. 

Chairman, Art. 39, 626. 

Adjournment to be made by whom, F—Q, 627, 628. 

Evidence of a resolution passed at. Art. 42, 628. 

Regulations for management of Company as to, 692 — 697, 

Going Companies, Compromise by, W, 456, 

Good faith, Proof of, and consideration— Onus, H, 804. 

Definition, I, 504. 

Gratuity, to late officials, when allowable and when not, R, I, 642. 

H 

High Court, Power of, to transfer proceedings— Letters Patent, S. 9, F — R, §34, 535, 
Power of, to make rules, S- 254, 577—589. 

Rules made by, Bombay, V, 578. 

Rules made by, Calcutta, W, 578. 

Holder of stock, Participation in the dividends and profits, Art. 25, 619. 

I 

Income, Statement of, and expenditure for a year to be made, Art. 79, 676. 
Incorporation, Proof of — of Company otherwise than by a certificate, Y, 93. 

Date of— of Company, Z, 93. 

Increase, in capital, Arts. 26 — 28, 620, 621. ■ 

In capital — When can be made, Art. 26, 620. 

In capital — Sale of new transfers. Art. 27, 620. • 

Jncreused capifnZ, Part of original capital. Art. 28, 621. 

In capital— Regulations for management of Company as to, 692 —697, 

India, British — , meaning of, R, 19. 

InjunctioJi, Court may grant, S. 134, 302. 
to restrain winding-up, (7, 399. 
to restrain a sham sale, X, 478. 

against the old Company does not bind the new Company, if, 484. 
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IksoZwjic?/, of contributory, 0, 273. . , - ^ 

of member before winding-up, D—O, 273. 
of members after winding-up, E—K, 273. 

Law, of fraudulent preference for the time being, to bo applied, W—Y, 496, 497, 
Insj?ecfio?J, of books, S, 200, 448. ■ 

Right of, under sections 55, 68 cease on winding-up, X—Z, 448. 

Articles of association allowing or disallowing right of, olloct of, on winding-up, 
4,5,448,449. ■ , •; 

Order for, when will be made, 0 — F, 449. 

Liquidator’s duty to assist, J, K, 450, 
by one of several liquidators, L, 490. 

Pending petition, M—P, 450. 

of OQmpany’s books by a dissentient share-holder, U, 490. 

Jrefemf, on payments in advance of calls on shares, tT”— 5, 69, 
on debt when provable, £?—S, 368, 369. 

Meaning, if, 0, S30. 

Provision for payment of — ^Forfeiture clause— Bfiect, B, 996. 

Forfeiture consequent on notice claiming interest from date of call, 0, 996. 
not dividend, F, 596, , 
out of capital, Q, 596. 

Agreement to pay, to be bona fide, H, S97. 

Instrwmnt appointing proxy, to be in writing. Art. 49, 636. 

Validity, Art. 50, 638. 

Deposit, Art. 50, 638. 

Form, Art. 51, 639. 
unattested, 0, 639. 

Joint Stook Gompany, Direotors-Shares- Purchase a wires— Trustee ahareholdar—^ 

Acquiescence, S— F, 514, 915. 

Definition of, S. 226, 554. - 

Requisitions for registration by existing not being a, S. 228, 855, 586. 

Power for existing Company to register amount of stook instead of shares, S, 229, 
556. ■ ■ ■ ' ‘ 

Joint Stock Gompanies Acts, Application of Act to Companies registered under the, 
850,551. 

Judicial notice, to be taken of signature of officers, S. l70, 396. 

Jurisdiction, of Court to sanction reduction of capital when arises, N-^P, 47. 
of Court under S. 15 discretionary, — <9,54,55. 

Cases of conflict of equities— under S. 58, L, l65. 

Contest between claimants—Legal right established in one of them, 166. 

to rectify errors in Register of Gompany— Discretionary, r, U, 166. 

Wlien may be refused to be exercised, F— Z, 167. 

Court’s duty when it exercises, to rectify errors in Registers of Gompany, Y, 167, 
Limited Gompany managed by directors in Calcutta— Registered office in 
London— of High Court, G, 288. 

Suit for calls — Court having, 0, 346. 

Order restraining proceedings out of the Court’s, S, 388. 

Notices and orders on persons out of, T, 388. 

Security from petitioner residing out of, XT, 389. 

of Court over proceedings in voluntary winding up, extent of, S, tr, 417, 418. 
Compromise of claim against, director— Stay of action, L, M, 461. 
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. K 

Euris, Chit fund and,— When to be registered, S— Z, 25, 26, 
not a lottery, T, 26. 

■' 1 . \ 

Leave, to proceed with an action, no bar to examination under S, 163, 0, 326. 

to appeal, O— S, 392. 

Legal representative, S). 11 , 

Letters of Administration, need not be taken before settling lists of contributories, D, 

351. 

Letters Patent, S. 9— Power of High Court to transfer proceedings, F—H, 534, 535. 
License, under S. 26 — Eevocability of— Difference between I^nglish and Indian Law, 
M,N,,Q2. 

Lien, over shares— Effect of transfer, JS, 478. 

Effect of winding-up on, on Company’s goods, L—Q, 494, 495. 

Solicitor’s lien on Company’s books, B—T, 493. 

Limitation, Prosecution imder S. ,57, G—J, 164. 

Suits by Company and those by liquidator, S, 202. 

Suit for calls, E, L, 345. 

/ Action against directors,— -English and Indian Law, ilf, N, 345- 
Period of, for appeals under the section, V—Y, 393. 

Period how calculated, Z — D, 393. 

Suit by liquidator for unpaid calls, F-1, 413. 

Limitation Act, Art. 36, Sch. IT — Application against directors for refund of money, 
L—L, 521, 522. 

Liquidation, General schema of, may be sanctioned, S. 201, 455 — 459. 

Restraint of proceedings against Company in voluntary, F, 493. 

Set-off— Company,— Director, W, X, 528. 

Liquidator, See APPONTMENT. 

See ADDITIONAL LIQUIDATOR. 

Position of, Q~T, 334. . 

,, Action against, for breach of trust, U, V, 334. 

How far a receiver, W, 334. 

Court’s control over liquidator’s proceedings, A — D, 335, 

Representative character of the, X, Y, 335, 

Inspection of Company’s books— Duty of, to assist, E, F, 335, 336. 

General duty of, Z, 335. 

Discovery from the, Q—M, 336. 

Admissions by, N, 336. 

Who should be appointed, P — B, 337. 

not to act as a Vakil of a creditor, S, T, 337 ; W, 410. 

Appeal as to appointment of, U, V, 337. 

Removal of, D—I, 338, 339 ; Y, 410. 

Liquidator’s remuneration— Order of priority, J, 339. 

Remuneration, how fixed, K, 339 ; 4, 410, 

Company’s property does not vest in, W, 340. , 

Delegation to, of certain powers of Court in England, P, 342. 

General sanction to, TP, Z, 343. 

Personal order against, for costs, T — E, 346, 347. 

Liquidator's costs — When, payable out of the estate, 4— 0, 348. 

When personally Liable for expenses incurred in business, P, 349. 

Dealings by, for personal benefit, Q, 349. 

Whether liable for felonous acts of his servants, B, 349. 
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Liquidate) — (Concludea) . 

Sanction to negotiate bills, X — Z, 3S0. 

borrowing money on security of assets generally, B, 351. 

Company’s liability to creditor for money borrowed by, G, 351. 

Not personally liable for attorney’s costs, J—M, 352. 

Liquidator’s costs— Order of priority, when property is subject to incumbrance, 
G—j,m. 

Liquidator’s costs— Costs of solicitors, K, L, 376. 

Appointment of, J—Q, 408, 409. 

not to be appointed before passing of winding-up resolution, B, 409. 
to convene meeting of creditors— English Law, T, U, 409, 410. 

How far subject to a Company’s control, F, 410. 

Defect in appointment of, how far affects their acts, X, 410. 

Remuneration of, when fixed, Z, 410. 

Powers of delegation of, I—N, 411, 412. 

Power of Company to delegate authority to appoint, S. 179, 414. 

Power of liquidators to call general meeting, S. 183, 420. 

Power to fill up vacancy in office of, S. 184, 420. 

Confirmation of existing, B, 421. 

New, to continue winding-up without any directions from Company, 8, 421. 
Circulation of allegations ag.ainst, sought to be removed, whether contempt of 
Court, J, 422. 

to report meeting to registrar, S. 187, 423. 

Restrictions on the powers of, N—P, 439. 

Liquidator’s power to compromise — Extent of, X, 456. 

Compromise against the will of, 0, D, 457. 

whether competent to compromise without Court’s sanction— Winding-up under 
supervision, E—H, 457, 458. 

Compromise by voluntary, without sanction of meeting — Validity of, /, 458, 

Power to compromise, S. 202, 460, 461. 

not be compelled to make a compromise, Y, Z, 469. 

Power for, to accept shares, etc., as a consideration for sale of property of Com- 
pany, S. 204, 470-489. 

Sale by, of shares taken by member, Jlf, 482, 
duty on receipt of notice of dissent, I, 485. 

Election by liquidators to purchase dissentient’s interest efiect of, J, 485. 

Order to pass accounts, after resolution for re-construction, Z, 490. 

Misfeasance by, J— L, 518, 519. 

List of emtributories, A and B lists, 0, 353. 

Settling, and enforcement of calls— Difference between voluntary and compulsory 
winding-up, P, 353. 

Re-settlement of, after rectification, Q, 353. 

Order against fully paid share-holder, G, 359. 

Evidentiary value of, S. 413. 

Settling, and making calls, U, V, 439. 

Local Government, moMimg of, K,o62. 

Local mfes, Instances— English Law, G, 454. 

M 

Madras, Judicial Notification, dated 1st December 1875, 544— 547, 

Management, Regulations for, of a Company limited by shares, 589-684. 

of Company— Regulations for, App. I, 692— 699, 

Manager, Misfeasance by, or trustee, G, 818. 
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Liquidator to convene, of creditors— English Law, T, Z7, M9, ilO, 
of creditors to decide compromises, G, §1S. 

Liquidators to report, to Eegistrar, S, 187, 523. 

Adequate representation in, L, 46S. 

Notice of, to holders of debentures payable to bearer or registered holder, M, 465. 
Court’s control over the proceedings of the, 0, 465. 

Majority— How determined, P, 465. 

Notice of, must refer to proceedings under S. 20i of this Act, I, J, 478, 479. 

One share-holder, E, 622. 

Right of director to summon, of directors, Art. 66, 661 . 
of directors for despatch of business, Art. 66, 661. 

Minimum number of directors at a, E, 662. ^ 

order of business, H, 662. 

of directors — Election of chairman, Art. 67, 883, 

Member, Definition of S. 45, 110. 

May be of difierent classes, D, E, 111. 

Liability without membership, E, 111. 

Joint holding of shares, <?. iT-i, 111. 

Corporation, as a share-holder, I, 111. 

Failure of consideration — Re-payment to, of money paid on .shares, L, 482. 

Sale by liquidator of shares taken by, M, 482. 

of selling Company, liability of, as member of purchasing Company, when 
amalgamation fails, U, V, 483. 

Liability by estoppel, W, X, 483. 

Effect of neither assenting nor dissenting— Scheme, F, 484. 

Rights of a dissentient, G, 485. 

Reference to seven members, means wbat, R, 566. 
meaning, 5--F, 566. 

Meeting of Joint Stock Company, whether a partner —Death of member, (?— L, 604. 
Executor claiming to be registered as, X, 606. 

Qualification, D, 626. 

What the term includes, A , 621 ; Y, 668. 

Memorandum, Variation between prospectus and, of Company, X, 17S. 

of association— Powers given to secretary, his heirs, etc. — Alterations of powers 
and reduction of remuneration — Investment of powers to managing agent — 
Absence of agreement not to alter secretary’s powers— Validity of alterations, 
r, 233. 

of association, alteration of —Introduction of new clause authorising such altera- 
tion — Not valid, U, 233. 

Power to alter, of Company whether can bo modified, V, 234. 

Reconstruction under powers in, E, 475. 
of association— of a Company limited by shares, Form A, 684. 
of association— of a Company limited by guarantee and not having a capital 
divided into shares, Form B, 685. 

of a Company limited by guarantee and having a capital divided into shares. 
Form C, 688, 689. 

of an unlimited Company having a capital divided into shares, Form D, 
689, 690. 

Misfeasance, proceedings against officers fraudulently preferred, D, 503. 

Power of Court to assess damages against delinquent directors and officers, 
S. 214, 304, S32. 

etc., in respect of which applications may be made, X, F, 508, 509. 

Proceedings only a summary, method, F, 509. 
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Liquidator— {GonQla&.Q^)> 

Sanction to negotiate bills, 3S0. 

borrowing money on secnrity of assets generally, B, 381. 

Company’s liability to creditor for money borrowed by, G, 381. 

Not personally liable for attorney’s costs, J—M, 3S2, 

Liquidator’s costs- Order of priority, when property is snbjeet, i,o ineuiiibranco, 
B-J,376, 

Liquidator’s costs—Oosts of solzcitoffl, .ST, L, 376. 

Appointment of, J—Q, 408, 409. 

not to be appointed before passing of winding-up rcsohition, B, 409. 
to convene meetin|r of creditors — EnglLsli Law, 2', U, 409, 410. 

How far subject to a Company’s control, F, 410. 

Defect in appointment of , bow far affects tboir acts, X, 410. 

Bemuneration of, when fixed, X, 410. 

Powers of delegation of, I—N, 411, 412. 

Power of Company to delegate authority to appoint, S. 17D, 414. 

Power of liquidators to call goneral meeting, S. 163, 420. 

Power to fill up vacancy in office of, B. 184, 420. 

Confirmation of existing, B, 421. 

Now, to continue winding-up without any dircfliinns from (jnmpany, B, 421, 
Circulation of allegations against, sought to hu runiovud, wliofch or contempt of 
Court, J, 422. 

to report meeting to registrar, S. 187, 423. 

Eestriotions on the powers of, JV—P, 439. 

Liquidator's power to comproiniso — Extent of, A", 486. 

Compromise against the will of, C, L, 467. 

whether competent to comproini.se without Court’.s saiuition ~Wimling“Up under 
supervision, E—H, 457, 498. 

Compromise by voluntary, without sanction of nuiuting— -Validity of, J, 488. 

Power to compromise, S. 202, 460, 461. 

not be compelled to make a conniromise, F, 469. 

Power for, to accept shares, oto., as a con-sidenition for .sale of profKirty of Com- 
pany, S. 204, 470-489. 

Sale by, of shares taken by membor, M, 482. 
duty on receipt of notice of dissent, I, 48S. 

Election by, liquidators to purchase dissontiont’s interest effect of, J, 483. 

Order to pass accounts, after resolution for re-construction, A, 490. 

Misfeasance by, J—h, 818, 819. 

Lisf o/confndwforie.s, A and B lists, 0, 3S3. 

Settling, and enforcement of calls— Difference Iwtwotiu voluntary and compulsory 
winding-up, P, 383. 

Ee-sottlement of, after rectification, Q, 383. 

Order against fully paid share-holder, G, 389. 

Evidentiary value of, S. 413. 

Settling, and making calls, C, F, 439. 

Local Qovemmeyit, meaning of, Jif,»62, 

Local rates, Instances— English Law, 0, 454. 

M 

Madras, Judicial Notification, dated 1st December 1878, B44—S47, 

Management, Eegulations for, of a Company limited by Hhfii*<iH, 589 - 684. 

of Company— Eegulations for,. App. I, 692— 699. 

Managffir, Misfeasance by, or trustee, 0, H, 918. 
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Meeimgf, Liquidator to convene, of creditors— 'English Law, fr, U, 409, 410. 

of creditors to decide compromises, Q, 413. 

Liquidators to report, to Registrar, S. 187, 423. 

Adequate representation in, L, 46S, 

Notice of, to holders of debentures payable to bearer or registered holder, Jf, 465. 
Court’s control over the proceedings of the, O, 463. 

Majority— How determined, P, 465. 

Notice of, must refer to proceedings imder S. 204 of this Act, I, J, 478, 479, 

One share-holder, E, 622. 

Right of director to summon, of directors, Art. 66, 661. 
of directors for despatch of business, Art. 66, 661. 

Minimum number of directors at a, E, 662. ’ 

order of business, E, 662. 

of directors — Election of chairman, Art. 67, 683. 

Member, Definition of S. 45, 110. 

May be of different classes, D, E, 111. 

Liability without membership, F, 111, 

Joint holding of shares, <?, H-1, 111. 

Corporation, as a share-holder, I, 111. 

Failure of consideration — Re-payment to, of money paid on shares, Jj, 482, 

Sale by liquidator of shares taken by, M, 482. 

of selling Company, liability of, as member of purchasing Company, when 
amalgamation fails, fJ, F, 483- 
Liability by estoppel, W, X, 483. 

Effect of neither assenting nor dissenting— Scheme, F, 484. 

Rights of a dissentient, Q, 48S. 

Reference to seven members, means what, R, 566. 
meaning, 8~~V, 566, 

Meeting of Joint Stock Company, whether a partner— Death of member, G—L, 604, 
Executor claiming to be registered as, X, 606. 

Qualification, D, 626. 

What the term includes, i , 621 ; Y, 668. 

Memorandum, Variation between prospectus and, of Company, X, 175. 

of association — Powers given to secretary, his heirs, etc. — Alterations of powers 
and reduction of remuneration— Investment of powers to managing agent— 
Absence of agreement not to alter secretary’s powers— Validity of alterations, 
r, 233. 

of association, alteration of— Introduction of new clause authorising such .altera- 
tion — Not valid, U, 233. 

Power to alter, of Company whether can be modified, V, 2S4. 

Reconstruction under powers in, E, 475. 
of association— of a Company limited by shares, Form A, 684, 
of association— of a Company limited by guarantee and not having a capital 
divided into shares, Form B, 685. 

of a Company limited by guarantee and having a eaintal divided into shares, 
Form C, 688, 689. , 

of an unlimited Company having a capital divided into shares, Form D, 
689, 690. 

Jfis/easrmce, proceedings against officers fraudulently preferred, D, 503 . 

Power of Court to assess damages against delinquent directors and officers, 
S. 214, 504, 532. 

etc., in respect of which applications may be made, X, ¥, 508, 509. 

Proceedings only a summary, method, Z, 509. 
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Digmdafo}’-— (Concluded) . 

Sanction to negotiate bills, X — Z, 3S0. 

borrowing money on security of assets generally, B, 351. 

Company’s liability to creditor for money borrowed by, G, 3S1. 

Not personally liable for attorney’s costs, J—M, 352. 

Liquidator’s costs — Order of priority, when property is subject to incumbrance, 
G— J",376. 

Liquidator’s costs— Costs of solicitors, K, L, 376. 

Appointment of, J~Q, SOS, 309, 

not to be appointed before passing of winding-up resolution, E, 309. 
to convene meGtin| of creditors — English Law, T, O, 309, 410. 

How far subject to a Company’s control, F, 410. 

Defect in appointment of, how far affects their acts, X, 410. 

Remuneration of, when fixed, Z, 410. 

Powers of delegation of, I— N, 411, 412. 

Power of Company to delegate authority to appoint, S. 179, 414. 

Power of liquidators to call general meeting, S. 183, 420. 

Power to fill up vacancy in office of, S. 184, 420. 

Confirmation of existing, S, 421. 

New, to continue winding-up without any directions from Company, S, 421, 
Circulation of allegations against, sought to bo removed, whether contempt of 
Court, J, 422. 

to report meeting to registrar, B. 187, 423. 

Restrictions on the powers of, N—P, 439. 

Liquidator’s power to compromise — Extent of, X, 456. 

Compromise against the will of, G, D, 457. 

whether competent to compromise without Court’s sanction — Winding-up under 
supervision, E — H, 457, 458. 

Compromise by voluntary, without sanction of meeting — Validity of, J, 488. 

Power to compromise, S. 202, 460, 461. 

not be compelled to make a compromise, Y, Z, 469. 

Power for, to accept shares, etc., as a consideration for sale of property of Com- 
pany, S. 204, 470— 489. 

Sale by, of shares taken by member, M, 482. 
duty on receipt of notice of dissent, I, 485. 

Election by liquidators to purchase dissentient’s interest effect of, J, 485. 

Order to pass accounts, after resolution for re-construction, X, 490. 

Misfeasance by, J—L, 518, 519. 

List of contributories, A and B lists, 0, 353. 

Settling, and enforcement of calls— Difference between voluntary and compulsory 
winding-up, P, 353. 

Re-settlement of, after rectification, Q, 353. 

Order against fully paid .share-holder, G, 359. 

Evidentiary value of, S. 413. 

Settling, and making calls, U, V, 439. 

Local Government, moaning of, K,S2, 

Local rates, Instances— English Law, G, 454. 

M 

Madras, Judicial Notification, dated 1st December 1875, 544 — 547. 

Motnagfewenf, Regulations for, of a Company limited by shares, 589-684. 

of Company — Regulations for, App. I, 692 — 699. 

Manaf/er, Misfeasance by, or trustee, G, jBT, 518. . 
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Meeting, Liquidator to eonveue, of creditors— English. Law, T, U, 409, 410. 
of creditors to decide compromises, 415. 

Liquidators to report, to Begistrar, S. 187, 423. 

Adequate representation in, L, 465. 

Notice of, to holders of debentures payable to bearer or registered holder, ilf, 465. 
Court’s control over the proceedings of the, O, 465. 

Majority— How determined, P, 465. 

Notice of, must refer to proceedings under S. 204 of this Act, I, J, 478, 479. 

One share-holder, E, 622. 

Right of director to summon, of directors, Art. 66, 661. 
of directors for despatch of business. Art. 66, 661. 

Minimum number of directors at a, E, 662. 

order of business, H, 662. 

of directors — Election of chairman, Art. 67, 663. 

Member, Definition of S. 45, 110. 

May be of different classes, D, E, 111. 

Liability without membership, P, 111. 

Joint holding of shares, G, H-1, 111. 

Oorporatioii, as a share-holder, I, 111. 

Failure of consideration — Be-paymont to, of money paid on shares, L, 482, 

Sale by liquidator of shares taken by, M, 482, 

of selling Company, liability of, as member of purchasing Company, when 
amalgamation fails, TJ, V, 483. 

Liability by estoppel, W, X, 483. 

Effect of neither assenting nor dissenting— Scheme, F, 484. 

Rights of a dissentient, G, 485. 

Reference to seven members, means what, B, 566. 
meaning, 8~~V, 566. 

Meeting of Joint Stook Company, whether a partner— Death of member, G — L, 604. 
Executor claiming to be registered as, X, 606. 

Qualification, D, 626. 

What the term includes, ,4, 621 ; F, 668. 

Memorandum, Variation between prospectus and, of Company, X, 175. 

of association— Powers given to secretary, his heirs, etc.— Alterations of powers 
and reduction of remuneration— luvestment of powers to managing agent — 
Absence of agreement not to alter secretary’s powers— Validity of alterations, 
T, 233, 

of association, alteration of— Introduction of new clause authorising such altera- 
tion — Not valid, U, 233. 

Power to alter, of Company whether can be modified, V, 234. 

Reconstruction under powers in, E, 475, 
of association — of a Company limited by shares, Form A, 684, 
of association— of a Company limited by guarantee and not having a capital 
divided into shares. Form B, 685. 

of a Company limited by guarantee and having a capital divided into shares, 
Form 0, 688, 689. . 

of an unlimited Company having a capital divided into shares, Form D, 
689,690. 

Ms/casance, proceedings against officers fraudulently preferred, D, 503, 

Power of Court to assess damages against delinquent directors and officers 
S. 214, 504, 532. 

etc,, in respect of which applications may be made, Z, F, 508, 509. 

Proceedings only a summary, method, F, 509. 



x^xvrii 


INDEX. 


DigMidafor— (Concluded) . 

Sanction to negotiate bills, Z — Z, 3S0. 

borrowing money on security of assets generally, B, 3S1. 

Gomisany’s liability to creditor for money borrowed by, 0, 351, 

Not personally liable for attorney’s costs, J—M, 352. 

Liquidator’s costs— Order of priority, w'hen property is subject to incumbrance, 

Liquidator’s costs— Costs of solicitors, K, L, 376. 

Appointment of, J—Q, S08, 309. 

not to be appointed before passing of winding-up resolution, B, 309. 
to convene meeting of creditors — English Law, T, V, 309, 310. 

How far subject to a Company’s control, F, 310. 

Defect in appointment of, how far affects their acts, Z, 310. • 

Eemuneration of, when fixed, Z, 310. 

Powers of delegation of, I— Z, 311, 312. 

Power of Company to delegate authority to appoint, S. 179, 313. 

Power of liquidators to call general meeting, S. 163, 320. 

Power to fill up vacancy in office of, S. 184, 320. 

Confirmation of existing, JR, 321. 

New, to continue winding-up without any directions from Company, 8, 321. 
Circulation of allegations ag-ainst, sought to bo removed, whether contempt of 
Court, J, 322, 

to report meeting to registrar, S. 187, 323, 

Eestriotions on the powers of, N-—P, 339. 

Liquidator’s power to compromise — Extent of, X, 356. 

Compromise against the will of, O, D, 357. 

whether competent to compromise without Court’s sanction — Winding-up under 
supervision, B — H, 357, 358. 

Compromise by voluntary, without sanction of meeting — Validity of, J, 358, 

Power to compromise, S. 202, 360, 361. 

not be compelled to make a compromise, F, Z, 369. 

Power for, to accept shares, etc., as a consideration for sale of property of Com- 
pany, S. 204, 370—389, 

Sale by, of shares taken by member, M, 382. 
duty on receipt of notice of dissent, J, 385. 

Election by liquidators to purchase dissentient’s interest effect of, J, 385. 

Order to pass accounts, after resolution for re-eonstruction, Z, 390. 

Misfeasance by, J—L, 518, 519. 

List of contributories, A and B lists, O, 353. 

Settling, and enforcement of calls— Difference between voluntary and compulsory 
winding-up, P, 353, 

Re-settlement of, after rectification, Q, 353. 

Order against fully paid share-holder, G, 359. 

Evidentiary value of, S. 313. 

Settling, and making calls, U, F, 339. 

Local Government, meaning of, Jf,.62. 

Local rates. Instances — English Law, G, 333. 

M 

Afndms, Judicial Notification, dated 1st December 1876, 533 — 537. 

Management, Regulations for, of a Company limited by shares, 589 — 683, 
of Company— Regulations for, App. I, 692—699, 

Manager, Misfeasance by, or trustee, Q, 3, 518. . 



INDEX. 


Meeting, Liquidatcfr to convene, of creditors—EnglisIi Law, T, U, 409, 410. 
of creditors to decide compromises, 0, 41S. 

Liquidators to report, to Registrar, S. 187, 423. 

Adequate representation in, L, 46S. 

Notice of, to holders of debentures payable to bearer or registered holder, M, 465. 
Court’s control over the proceedings of the, O, 465. 

Majority— How determined, P, 465. 

Notice of, must refer to proceedings under S. 204 of this Act, I, J, 478, 479, 

One share-holder, H, 622. 

Right of director to summon, of directors, Art. 66, 661, 
of directors for despatch of business, Art. 66, 661. 

Minimum number of directors at a, E, 662. 

order of business, H, 662. 

of directors— Election of chairman, Art, 67, 663. 

Member, Definition of S. 45, 110. 

May be of different classes, D, E, 111. 

Liability without membership, P, 111, 

Joint holding of shares, Q, H-1, 111. 

Corporation, as a share-holder, I, 111. 

Failure of consideration — Re-payment to, of money paid on shares, L, 482, 

Sale by liquidator of shares taken by, M, 482. 

of selling Company, liability of, as member of pixrchasing Company, when 
amalgamation fails, U, V, 483. 

Liability by estoppel, W, X, 483. 

Effect of neither assenting nor dissenting— Scheme, E, 484. 

Rights of a dissentient, G. 485. 

Reference to seven members, means what, B, 566. 
meaning, S—V, 566. 

Meeting of Joint Stock Gompany, whether a partner— Death of member, Q—L, 604. 
Executor claiming to be registered as, X, 606. 

Qualification, D, 626, 

What the term includes, A, 621 ; Y, 668, 

Memorandum, Variation between prospectus and, of Company, X, IIS. 

of association— Powers given to secretary, his heirs, etc.— Alterations of powers 
and reduction of remuneration— Investment of powers to managing agent — 
Absence of agreement nob to alter secretary’s powers— Validity of alterations, 
T, 233. 

of association, alteration of —Introduction of new clause authorising such altera- 
tion — Not valid, U, 233. 

Power to alter, of Company whether can be modified, F, 234. 

Reconstruction under powers in, E, 475. 
of association— of a Company limited by shares, Form A, 684. 
of association— of a Company limited by guarantee and not having a capital 
divided into shares, Form B, 685. 

of a Company limited by guarantee and having a capital divided into share.?, 
Form 0, 688, 689. 

of an unlimited Company having a capital divided into shares, Form D, 
689, 690. 

Ms/eusrmce, proceedings against officers fraudulently preferred, D, 503. 

Power of Court to assess damages against delinquent directors and officers 
S. 214, 504, 532. 

etc,, in respect of which applications may be made, X, F, 508, 509. 

Proceedings only a summary, method, F, 809. 


INDEX. 
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Misfeasance — (Ooncludod). 

meaning of, A — I, 509, SfO, 

Wiial; amounts to, J—N, 310. 

Onus, 0, SIO. 
hy directors, 511, 518. 

Directors, generally, D~Y, 516, 318. 

Director not liable, .g’—B, 518. 
by Secretary, 0 — F, 518. - . 

by manager or trustee. O', i?, 518. 
by liquidator, J—L, 518, 519. 
by auditors, ikf, N, 519. 

Value of assets, 0~Q, 519, 520. 
summons, proper remedy, JJ, 520. 

Non-feasance distinguished from, y, W, 521, 

By whom application may he made, X — B, S21. 

Defences to, proceedings, If— 0, 527. 

Set-ofi, P— F, 528. , ■ 

Damages for, or neglect, Z, 528, 529. 

Assignment of claim, J, K, 530. 

When the, of directors is a breach of trust and not a personal decree, W, 331, 
532. 

Misrepresentaiion, as a ground of rescission from membership of Company must he one 
of fact, E-T, 170. 

Member of Company— to be material. A, 171, 

Member of Company — ^Materiality of— Onus of proof, B, 171. 
need not be sole inducement, 0, 171. 

Member of Company — need not be fraudulent, D, E, 171, 172. 

Member of Company— Partial— Effect of, F, Q, 172. 

Member of Company— to be made by a party or his agent, fZ, I, 172 . 

Member of Company— by agents— Company’s responsibility, 1—1,172,173. 
Member of Company— of secretary, M— 0, 173. 
by the director of a Bank, Q, B, 173. 

, by manager of banking Company, P, 173. 
by promoter of Company, S, 173. 
in prospectus of Company, T, U, 174. 

inducing a contract to take share— Company’s liability— Classes of cases. A, 176. 
Right of rescission of membership of Company lost by acquiescence after di.s- 
covery of , S — 17-2, 178. 

Honest, though made carelessly, not fraudulent, B—P, 182. 

Reasonable grounds 'of belief , U, V, 182. 

must be material and an inducement to contract, A—0, 183, 

Member of Company — need not be the sole inducement, E, 183. 

Direetors when responsible to purchaser from an allottee for, in prospectus, 
L~N, 184. 

< Which directors are liable for, in prospectus, (S, P, 185. 

Sanction for compromise ubtained by, 457. 
by promoters, P— I, 569. 

Mode, of determiniug price, S. 205, 489, 490. 

Mortgage, Company —partly to meet previous liability— Validity, E, 216. 

Motion, Seconding of, U, 631. 

Moveable property, De&nitmxi ot, X, 100. 

Mutual insurance societies. Application of S. 204 of this Act to, G, 476 ; 

S-H, 669, 570. , - ' 



Name, Gh&nge oi, U, ¥I9i. 

Mere change of, does not make a new Company, V, 374. 

Company to change, S. 234, SS8. 

New Company, Sale to newly formed Company, V, W, 477. 

Limit of time for application of shares in the, ^~D, 481, 

Offer for shares in the, I, 482. 

Injunction against the old Company does not bind the, Z, 484. 

Nonfeasance, distinguished from misfeasance, V, W, S21. 

Non-memhers, Transfer by, V, 602. 

Notes, Use of, at public examination, Q, S25. * 

Notice, What constitutes, L, M, 78. 
to agent binds principal, N, 78. 

Purchase in the ordinary course of business — Onus of proving, 0, 78. 

to Begistrar under S. 51, how served, <3, 146. 

under S. 53 affecting Company’s lien, I—L, 149. 

under S. 77 — What it ought to contain, S, 241. 

under S. 77— Beguisites, T, 241. 

as to meetings of Company, to whom to be sent, A, 245. 

Address to be given in, B, 24S. 

to representatives— Necessity, C, 245. 

to share-holders abroad unnecessary, D, 245. 

of resolution, to indicate needlessness of confirmation, E, 245. 

Sufficiency of, depends on circumstances of case — Meeting of Company, W, 245. 
General meeting, of — Alterations to be proposed not mentioned — Insufficiency, 
Z, 245. 

Special resolution — Single, for two meetings— Sufficiency, F, 246. 

Service of, on Company, S. 89, 253. 

Service of summons — Applicability of S. 436, Civ. Pro. Code, 1882 ( = 0. 29, r. 2, 
Civ. Pro, Coda, 1908), S, T, 253, 254. 

Death of member — Non-communication of — , sent to registered address— 
Sufficiency, A, 254. 

Service on clerk, when good, U, 254. 

Managing director, to— when good, V, 254. 

Service of, at branch establishment insufficient, W, 254. 

Secretary of two Companies — Knowledge as Secretary of one Company — Whether 
to other Company, N, 254. 

Verbal, Y, 254, 

Death of member— Mere rumour heard by a Company’s official— Information by 
person not interested — Whether amounts to knowledge of the fact by Company, 
Z, 254. 

Buies as to, by letter, S, 90, 255. 

Authentication of, by Company, S. 91, 253. 
to directors re Board meetings, (?, 256. 
to directors abroad, IT, 256. 

Contents of, I, 256. 

What constitutes, of appeal, A~D, 393. 
of appeal, how served, jB, jp’, 393, 

Appellant’s duty to certain service notice, G, 394. 

Application for extension after expiration of tho period, IT, 394, 
of resolution to wind-up voluntarily, S. 176, 404. 
of liquidator’s appointment— English Law, S, 409. 



itilt mmx, 

jVbiics— (Conolucled) . 

of meeting to holders of debentures payable to bearer or registered holder, M, f65, 
by advertisement— Date of, if, 168. 

of meeting must refer to proceedings under S. 204 of this Act, I, J, ¥IQ, 479» 

Liquidator’s duty on receipt of, of dissent, I, 485. 

of dissent — Contents of, K — M, 485. 

of dissent— No particular form required, N, 485. 

referring to S. 204 of this Act— Omissions in— EJSect of, O, P, 486. 

before confirmation of resolution, P, 486, 

Irregularities in, —Waiver of, S, 486. 
by share-holder not on the register, P, U, 486." 

When to be given, B, 507. ' 

On registration of Banking Company with limited liability, to be given to' 
customers, B. 232, 557. 

P, 17,594. 

forfeiture consequent on, claiming interest from date of call, C, 896. 

Formal, of forfeiture not given, T—F, 612, 613. 
to Secretary, Y, Y, 653. 

Directors — Meeting, A — F, 661, 662. 

When deemed to be served for ordinary purposes, D, 680, 
served in manner specified — Member dead, D, 680. 
by advertisement, F, 880, 
before rectification of register, P, 680. 

Notice of call sent. by post to registered address — Death of member — Communica- 
tion to the Company of his death — Company’s knowledge of death, H, 680. 
by the Company how to be served. Art. 95, 680. 
to members jointly entitled to shares. Art. 96, 681. 

Press copy of letter is inadmissible in evidence to prove communication, K — M, 

681. 

Begulations for management of Company as to, 698. 

O ■■ ■ ■ 

Offences, Cognizance of, S. 252, 576. 

Punishment of, committed^fwithin Presidency towns, S. 262, 576, 577. 

Penalty— Power of Criminal Court to try case brought on complaint under S. 74, 
of this Act, 577. 

Offer, Revocation of — , when complete, J—N, 124. 
by telegram— Place of, 0, 124. 

Officers, Power of Court to assess damages against delinquent, S. 214, 564—532. 
Meaning, F, 507. ’ - 

of the Company, L— If, 507, 508. 
penalty on falsification, of books, S. 215, 532, 533. 

Oi/iciaZ figMidafor, See Liquidator. 

provisional appointment of, S. 134, 302. 

Appointment of, S. 141, 333. 

Resignations, removal, filling up vacancies and compensation, S. 142, 388; 

Style and duties of, S. 14*3, 339. - 

Powers of, S. 144, 340, 341. 

Discretion of, S. 145, 351. 

Appointment of attorney or vakil to, S. 146, 351. 

Sanction to appoint attorney or vakil, H, 352. 

does not include liquidator in winding-up under supervision, H, 379, 

allowed to prove against a bankrupt contributory, 0-1, P, 573, 574, 
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0Z(2 Oo??z.jpaKjf, Allotfnont of shares direct to share-holders of, J, X, S82, 

Injunction against the, does not bind the new Company, X, 385. 

Onm of proof , Member of Company — Materiality of misrepresentation, B, 111. 

Landlord seeking distress, — of proving special circumstances, X, 312. 

Order, upon contributory, conclusive evidence, S. 155, 866. 

made without jurisdiction, whether within, S. 169, Q, 391. 

Ordinary meetings. What shall he called, Art. 31, 622. 

' p .. 

Party paid shares. Allotted as full paid— Effect of bona fide purchase, K, 36i. 
Partnership, Prohibition— of exceeding certain number, S. 4, 21? 

Unincorporated Company and — compared, A, 23. 

: All members must be interested in management of — business, 23, 2S, 

Distinction between a limited Company and, W—X, 33, 34. 
incorporated for being wound up. Id, 552. 

Member of Joint Stock Company, whether a partner — Death of member, G — Bj 
603. 

Past members, not discharged by compromise with present member, H, J, 461. 

Contributories, B, 562, 

Past wrongs. Reparation of, B, 502. 

Payment, Power of Court to order, of debts by contributory, S. 150, 360. 

Power of Court to direct, into Bank, B , 360,* S. 152, 365. 
of debt to Company, X, 444. , 

Penalty, for not reporting dissolution of Company, S. 161, 379. 
for giving false evidence, F, 385 ; S, 217, 533, 534. 
on falsification of books, S. 215, S32, 533. 

Offence— Power of Criminal Court to try case brought on complaint under S. 74, 
of this Act, M—T, 577. 

Person, Meaning of, in S. C, B, 31. 

Personal representative, in S. 46, meaning of, M-l — P, 136. 

Petitioti, Appearance at the hearing of, S — U, 469, 

Costs of appearing on the, W, X, 469, 
of scrip-holder — Winding-up order, B, 601., 

Plaint, in suits against members of. Company, S. 94, 261. 

Poll, Time for taking, A, B, 242. 

Right to — when arises, 0, 242. 

Its operation, JD, 242. 

.. Who can demand, B, 242; P", X, 629. 

Object of, under 8. 77, W, 242. 
how demanded, X, 242. 

Voting how done when, is not demanded, Y, 242. 

Mode of taking poll, Z, 242. 

Absence of provision — Chairman’s power, F, 243. 

Demand to be in writing, Q, 243. ' 

Voting on — Method, H, 243. 

Chairman’s powers, I, 243. 
not demanded— Voting, J-1, 554. 

When to be demanded, 8, 628. . 

Demand — Chairman’s declaration of the result — -Entry in book of proceedings 
Effect, T—F, 628, 629. 


I 
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XLiv mDBX. 

PoZZ- (Concluded). ** 

Eesult of, Art. 43, 629. 

Power of demanding, exercisable by whom— Proxy, A — JD, 629. 

Demand of— Chairman’s duties and rights, JB — jS", 630. 

Article contemijlating voting in person, L, 630. 

No demand of -Voting by numerical majority, dkf, 630, 

Mooting of share-holders— Power of Chairman, — Time for taking a poll -Right 
of share-holder to vote at meeting— Construction, JV—iJ, 630, 631. 

Possession, for the convenience of winding-up, test of, W, 312. 

Pow.r, of Court under the Act is cumulative, S. 165, 387. 

of Court to enfonee orders under the Act, S. 166, 387. 

Potvers of directors, Regulations for management of Company as to, 692—697. 

Practice, Company— Voluntary winding-up— Procedure— Mode of inquiry by summons 
in ebambers, 5P— P, 523— S25. : 

Absence of definite provision as to date of call, X, 59S. 

Preamble, how far a guide in construction of statute, S—B, 15, 16. 
whether part of the Act, C, D, 16. 

Present 'member, Past members not discharged by compromise with, H, I, Mi. 
Presidency towns. Punishment of ofiences committed within, S. 252, 376, 577. 

Price, Mode of determining, S. 205, 589, 490. 

PriorUlf, of debts, S. 200-A, 451—433. 
of Crown debts, S — W, 453. 

under S. 200-A, does not effect secured debts, C, D, 454. 

Procedure, under S. 204 of this Act, J—0, 473. 

Where purchasing Company requires sanction of a resolution, P~R, 473. 

Where directors of old Company are to be directors of new Oorq.pany, S, 474. 
Company— Voluntary winding up-Praetice— Procedure— Mode of inquiry by 
summons in chambers, T — P, 523—525. 

Proceedings of directors, regulations for management of Company as to, 692—697. 
Process, service of, M, 205. 

In a criminal case, 0, 206. 

Mode of service of, P, 206. 

Service of, on solicitor, Q, 206. 

Service of, on foreign corporation, R, S, 206. 

Appearance by solicitor, when not waiver of service of, W, 206. 

Profits, Interest even if there are no, L, 597. 
arising from the business, Z—A, 669. 

available for dividend— Capital account— Revenue accounts— How treated, B, 669. 
Capital, C, 670. 

dividend can only be paid out of— Dividend cannot be paid out of capital, D, E, 670 . 
Every, not profit of business, P, 670. 

Appreciated value of capital assets, G, 670. 

Ascertainment of— Matter of estimate and opinion, B, 070, 671. 

Payment of interest to share-holders, prior to realisation of, M, N, 671. 

Capital of, iJ, 672. 

ProjraoArs, Definition of, IV, 250. 

What the term connotes, Z, 250, 

need not be concerned with every business, M, 2S1. 

Solicitors, not, P, 251, 

entitled to remuneration alone, C, 251, 


INDEX. 
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Promoters— (Gonclitded), 

Benefit under contract in memorandum and articles— Absence of, B, 251. 

Fiduciary relationship of, j5, 25 1. 

not entitled to secure profits for tliemselvos, F, 251, 252. 

Meaning of, Y, 251. 

Question whether a person is pro-notes one of fact in each case, 2, 231. 

Secret profits of — Accountability, G, 252. 

Secret profits by— Sale of private property to Company— Proof of intention, H, 
I, 252. 

Secret profit3--Right to be re-imbursed for all reasonable expenses, J, 252. 
Payment of registration fee— Promoter’s right to recover, K, 252. 
Misrepresentation by, P — I, 569. 

Proof, Court may exclude creditors not proving within certain time, S. 156, 366. 

Pacts judicially noticeable need not be proved, B, 397. 
of debts— Payment of dividends, A—C, 4ii0. 
on an unstamped policy, Y, 570, 

Pj'operty, Power of Gom’t to require delivery of, S. 149, 357. 

ordered to be delivered must belong to the Company, J—L, 339. 

Proposal, Modes of revocation of, F — I, 123. 

Prosecution, of delinquent directors in case of winding-up by Court, S. 216, 533. 

Criminal, at the expense of the estate —Determining factor, C, D, 533. 
Prospectus, of Company irot to contain misstatement or concealment of material facts, 
V, W, 174, 

Variation between, and memorandum of Company, X, 175. 

Alteration of circumstances after issue of Company, Y, Z, 175, 

Directors when responsible to purchaser from an allottee for misrepresentation 
in, L—N, 184. 

Which directors are liable for misrepresentation in, 8, T, 185. 
of Company to specify dates and names of parties to certain prior contracts, 
S. 88, 249. 

What it means, B, 250. 

Contents of, to be true, 8, 250. 

Issue of —Company bound by statements therein, T, 250, 

Portion of truth, amounts to falsehood, U, 250. 

Material misrepresentation — ^No laches— Rescission of contract, V, 250. 
Provisional liquidators, Appointment of, under English Law, N, 314. 

Appointment of volimtary liquidators as, 0, 314. 

Appointment contingent, P, 314. 

, When generally appointed, Q, 314. 

Restriction of the powers of, M, 8, 314. 

Security from, T, U, 310, 

Appointment of, without Company’s consent, V, 315, 

Fx parte appointment of, W, 315. 
entitled to costs of appearance, X, 315. 

Costs of, 0, 320. ' 

Appointment, W, X, 337. 

Restriction on the powens of, X-l, Y, 337. 

Powers of, jB — 17,343. 

Re.striction on the powers of, Y, 343, 

Proxy, Unqualified person, subsequently becoming qualified— Right to hold, O, 240. 
Nece,ssity of poll before use of, P, 240. 


XI»VI 


INDEX.' 

(Concluded). *' 

Counting of— Method, (j), 2M. 

Attestation of, P, 240. 

Paper signed in blank, when valid, iI-1, 240. 

Stamp for, <9, 240. 

Duly stamped— Blanks left to be filled up — Validity, T, 240. 

Company’s funds— User for,— Propriety,; U, 240, 

Voting by, S— U, 465, 466. 
to whom can be given, Y—X, §66. 

Instrument appointing, to be in writing, Art. 49, 636. 

Who can be a. Art. 49, 636. 

to bo share-holde^Proxy becoming share-holder at meeting time, G, 637. 
Qualifications of proxy— Construotion, J3, J, 637, 638. 

Act XII of 1895 — Articles of association — Right to vote, J, K, 638. 

Deposit of instrument appointing proxy. Art, 50, 638, 

Stamps and postage on— Practice in England, P, Q, 639, 640. 

Corporation giving, B, 640. 
in blank — English practice, S, 640. 
liquidator’s in bankruptcy, T, 640, 

Stamp duty, U',640- 

Public examination^ Ymoi note 525. . , 

Punishment, of offences committed with Presidency towns, S. 262, 576, 577. 

Punjab, Regulation under S. 220 of this Act, B, S47, ^ ^ 

Companies Act, VI of 1882, Ss. 74, 220 (6)— Regulation— Failure to file balance 
sheet— Registrar only competent to prosecute —Power of High Court to inter- 
fere in a pending case— Revision (criminal), S—Y, 547, 548. 

The winding-up of a Company under the Indian Companies Act, 1882, 578—889. 
Purchase, by bank of its own shares held ultra vires, W, 875. 

Purchasing Company, Member of selling Company, liability of, as member of, when 
amalgamation falls, U, V, 483. 

Q 

Quorum, of Company, C, 238, 

of Company not formed —Whether business can be transacted, B, 238. 

Want of, of Company — Meeting invalid, F, 238, 

Want of, for Board meetings— Meeting invalid, L, 236. 

Directors— Board of Directors — , of there members — Only one member remaining 
on Board— His powers— Court’s directions, M, 256, 257. 

Authority to act in spite of vacancy, no authority to act without, 0, 257. 

Gall by Directors, Z, F, 591. 

Directors — Board of Directors — , of three member— Only one member remaining 
on Board, E, 654. 

Articles giving power to fix—Presumption, I, 662. 
of persons competent to vote, J, 662. 

Number of Directors three, X, 662. 

Articles not prescribing number for, L, 663. 

R 

RuiZuiay OoTOpames, Exception of, from S. 243, of this Act, 0—<), 566. 

Rates, Distress for, F— I, 313. 

Recewer, Appointment of a, by way of equitable execution, D, 307. 
for assets in hands of official liquidator, S. 141, 333. 

Appointment of,— English Law, 338, 


Re-construction, tinker S. 203 of this Act, B, S, J62, 463. 

Meaning of, jB, 471, 472. 

Provisions relating to, and amalgamation, F-1, 474. 
or amalgamation under S. 204 of this Act, W, 474. 

. . mder S. 144 of this Act, 0, 475. 
under S. 203 of this Act, P, 473. 
underpowersinmemorandum,jS,475- 
of unregistered Companies, F, 476. 

Partial stay of winding-up proceedings for purposes of, H, 476. 

Windingrup resolution need not refer to, or amalgamation, /, 476. ■ 

Validity of, or amalgamation, how impeached, O— S, 482^483. 

Courses open to share-holders on, F, 484. 

at the instance of creditors — Rights of dissentient creditors, A, B, 487. 
Compulsory or supervision order, who can obtain, J--L, 488. 

Order to pass liquidator’s accounts, after resolution for, X, 490. 

Rectification, Laches— How far affects, of contributories list of Company, P—B, 178. 
of errors in register of Company after winding-up, C~K, 186, 187. t 
A pplication for, of register of Company— Applicability of S. 45 of Specific Relief 
Act, 0,187. 

Costs in the event of, of register of Company by whom payable, P — S, 187, 188. 

Notice to Registrar of, of register of Company, S. 59, 189. 

of register — Rectification after winding-up - Whether governed by S. 58, B, 364. 

, • , of register— Power of rectification, discretionary, S —F, 354. 

of register— Application by contributories to be taken off the list, X—X, 354. 
of register-*Adjournment of petition for rectification, TF, 354. 
of register— Transferor applying to bo taken off the list in the absence of trans« 
feree, B—F, 355. 

of register— Retrospective effect of rectification, Q, 335. 
ofregister— Application by Company how made, H, 855. 
of register— Costs of application, I — JV-1, 356. 

of register —Appeal against an order on an application for rectification, 0, 356. 
of register— Rectification by liquidator in winding-up under supervision, P, 356. 
of register, X, 440. 

Reduction, Examples of valid— of capital of Company, G—I-l, 50. 

Invalid — of capital of Company, J, 50. 

Issuing shares at a discount if a — of capital, K — M, 50. 

Paying dividends out of capital, if a — of capital, N—Q, 51. 

Paying dividends out of revenue, if a— of capital, P— P-1, 51. 

Liability of members after— of capital, P, 52. 

Company to apply for an order confirming— of capital, S. 15, S3. 

Register, of Company may consist of several books, Q, 139, 
of Company to be kept properly, H, 139. 

of Company not invalidated by slight irregularities, I—K-l, 139, 140. 

Power for Company to keep branch register, L, Jf, 140. 

Commencement of register, N, 140. 

Lien, not to be entered in the register, O, P, 140. 

Register, evidentiary value of, Q—jB, 140, 141. 

Entries in the register may estop the Company, T, 141. 

Member’s name to be struck off the register on the issue of a share warrant, A, 
. 142. ■ ■ , ■ 

I’enalty on Company, etc. , not keeping a proper register, S. 50, 145. 
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jBe< 7 M^er-~{Concluded) . 

Altomtion of register on conversion of capital into stock, B, C, 1S2. 

Bight to custody of, of Company in winding-up, i'"’, 162. 

Power to close, of Company,- S. 66, 163. 

Suit for rectification of error of, of Company, J, K, 168, 169. 

Application by liquidator for rectification of error in, of Company, ,N, 0, 169. 
of Company to be evidence, S. 60, 189. 

of members of Company— Prima /nscie evidence, C — P', 189. 

Liquidator’s power to rectify the, M, 40i. 

Power to rectify the, Q, 412. 

Registrar, Notice of increase of capital and of members to be given to, S. 67, 163, 
Liquidators, to r^ort meeting to, S. 187, 423. 
may require evidence as to nature- of Company, S. 231, S56. 

Registrar of Joint Stock Companies, Construction of, in Act XXI of 1860, S. 255, S89. 
jRepisfTOfion, Effect of— of Company, 17— IF, 28. 

of special resolutions of Company, S. 79, 246. 

after presentation of petition for winding-up — Effect, N, 44S. 

Companies capable of being registered, S. 224, 551, 552. 

Effect, 1, 552. 

Eegulations as to, of existing Companies, S. 225, 552 — 554. 

Eequisition for, by Companies, S. 227, 555. 

Eequisitions for, by registration by existing Company not being a Joint Stock 
Company, S. 228, 555, SS6. 

Power for existing Company to register amount of stock instead of shares, S. 229, 
556. 

On, of Banking Company with limited liability notice to be given to customers, 
S. 232, S57. 

under this Act not to affect obligations incurred previously to, S. 238, 559. 

Effect of, under Act, S. 240, 560—562. 

Companies illegal from want of, A, A-1, 566. 

Transfer not duly stamped, Y, 602. 

Registration office, Constitution of, S. 220, 535—550, 

Regulations, under section 220 of this Act, K, 537. 

as to registration of existing Companies, S. 225, 552 — 654. 
for management of a Company limited by shares, 589—684, 
for management of the Company, App. I, 692—699. 

Efijwoml, of official liquidator, S. 142, 338. 

who can apply for, of liquidator, Y, Z, 422. 

of liquidators appointed by the Company, T~V, 421 ; 77, 437. 

of director, Art. 65, 660. 

Remuneration, Liquidator’s, D—F, 375, 376. 
of liquidators, when fixed, X, 410, 

Invalidity and winding-up, how affects liquidator’s, 77, 0, 411, 

Liquidator’s, postponed solicitor’s costs, D, 411. 
of directors. Art. 54, 642.^ 
of^directors,— when gratuity, (?, 642. 

Director’s competency to vote for, to themselves, /, 642. 

Directors, — Income-tax, Jv, 642. - 

Director’s, is, not a profit derived. from his qualification shares, O, 643. 

Director’s, is to bo paid at such time as they dotomiiuod, Q, 643, 

Director’s resolution that no, be paid for a certain year — Oiroctor taking part 
mit,E, 643. - ' ■ ■ 
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Rent, Distress for, B—T, 308. 

Accrued before winding-up — Landlord when can levy distress, T — N, 309, SIO. 
Accrued after commencement of winding-up distress, O — V, 311. 

Liquidator’s liability for — Nature of, B~E, 312, 313. 

Reparation, of past wrongs, N, 502. 

iJepeai, of a repealing enactment — ^Effect of, O, 21. 

Representative contributories. Provision as to, S, 148, 357. 

Provision in case of, not paying monies ordered, S. 154, 366. 

Repudiation, What amounts to sufficient, of membership of Company, V, lF-2, 178, 179. 
Requisition, for regisiraticn by Companies, S. 227, SSS, 

for reg^tration by existing Company not being a- Joint-Sifcek Company, S. 228, 
555,556. 

Reserve jund. Provision for — for Company, H, I, 71. 

Use of— -in the Company’s business, /, 71. 

Investment of. Act. 74, 672. 

Setting aside. Art. 74, 672. 

Frame of articles may be such as not to admit payment of dividend out of, T, 

672. 

Undivided profit, A, 673. 

Provision for, in the articles, V, W, 673. 

Special portions — Dividend - Equalizing, Z, 673. 

Bight to carry profits to, without special authority, X, 873. 

Necessity for — Investment, Y, 673. 

Division — Profits— Preference share-holders — Undivided profits in winding-up 
merging in ordinary assets, B—D, 673, 674. 

Used in business — Loss on capital account— Apportionment, E, F, 674. 

Sirm taken from — Bonus to share-holders, G, 674. 

Conversion of, into capital —Increase of capital- -Now shares —Impending danger, 
B, 674. 

Sums set aside to represent depreciation of stock, H-1, 674. 

Secret, I, J, 675. 

Residence, Foreign Corporation of, G, 205. 

Foreign Corporation -Test, N, 205. 

- of Company for taxing purposes— Test, I, 205. 

Resignation, of official liquidator, S. 142, 338. 

Resolution, See ExteAOBDINABY RESOIiUTION. 
mode of expressing will of Company, Q, 237. 
a mode of expressing consent of Company, S, 237. 
of Company, how framed, U, 237. 
of Company, how passed, F, 237. 
of Company when invalid, IF, 237, 238 F, Q, 626. 

Amendments of, of Company, Z, 238. 

Notice of, to wind-up voluntarily, S. 176, 404. 
to add “ Limited, ” erroneous, S, 558. , 

Time to be fixed by formal, D, 595. 

Necessity — Importance, S, T, 631. 

Retirement, of directors— Number, Art. 58, 657. 

oC directors to be determined by ballot, Art. 59, 658. 

Vacancy how to be filled up, Art. 61, 658. 
llevieto, of orders in winding-up, Z—E, 390, 391. 

0 7 . ■ , 



INDEX. 


Right to sue, Bight of tflinority to sue — Use of Oompauy’s naine — Rules, G — W, 633, 
834. 

Use of Comi^any’s name —Company in liquidation, X, 63S. 

Rotation of directors, Regulations for management of Company as to, 60S. 

Rules, Power of High Court to make, S. 254, 577-— 589. 

Made by Higdi Com’t, Bombay, V, 578. 

Made by High Court, Calcutta, TF, S78. 

s 

Salary, Wages or, paid by commission, H, 454. 

Wages or, of oferfcs or servants before Act VI of 1887, M—P, 455. 

Sale, of things in auction, S, 350. 

of lease subject to covenant against alienation, 37, U, 350. 

Power to sell Company’s property, 0, 412. 

with an option to te-pnrohase, Q, 477. 

to an individual, B, 477. 

to an agent of unformed Company, S, 477. 

to a foreign Company, U, 477. 

to a newly formed Company, F, TF, 477. 

to an unlimited Company, X, 477. 

Injunction to restrain a sham, X, 478. 

under the S. 204 of this Act valid though ultra vires of the Company, A, 478. 
Consideration for, —Mode of distribution, 37— F, 480, 481. 
by liquidator of shares taken by member, M, 482. 
and transfer, a virtual dissolution, N, 482. 

under S. 204 of this Act binds the creditors and share-holders, A, B, 484. 
Sanction, General, to liquidator, IF, X, 343. 

Principles guiding Court’s discretion in granting, Y, 343. 

Whether Court can, compromise of clauns under S- 144, A, 344. 
to appoint attorney or vakil, B, 844. 
of the Court— Scheme, A, B, 475. 

Guide to Court’s discretion in granting, to a scheme, 0~Q, 489. 

Saving, of existing proceedings for winding-up, S. 250, 576. 
of conveyances, S. 251, 576. 

Sche^ne, General, of liquidation may he sanctioned, S. 201, 455—459. 

Interpretation of terms used in a, A, 459. 

under S. 203 of this Act binds minority of dissentients, Q, 462, 

under S. 203 of this Act — ^Instances, Y—JS, 463, 464. 

to he passed at one meeting, X, 464. 

which may not be sanctioned— Instances, E — 1-2, 467. 

Court may impose conditions or make alterations, N—P, 468. 
involving reduction of capital, Q, 468. 

Effect of, sanctioned under S. 203 of this Act, E, 468. 

Appearance at the hearing of petition, S — U, 469. 

Leave to appeal againstr order granting sanction of, F, 469. 

Costs of appearing on tho petition, IF, Z, 469, 

Sanction of the Court, Z, B, 475. 

Not to impose fresh liability on share -holders, B — F, 478. 

Bfiect of neither assenting nor dissenting, Z, 484. 

Sanction of Court, M, W, 488. 

Guide to Court’s discretion in granting sanction to, 0~Q, 489. 
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Scrip-holder, Petition of, — ^Yindiug-up order, B, 601. 

Seal, Addition of,— Effect — Transfer by instrument in writing witbont seal sufficient 
under articles, B, 598. 

Secretary, Misfeasance by a, C — F, 318. 

Secured debts. Proof of — English and Indian Law, Z — D, 367, 368. 

Security, Share -holders,— Omission to register — Effect, S, 218. 

Plaintiff in cross suit — under S. 93, L, 260. 

When refused under S. 93, Jf, 260. 

Company, respondent in appeal— under S. 93, N, 260. 

Company appealing against winding-up order— Furnishing of, O, 260. 
up to a certain stage under S. 93, Q, 260. • 

Time for ordering to give, under S. 93, E, 260. 
may be required before stay is granted, E—M, 315. 
from official liquidator, S. 151, 333, 

Alteration of, A, 338. 

from petitioner residing out of jurisdiction, U, 389, 

Before winding-up order, X, 338. 

Selling Company, Member of, liability of, as member of purchasing Company, when 
amalgamation fails, U, V, 483. 

Servants, Voluntary winding-up not a notice of discharge to, Q, 326. 

Winding-up order, when operates as a notice of discharge to, B—T, 336. 

Right to compensation for loss of service on winding-up, U~X, 327. 

Instances, I, /, 454. 

Persons who are not, — Instances, AT, L, 455. 

Wages or salary of— before Act VI of 1887, If— P, 455. 

Setoff, Bankrupt contributory— Right to, V, W, 350. 

Gontributory of a limited Company not allowed to, Y—F, 362. 
when allowed to contributory of unlimited Company, G, H, 363. 

Right to, in a suit by a Company in liquidation, K—P, 369, 370. 

Preference by allowing, V, W, 499, 500. 

P—7, 528. 

Company— Liquidation— Director, W, X, 528. 

Share certificate, Member’s right to demand, V—X, 153. 

Significance and effect of, Y — A, 154. 

Object of granting, B, 154. 

Company when estopped by the issue of certificate, C — Q, 154 — 156. 

Evidentiary value of, X, 157. 

Evidence only of legal title, Y—C, 157, 158. 

Legal title to shares, when passes, D— G, 158. 

Lien not to be entered on, Q, 160. 

Share-holders, Effect of S. 61 on, J, K, 191. 

Scheme not to impose fresh liability on, J5 — P, 478. 

Courses open to, on re-construction, E, 484. 

Whether any, and, if any, what errors of directors can be excused by the 
acquiescence of the, G -B, 514. • 

Surplus assets for division among,— Winding-up payment of debts, K, 597. 

Estate of deceased, — Company— Payment, M, N, 604. 

S/mres, in Company —Definition of, M — 0-1,81. 
are moveable property, P, 81. 

Nature of rights and obligations that pass on a transfer of shares, Q — S, 81. 
Prescribed form of transfer, to be observed, T, 81. 
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S/iav'es— (Ooucluded) . 

Nou obsei'vance of form, in unessential particulars —Efiecfc of, T, U, 81, 82. 
Power for iif{aidator 3 to accept, etc., as a consideration for s.ile of property of 
Company, S. 204, 470, 489. 

Payment of promium on consideration, G, 478, 

Lien over,— Effect of transfer, S, 478. 

Sale for partly paid, K, 479. 

Written contract to be filed if consideration, are paid up, L, 479. 

Consideration, not assets of old Company, P, Q, 479, 480. 

Limit of time for application of, in the new Company, Z—D, 481. 

Allotment to underwriter of, not applied for, E, F, 481. 

Sale of, not applied for distribution of proceeds, G, H, 481. 

Offer for, in the new Company, I, 482, 

Allotment of, direct to share-holders of old Company, J, JT, 482. 

Failure of consideration— Se-payment to members of money paid on, L, 482, 
Sale by liquidator of . taken by member, ilf, 482 . 

Held in trust under authority to retain “ in present form,” Y, 484, 

Amount credited as paid up on consideration, no test of the price of dissentient’s 
interest; A, 491. 

Mode of tramsferring, S. 223, 531. 

Power for existing Company to register amount of stock instead of, S. 229, 3S6. 
Joint tenants of, A, S70. 

Company not to buy its own, S. 249, 574, 575. 

Purchase by Company of its own, Q — 7, 574. 

Purchase by bank of its own shares held ultra vires, W, 575. 

What is not purchase by Company of its own, X — G, 575, 

Eegulations for management of a Company limited by, S. 589, 684. 

Several registered as joint-holders —Any one to give effectnal receipt for dividend, 
Art. 1, 589. 

Every member entitled to certificate on payment of prescribed fees, Art. 2, 589, 
590. 

calls, on, 590—597. 

Transfers of, 597—604. 

Denoting numbers of,— Irregularities, L — 27,600,601. 

Person not holding any numbered, 0, 601. 

Transferable by delivery, Q, 601. 

Persons liable in respect of such, S — U, 601. 

Successive transfers of same, 17, 602. 

Form of transfer of, Art. 9, 602, 603. 

Persons having title to, Art. 12, 604. 

Regulations for management of Company as to, 692—697. 

Share-warrants, to bearer, S. 30, 83, 

Particulars of, I, 83. 

Stamp duty on, J, 83. 

Effect of, S. 31, 84. 

Registration of bearer of a— in the register, S. 32, 84. 

Regulations of the Company may make the bearer of a— a member, S. 33, 84, 
Entries in register where — issued, S, 34, 85, 

Signature, Judicial notice to be taken of, officers, S. 170, 396. 
jSociei?/, in the nature of an unregistered friendly society, 0-1, 567. 

Solicitor, Solicito7‘’s lien on Company’s books, Q—G, 383 ; B—T, 405, 
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Solvency, of Company —Company nofc taking up new business —Ground for winding-up — 
Difference of opinion among share-holders— Winding-up against the wishes of 
the minority — Unregistered Company — Petition for a winding-up order, 
H~K, 567, S68. 

Special business, what shall be deemed, Art, 36, 625. 

/SpecirtZ Cowmissioners, for receiving evidence, S. 171,396. 

“ iSpcciftZ resoZnZion,” Definition of, of Company, S. 77, 236. 

Statute, Pre-existing state of law and intention of Legislature —How far guides to con- 
struction of, I— W, 14. 

Proceedings of the Legi-slature, reference to, in interpreting, 0—R, 14, 15. 
Preamble, how far a guide in construction of, S—jB, iS, 16. 

Marginal notes — How far a guide in construction of, E, F, 16. 

Headings of chapters, reference to, in construction of, Q, H, 16. 

Illustrations, how far guide construction of, I—P, 16, 17. 

Effect of change of substantive law on pending proceedings — Constrnction of, II, I, 

19, 20. 

Construction of— Effect of change of law of procedure on pending proceedings, 
J—M, 20. 

Statutes of Limitation, When can be pleaded, under the English Law, M—8, 522, 523. 
Stay, Suits to be stayed after order for winding-uj), S. 136, 321. 

Stay of execution, whan possession not taken before winding-up, E—I, 306, 307. 

Stay of proceedings, against a Company wound-up under supervision, 0, 303. 
against a Company in voluntary liquidation, P, 303, 304. 

Discretion how exercised, X, Y, 305. 

Undue delay in applying for stay — Effect, Z, 305. 

Stay of executions, A, 305. 

Order for, in another Court, when takes effect, J, 313. 

Security may be required before .stay is grairted, K — M, 314. 

Proceedings contemplated by S. 136, I, 322. 

Proceedings under S. 136, instances of, J—L, 322, 323. 

Proceedings not within S. 136— Instances, M — Q, 323. 

Leave to commence or proceed, when will be given, R~-Z, 323, 324. 

Leave to proceed with suit does not include leave bo enforce execution of decree 
therein, A, 324. 

Appeal against order granting or refusing leave, B, G, 324. 
with permission to prove in winding-up, IC — M, 325. 

Power of Court to, S. 138, 327. 
in liquidations under supervision, A, 328, 

Application for, by whom to be made, B, 328. 

Application by alleged contributory, order on, 0, 328, 

Principles applicable to the exercise of Court’s discretion, D~-F, 328. 

Stay in part, G, 328. 

Stay with a view to resumption of business, H — E, 328, 329. 

Stay for preventing dissolution of a Company in involuntary liquidation, L, 329. 
Stay of compulsory of winding-up to allow voluntary liquidation to proceed, M, 
329, 

in voluntary liquidation, .3', 329. 

Proceedings against a Company in voluntary liquidation, U — W, 418. 

Costs of application for staying action, X — B, 418, 419- 
Stock, Power for existing Company to register amount of, instead of shares, S. 229, 566. 
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to be stayed after order for winding-up, S. 136, 321. 

brought by liquidator in his own name, whether liable to be dismissed for defect 
of form, C, 3M. 

by liquidator of unregistered Company in his own name, D~^F, 35^. 

Defendant’s rights to set off, Q — I,M5. 

Director’s liability to answer interrogatories, /, 315, 
for calls— -Limitation, X, Jj, 345. . , 

Court having jurisdiction, 0, 346. 

Liquidator’s power to sue for calls, 0, 387. 

for call — Jurisdiction of subordinate Court, P, 387. 

Voluntary liquidation no bar to, against the Company, G, H, 408. 
for calls — Jurisdiction of subordinate Courts, (9, 417. 

Continuation of existing, S, 239, 860. 

Summons, Power of Court to summon persons before it suspected of having property of 
Company, S. 162, 380. 

Notice to the person summoned, N, 381. ‘ 

Who may apply for an order, 0, 381. 

Liquidator’s application for, P, 381, 

Creditors or contributory’s application for, Q—/S, 381. 

Discretion of Court in issuing, T, U, 381, 382. 

Order when will be refused, V—Y, 382, 

Supervision, Proceedings against a Company wound-up under, B-1, 321. 

Petition for winding-up subject to, S. 192, 435, 

Power of Court to appoint additional liquidator in winding-up subject to, S. 194, 

436. 

Efiect of order of Court for winding-up subject to, S. 195, 438, 

Supervision order, See VOLUNTARY wiNDiNG-UP. 

Date of commencement of winding-up when, made, E, E, 301. 

Costa— priority of, when made, Q, 320, 

Who can apply for a, F, 430. 

Courts competent to make, W, 432. 

On petition for compulsory order, Y—B, 433. 
after compulsory order, 0 — E, 433. 

Compulsory order on petition for, E-jS", 433. 

Form— Practice of English Courts, L, 433, 434. 

Date of commencement when, is superseded by compulsory order, R, S, 434. 
Action against Company wound-np subject to, — Stay of, V, 435. 

Voluntary liquidator --Continuance of powers after, A, 436. 

Surety, Rights of, paying Crown debts. A, 454. 

Rights against, for Company debts need not be reserved, Y, 459. 

assets, meaning of, E, 872. 
how distributed, — R,2/I2,Z1Z. 

Distribution of, after repayment of paid up capital, iS — Z7, 374. 

Distribution of, in specie, F, W, 374. 

T 

Trade, Individual trading in his own name, if, 98. 

Individual lending bis name to a Company— -When prohibited, I, 98. 

Trader, Foreign, who merely canvasses orders in England —His position, L. 205. 
Transfer, of shares in Company, S. 29, 80. 

, Duties of transferor, I~K, 80, 81. 
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ff'rajis/er— (Concluded) . 

Successive transfers of same shares of Company — Effect of, F~Z, 196. 

Successive transfers of different shares of Company, Y, 196. 

Effect of, after winding-up of Company on liability to contribute, Y — B, 196. 
Winding-up by special resolution, between preliminary and conform atory meet- 
ings, I, 403. 

by liquidator — Company a necessary party, Q, 404. 

Registration of, not a disposition of property, O, Mi. 
of debentures, <7, 445. 

of winding-up from one District Court to another, S. 219, S34, S3S. 

Mode of transfering shares, S. 223, 551. 
of property to Company, S. 237, 559. 
of shares, 597— -604, 

Instrument to be executed by whom, Art 8, 597—602. 
by deed, N, 597. 
in blank, 0 — Q, 598. 

by instrument in writing without seal sufficient under articles — Addition of 
seal— Effect, B, 598. 

Execution by transferee required for what, V, 598, 
in blank by way of security, W—A, 598, 599. 

Unimportant irregularities in instruments of, B — K, 599, 600. 

Irregularities, held invalid for, P, 601. 

by non-members, V, 602. 

not duly stamped — Registration, Y, 602. 

Successive transfers of same shares, W, 602. 

Form of, Art. 9, 602, 603. 

Transfer-books, Closing, Art. 11, 603. 

Transferee, Dividend as between transferor and, X, 602. 

Transfer of debentures, without liquidator’s sanction, P, 404. 

Transfer of shares. Transferor’s liability after transfer to a person without notice, Q, 
B,78, 

Original allottee, sometimes not liable, S—X, 78, 79. 

Right of transfer, subject to regulations, absolute, F — A, 82. 

Who can be a transferee, B, 82. 

Transfer to a firm, C, D, 82. 

Provision for offering shares to members in the first instance, E, F, 82, 83. 
Stamp duty, by whom payable, H, 83. 

Stamp duty on a transfer of shares, G, 83. 

Immunity of directors of Company acting with due diligence, D, E, 103. 

Duty of transferor to transferee on non-acceptance of, F, 103. 

Notice of rejection, U, 103. 

Approval of transfers — Form of, E, 103. 

General rules as to share-holder’s right to transfer, I, J, 103, 104. 

Transfer in blank, K—M, 104. 

Transfer by way of mortgage, N—T, 104, 105. 

Joint holding of shares, U, 105. 

Liability of joint stock holders for calls, F, 105. 

Transfer by joint holders, IF, 105. 

Contract for tran.sfer of shares— -Speoifici performance of, X—A, 105. 
Irregularities in transfer — Effect of, B—E, 106. ‘ 

Examples of invalid transfers, K—S, 106, 107. ’r 

Invalid transfer — Effect of, F~I, 106. 



Traiisjer of shares — (Concluded). 

Forged transfers, T — G, 107, 108. 

Transfer by delivery, I), 108. 

Transfer by legal representative of a deceased member, (?, 108. 

Liability of members on amalgamation, H, IP, 108. 

Transfer in Companies registered under the Joint Stools Companies Act, H, 109. 
Effect of, 1~K, 109. ‘’ 

Transferee’s title, when complete, L — N, 109. 

Liability for calls before registration of transfer, 0, 109. 

Eectifieation of register, P — B~l, 109. 

by personal representative of deceased member, S. 46, 186. 

Transfer by person'll representative without being registered as share-holder, Q, 
437. 

Notice of member’s death to be given by his personal representative, R, 137. 
Right of legal representative to have the shares registered in his name, 8 — U, 

137. 

Transfer by one of several executors — Effect, F, W, 137. 

Forged transfer, X, 137. 

Executor can give a good legal title, Y, 137, 138. 

Liability of personal representatives— Extent of, Z—E, 138. 

After winding-up commenced, when valid, II, 403. 

Successive, — Liability of transferors and transferees, J, 403. 

Conditional sanction for transfer of shares, K, 403. 
without liquidator’s sanction, legality of, N, 404. 
when will be sanctioned by Court, E, 444. 
after commencement of winding-up— How far void, F, G, 444. 

Contracts for, not completed before order, validity, H — J, 44S. 
to an infant, invalid, L, M, 443. 

Power of Company to decline to register. Art. 10, 603. 

Use of the form, A, 608. 

Omission from common form of particulars immaterial to transfer, B, 603. 
Transferee stepping into shoes of transferor, C, 603. 

Transmission of shares, Bankruptcy of member. Art. 13, 605. • 

Death of member, Art. 13, 605. 

Insolvency of member. Art. 13, 605. 

Marriage of member, Art. 13, 605. 

Disadvantage under which Company is placed, how escaped, 0 — B, 605. 

Right to elect some person registered as transferee, Art. 14, 606. 

Instrument of transfer, Arte. 15, 16,. 606. 

Regulations for management of Company as to, 692. 

Trust, Shares held in, under authority to retain “ in present form,” Y, 484. 

Trustee, Distinction between— and director, M, 24. 

Business managed by —nature of, I~L, 24. 

Position of— and executor, compared, J5, 0, 148. 

S. 149 inapplicable to constructive, H, I, 359. 
in bankruptcy— Disclaimer by, D, 444. 

Conveyance to, for benefit of creditors, void, F, 477. 

Whether directors are tcustoos or mere agents, P — N, 511— 514. 

Shareholder— Acquiescence— Joint-Stock Company — Directors — Shares — Pur- 
chase ultra vires, S~Y, 514, 515. 

Misfeasance by, G, H, 518. 

Director not in any way, J, 597. 
nominated and paid by the Company, P, 656, 
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Umpire, Appointment of, by Local Government if arbitrators do not appoint, S, 107, 
264. 

Appointment of, by arbitrators to supply vacancy, S. 108 , 284. 

Appointment of, by LocarGovernment to supply vacancy, S, 109, 264. 

Beferenco to, by arbitrators, S. Ill, 26S. 

Power for, to extend period for making his award, S. 117 , 267. 

Appointment of, S. 208, 492. 

Power of arbitrators to call for books, etc., S. 209, 492. 

Uwalled capital, nob assets, N, in. 

Unformed Gompany, ^ale to an agent of, S, T, in, , 

Unincorporated Company, not registered under any Act, B, S67. 

United Provinces, Regulations for the registration of Joint-Stock Companies under 
S. 190, Act I of 1866, 548-550. 

Unlimited Company, Sale to an, X, in. 

Unregistered Company, Winding-up, S. 243, 563—568. 
meaning of, X—X, 566. 

Petition for a winding-up order— Solvency of Company— Company not taking 
up new business— Ground for winding-up— Difference of opinion among share- 
holders — Winding-up against the wishes of the minority, H — K, 567, 568. 
Contributories in winding-up, M—P, 568, 569. 

Provision in case of, S. 247, 571. 

Vesting order, F, 572. 

Provisions of this part of Act cumulative, S. 248, 573. 

Unregistered friendly society, Society in the nature of an, C-L, 567. 

¥ 

Vacancy, of official liquidator, S. 142, 338. 

Power to fill up, in ofSce of liquidators, S. 184, 420. 
of arbitrator to be supplied, S. 207, 492. 

Casual, in board of directors, Art. 64, 659. 

Vakil, Liquidator not to act as a, of a creditor, 8, T, 337. 

Sanction to appoint attorney or, B, 344. 

Appointment of attorney or, to official liquidator, S. 146, 351. 

Verification, Plaint improperly verified, V, 664. 

Vesting order. Unregistered Company, F, 572. 

whether, can be obtained ex parte, G, 572. 
application for, H, 572. 

Effect, I—L, 572, 573. 

Voluntary liguidation. Proceedings against a Company in, C, 321, 322. 

Adjustment of contributories’ rights in, E, 370. 

Costs of, X, 375. 

No bar to suit against Company, G, E, 408. 

Stay of winding-up proceedings, 0, 419. 

Application for approval of agreement for sale, IT, 419. 

Costs of, S. 188, 425. 

PoZmfaj’ 2 / Appintment of, as provisional liquidator, O, 314. 

Powers of, Q, 342. , 

continuance of powers after supervision order, 4, 436. 

Appointment of liquidator by Court in absence of, B, 437. 

Appointment in certain cases of, to office of official liquidator, S. 196, 441. 
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Voluntary loindin^-up, Sea WlNDINGt~UP. 

not a notice of discharge to servants, Q, 326. 
object of, D, 396. 

Gircnmstances under which Oompany maybe wound-up voluntarily, S. 173, 397, 
What Oompanies may be wound-up voluntarily, -B, 898. 

Right of winding-up cannot be excluded by Company’s Regulations, F, 399, 
how far can creditors control, B, I, 399. 

Winding-up invalid unless resolution is duly passed, L, M, 400. 

Resolution for winding-up coupled with invalid resolutions— Validity of, O—Q, 
400. 

Copy of special resolution to be forwarded to the Registrar, R, 400. 
Advertisement df resolution, S, 400. 

Commenoementof, S. 174, 401, 

Efiect of, on status of Company, S. 175, 402. 

Adoption of proceedings in, when compulsory order made, Y, Z, 402. 

Notice of resolution to wind-up voluntarily, S. 176, 404. 

Consequence of, S. 177, 405. 

Efieot of winding-up on share-capital of Oompany limited by guarantee, S. 178, 

414. 

Power of the liquidators or contributories in, to apply to Court, S. 182, 416. 

Calls in, how enforced, P, 417. 

Jurisdiction of Court over proceedings in, extent of, 8, T, 417, 418. 

Who can apply for an order for, F, Z, 426. 

Power of Court to adopt proceedings of, S. 190, 428, 

Commencement of winding-up, when, is superseded by compulsory, order, S, 

428, 

Adoption of proceeding in, after compulsory order, T, U, 428. 

Validity of proceedings in, when no order made under S. 190, F, 429, 
Liquidator’s petition for a supervision order, G — I, 430. 

Contributory’s petition for supervision order, y — 0,481. 

Creditor’s petition for supervision order, P — S, 432. 

Winding-up under supervision how far difiers from, M, 489. 

Fofe, Casting, of Oompany, I, 239. 

in Company— Question as to number of votes, 239. 

Agreement to,- in Oompany, K, 239, 

Voting by proxy — Provision by articles of Company, L, 239 ; S — U, 4S6— 466. 
Qualification at the time when he acts — ^Nomination— Appointment, N, 239. 
Moving closure and putting to, —Chairman’s power, L, 243. 

Poll not demanded, J-1, 554. 

Number of votes of a member, Art. 44, 631. 
of members, Arts, 44— 51, 631 — 640. 

Larger number of shares- -Smaller number of votes — Right of .share-holder to 
transfer shares to nominees for getting maximum voting power, W, 632. 
Director — Personal interest — Right to, as share-holder, X — F, 632 , 633. 
of a lunatic, an idiot or a minor, member, Art. 45, 635, 
of persons Jointly entitled ’co .shares, Art. 46, 635. 

Non-voting shares, F, 635. 

of transferee of share, Art. 47, 636. 

of paember whose calls have not been paid, Art, 47, 636. 

Proxy for absent member— Show of hands, .£?, 636. 

G.asting vote for chairman, Art. 66, 661. 

of, 8har6*holders, regulations for management of Oompany as to, 694. 



INDEX. Lix 

w 

Wages, or salary paid by commission, H, 454. 

or salary of clerks or servants before Act VI of 1887, M — P, 455. 

Waiver, of— Irregularities in notice, S, 486. 

Winding-up, See VOLUNTARY WINDING-UP. 

Modes of, of Company, V, W, 268, 269. 

What Companies may be wound-np, X — F, 269, 

Interest on calls in, B, 272. 

Insolvency of member before, D—G, 273. 
by Court, S. 128, 277. , 

in pursuance of a special resolution, D, 277. 
on suspension of business, E, F, 277. 

Amalgamation whether a ground for, N, 279, 

Company with a few members, of, 0 - W, 279. 

Bubble Companies, of, M, 282. 

Fraudulent Companies, of, N~F, 282. 

Insolvent Companies, of, Q—V, 282, 283. 

Equitable assignee of debt, if can prevent, X, Y, 284. 

Petition for, by creditors for less than Rs. 500, A—C, 284. 

Petition for, presented in bad faith, 0, P, 28S. 

Damages for presenting a petition for, in bad faith, (9, 286. 

Injunction to restrain presentation of petition for, of Company, B, S, 286. 
Application for, to be made by petition, D, 288. 

Petition for, presented in bad faith, F, 289. 

Registration of Company, after petition to, void, H, 289. 

Petition by Company for, I, J, 290. 

Creditor’s position, K, 290. 

Creditor’s right to an order for, L--T, 290, 291. 

Petition for, by assignee of a debt, D, V, 291. 

Creditor under voluntary liquidation, petition for, by, W, X, 291. 

Executor of creditor, petition for, by, F, 291. 

Secured creditor petition for, by, Z, 291. 

Debenture holder, petition for, by, A — G, 292. 

Judgment-creditor, petition for, by, D-'O, 292. 

Prospective or contingent creditor, petition for, by, H—P, 292, 293. 

Persons not entitled to petition for, under S. 131, Q—W, 293. 

Creditor should have substantial interest in the debt to enable him to present 
petition for, X, Y, 294. 

Contributory’s right to petition for, Z, A, 294. 

Order on contributory’s petition, to, discretionary, B — D, 294. 

Contributory’s petition for, — Allegations in, E, 294. 

Fully paid shareholder’s right to petition, F—I, 294, 295. 

Order for, when may be refused on paid-up share-holder’s petition, J, K, 29S. 
Scrip-holder, when can petition for, M, N, 295. 

Executors of contributories, if, can petition for, 0, 295. 

Whether share- warrant holder can petition for, P, 296. 

Contents of petition for, Q — F, 296, 

Petition for, presented in wrong character. A, 296. 

Persons entitled to be heard on the petition for, J3, 297. 

Petitioner’s costs in, C — P, 297. 

Petitioner not bound to prosecute the petition for, P, 297. 
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Withdrawal of petitioning creditor from suit — Right of other creditors to 
continue proceedings re, — English and Indian Law, G — 1,297. 

Withdrawal of petition for, by one of several joint petitioners — Effect of, 

Presentation of second petition for, — Liability for costs, L — P, 298. 

Several petitions — Conduct of, Q, 298, 299. 

Contributory when not qualified to' present, petition, S. 132, 299. 

Legal representative of deceased petitioner in a,- petition, jB, 299. 

Commencement of, by Court, S. 133, 301, 

Commencement ef, when order made on several petitions, 0, 301. 

Date [of commencement when voluntary, is followed by compulsory order, 
D, D-1, 301. 

Date of commencement when supervision order made, E, E, 301. 

Importance of the date of the commencement of, G — L, 301, 302. 

Court may grairt injunction, S. 134, 302. 

, Proceedings before and proceedings after a,— order distinguished, Q, 305, 
Attachments distress and executions after, — order, Q-1 — V, 304. 

Slay of execution when possession not taken before, E — I, 306, 307. 

Rent accrued after commencement of, distress, 0 — F, 311. 

Possession for the convenience of, test of, IF, 312. 

Course to be pursued by Court on hearing petition, S. 136, 315. 

Who may be heard on the petition for, Z — D, 315, 316. 

Amendment of petition for, E, 316, 

Adjournment of petition for, F—L, 316. 

Dismissal of petition for, at the wish of majority, M—0, 317. 

Two Companies cannot he wound-up by one order, P, 317. 

Petition for, not to be taken out of the list, Q, 317. 

Withdrawal of the petition for, R, 317. 

Costs of petition for, Court’s discretion as to, S, 317. 

Costs of petition for, on withdrawal, T—Y, 317, 318. 

Costs of petition for, that is heard, general rules as to, Z — I, 318, 319. 
Preliminary inquiry, costs of, J, 319. 

Petitioner’s costs, a charge on the estate, A" — If, 319. 

Petitioner’s costs free from set off, JV, 320. 

Discharge of— Order, effect, as to costs, P, 320. 

Appeal against order on petition for, B — Y, 320, 321. 

■" 'Suits to be stayed after order for, S. 136, 321’. 

Effect of— Order, 0-i~(?-2, 322. 

Proceedings in Company’s name after— order, H, 322. 

Effect of — Order, on leavo previously given, D, 324. 

Order of foreign Court, no bar to proceedings in this country, E, 324. 

Order, in India no bar to proceedings in foreign Court, P— I, 324, 325. 

. Stay of proceedings with permission to prove in, E—M, 325. 

Dismissal of action no bar to proof of claim in, N, 325. 

Action not to be consolidated with, P, 326. 

Copy of— Order to be forwarded to Registrar, S. 137, 326, 

Order, when operates as a notice of discharge to servants, P—2’, 326. 

Servants’ right to compensation for loss of service on. Z7— Z, 327. 

Effect of— Order on share-capital of Company limited by guarantee, S. 139, 329. 
Court may have regard to wishes of creditors or . contributories, S. 140, 329, 330. 
Dismissal of petition for, at the wish of majority, W—F, 331. 
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Petition — Order against the wish of majority, E — L, 332. 

Petition — Adjournment at the wish of majority, X — D, 331, 332. 

Petition — ^'Appointment of liquidators according to the wishes of majority, M~0, 
332,333. 

Proceedings in, need no sanction, 343. 

Business not necessary for the beneficial, instances, F~~I, 348, 349. 

Oompletion of contracts entered into before, J, K, 359. 

Effect of discharge of — order on subsequent proceedings, X, 393. 
by ordinary resolution, J, 399. 

of solvent Companies, X, 400. * 

by special resolution— Proceedings against Company, A — C, 402. 

Amalgamation, after commencement of, E, 403. 

Contract not required for beneficial,— Legality of, F, <?, 403. 
by special resolution, transfer between preliminary and confirmatory meetings, 
J, 403. 

Liquidators on conclusion of winding-up to make up an account, S. 186, 423. 
order, after dissolution, P, 424. . 

Power of Court on application, to direct, subject to supervision, S. 191, 429. 
Irregularity of— petition, A — E, 430. 

Under supervision — Date of commencement. M—Q, 434. 

Petition for, subject to supervision, S. 192, 435. 

Court may have regard to wi.shes of creditors, S. 193, 433. 

Power of Court to appoint additional liquidator iu winding-up subject to super- 
vision, S. 194, 436. - 

Effect of order of Court for, subject to supervision, S. 195, 438. 

Termination of, under supervision, E, F, 440. 

Preferential payments when there is no, English Law, B, 433. 
under supervision — Liquidator whether competent to compromise without Court’s 
sanction, E — JT, 457, 458. 

S. 204 of this Act whether applicable to compulsory, X — Z, 474, 475. 

Partial stay of, proceedings for purpose of reconstruction, N, 476. 

Eesolution need not refer to reconstruction or amalgamation, 1, 476. 

Besolution associated with other resolutions not regularly passed, J—L, 476. 
Arrangement to pay calls in instalments — ^Not enforceable in, 0, 479. 
Consideration to he distributed before closing of, 8, 480. 

Effect of winding-up on lieu on Company’s goods, L — Q, 494, 495. 

Act need not be done in contemplation of, A, 497. 
must follow within three months, Z, A, 303. 

Voluntary— Practice— Procedure— Mode of inquiry by summons in chambers — 
Company, T—P, 523 — 525. 

Making false balance sheet before no offence, Y—A, 532, 333, 

Prosecution of delinquent directors in case of by Court, S. 216, 533. 
may be referred to District Court, S. 218, 534. 

Power of Court to restrain further proceedings, S..241, 562, 563, 

Order for, Company, S. 242, 563, 
unregistered Companies, S. 243, 563—368. 

Petition for a, order— Solvency of Company— Company not taking up new busi- 
ness— Ground for winding-up— Difference of opinion among share-holders 
—Winding-up against the wishes of the minority— Unregistered Company, 
H—E, 567, 568. 

Contributories in, unregistered Oonipany, M— P, 568, 569. 
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Cost of, W—Z, 570. 

Effect of order for, Company, S. 246, 571, 

Savings of existing proceedings for, S. 250, 576. 

Payment of debts— Surplus assets for division among share-holders, if, 597. 
order— Petition of scrip-holder, E, 601, 

TWjtess, how .summoned, S. 381, 162. 

Liability to costs on refusing to attend, 4, 382. 

Production of documents without prejudice to lien, B, 383. 
may attend by counsel, 4— D, 385. 

Insufficient groufids for refusal to answer, JJ — W, 385, 

Incriminating questions, X, Y, 385. 

Confidential and prof es.sional communications, i?, 385. 

Commission to examine, X, 591. 

Power of arbitrators to call for books, etc., S. 209, 592. 

Words and phrases writing in, S. 28, J", 75. 

Money — Meaning, M, 530. 

Interest— Meaning, N, 0, 530, 

Banker— Meaning of, P— 5, 531. 

“ Duly constituted by law ” — Meaning, <?, 552. 

Members— Meaning, S — F, 566. 

Unregistered — Meaning, IF, 566. 

Unregistered Company, meaning of, X—Z, 566. 

Year, U, 677. 

Writing, Meaning of, in S. 28, J", 75. 

Y 

Year, Meaning of, in S. 74, H, 230 ; TJ, 677. 
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COMPANIES (BEANCH EEGISTEES) ACT. 

(ACT IV OF 1900)1. 


[Passed on the 16th Febeuary, 1900,] 

An Act to authorize certain Companies registered under the Indian 
Companies Act, 1882, to keep branch registers of their members 
in the United Kingdom. 

Whereas it isexpedient to authorize certain Companies registered 
under the Indian Companies Act, 1882, to keep branch registers vi of 1882. 
of their members in the United Kingdom : It is hereby enacted 
as follows : — 

(Notes), 

I Act IV of t9q0.’^ 

(1) statement of Objects and Reasons, 

For — , see Gazette of India, (1899), Pt, V, p, 74, A 

(2) Report of the Select Committee, 

For , see Gazette of India, (1900), p. 37. B 

(3) Proceedings in Council. 

Por , see Gazette of India, (1900), Pt. VI, p. 185, Ibid, pp. 10 & 40. C 

Short title, extent 1- (1) This Act may be called the Indian 

and commencement. Companies (Branch Registers) Act, 1900 ; 

(2) It extends to the whole of British India; and 

(3) It shall come into force at once. 

• . .In this Act, unless there is anything 

repugnant m the subject or context, — 

{a) the expression “Company! ” means a Company registered 
under the Indian Companies Act, 1882, having its capital divided yi of 1882. 
into shares ; and 

(5) the expression “ shares ” includes stock 2, 

(Notes). 

/. — ” Company.** . 

What Is a Company. 

(a) The English Companies (Consolidation) Act, 1908, (0/. Act VI of 1882), pro- 
vides that’ in this Act, unless the context otherwise requires’ the 
expression ‘Company’ means ‘a Company formed and registered under 
this Act, or an existing Company’ and the expression ‘existing Com- 
pany’ means a Company formed and registered under the Joint-Stock 
Companies Act, or under the Companies Act, 1862. 8 M.L.T. 101. D 
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1,—*^* Company’’ — {Cmtinued). 

(b) If it is difficult to define accurately a corporation, it is almost impossible to 

give a clear and correct definition of a Company. {Ibid}' E 

(c) A very learned author says that a Company which is neither a corporation 

nor a partnership is a thing unknown to the Common Law of England; 
[Lindley on Companies, 6th Ed., p. 2, citing McIntyre v. Connell (1 
Sim.N.S. 233)] but he adds that within the last century associations 
unknown to the common law have struggled into existence and 
become legal, and that they are commonly called Companies or more 
accurately Joint-Stock Companies. {Ibid), 102. P 

{d) The nearest approach to an English Judicial definition of a Company is to 
be found in Smith v, Anderson [15 Ch. D. 247 (261), decided by the 
Court of Appeal in 1880], {Ibid). G 

(e) Lord Lindley boldly defines a Company as meaning ‘an association of many 
persons who contribute money or money’s worth to a common stock 
and employ it for some common purpose’ (Lindley on Companies, 
6th Ed., p. 1.) {Ibid). H 

(/) ‘ A Company which is neither incorporated nor privileged by the Crown or 
the Legislature is substantially a partnership ; and although the 
transferability of its shares considerably modifies the application to it 
of the ordinary law of partnership, still the Company, like an ordinary 
firm, is not in a legal point of view distinguishable from the members 
composing it,’ {Ibid). I 

{g) Later on (Lindley on Companies, 6th Ed., p. 7) under the head of ‘Difierent 
kinds of Companies,’ he divides, not companies, but associations of 
persons having gain for their object, into several classes, one of which 
is partnership in the proper sense of the word. {Ibid.) 103. J 

{h) In a recent case {In re Stanley Tennant v. Stanley, {1^06) 1 Oh. 131, 134] 
BucMey, J., said The word Company has no strictly technical 
meaning. It involves, I think, two ideas — namely, first, that the 
association is of persons so numerous as not to be aptly described as 
a firm ; and secondly, that the consent of all other members is not 
required to the transfer of a member’s interest. It may . . . include 
an incorporated company.” (Ibid). K 

(i) According to an American authority this definition or statement is equally 
applicable in the United States, [See Machen’s Modern Law of 
Corporations (1908), S. 30.] {Ibid). L 

(?) The same author says In America we speak of any association of in- 
dividuals incorporated or unincorporated, as a Company, and we 
recognize that our ordinary Corporations are Companies ; and indeed 
the word “Company” has been thought to import a Corporation, 
although a large number of American eases supported by legal 
reasoning as well as by literary and popular usage, hold that the 
word is equally applicable to some unincorporated associations.’ 

{Ibid). M 

{h) In the face of all this learning it may be rash to ?!.ttempt a definition of a 
Company ; and the following is given with some hesitation. {Ibid). N 
{1) A Company is an association of two or more individuals. [Apparently, 
however, one person uiay be a Company if carrying on assurance 
business. See Assurance Companies Act, 1909 (9 Edw. VII, G. 49), 
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S . 

/• — Company” — {Concluded). 

S. 1] united for one or more common objects, wnioh, whether incorpor- 
ated or unincorporated, is (i) in the Act or Charter by or under which 
it is constituted, called a ‘Company’ (see Stroud’s Judicial Dic- 
tionary, 2nd Ed., title Company) or (ii), if it is not so constituted and 
called, is not an ordinary partnership, or a municipal or non-trading 
corporation, or a society constituted by or under a statute. See Smith 
V. City of Janesville, [52 Wise. 680 ; 9 N.W. 789, cited in Machen’s 
Modern Law of Corporations, S. 30 ; Great Northern Eailway v. Coal 
Co-o^eratie Society (1896), 1 Oh. 187 ; Clark v. Balm, Hill efi Co., 
(1908) 1 K.B. 667]; but an association whose «nembers may transfer 
their interests and liabilities in or in respect of the concern without 
the consent of all the other members. {Ibid), 0 

2. — ” Shares include stock.” 

(1) Stock and shares compared. 

{a) “Shares are not necessarily paid up. They may exist as either paid up 
or not paid-up shares and they are not necessarily converted into 
stock when they are paid up. But stock can only exist in the 
paid-up state.” Per Lord Hatherley in Morrice v. Aylmer, (1875) 7 
H.L. 717:- P 

(6) “ Shares in a Company, as shares, cann.ot be bought in small fractions of 
any amount ; but the consolidated stock of a Company can be bought 
just in the same way as the stock of the public debt can be bought, 
split up into as many portions as you like and sub-divided into as 
small fractions as you please.” {Ibid). Q 

N.B. — But “ independently of that, it possesses all the qualities of shares. It 
is in fact simply a set of shares put together in a bundle.’ ’ {Ibid), 

(2) Incidents common to stocks and shares. 

{a) “ Stock is ordinarily transferable in the same manner as shares, but some- 
times a minimum amount of transferable stock is fixed.” Evans & 
Cooper, p. 54. R 

(6) “ Stock-holders have usually the .same right as regards dividends and voting 
as share-holders . ’ ’ {Ibid) . S 

(c) “ Preference and other rights in respect of shares are not affected by their 
conversion into stock.” {Ibid). T 

{d) ” Warrants to bearer may be issued in respect of stock.” {Ibid). O 

3. (1) Any Company may, if authorised so to do by its regula- 

tions as originally framed or as altered by special 

Power to keep i tt -i. t xr- 

branoh registers in resolution!, cause to be kept in the United Hing- 

theUmtedKmgdom. branch register or registers 2 of members. 

(2) The Company shall give to the Begistrar of Joint-Stock 
Companies notice of the situation of the office where any such 
branch register (hereinafter called a “ British register ”) is kept, 
and any change therein, and of the discontinuance of any such 
office in the event of the same being discontinued, and the Begistrar 
shall record such notice. 



4 


lct l¥ of 1900 COMPANIES (bkangh eegistebs) act. [S. 3 

(3} A British register shall, as regards the particulars entered 
therein, be deemed to be a part of the Company’s register of nieiii- 
YI of 1882, hers kept under the Indian Companies Act, 1882, and shall be 
prima facie evidence 3 of all particulars entered therein. Every 
such branch register shall be kept in the manner provided by sec. 4?'^ 
of the said Act. 

(4) The Company shall transmit to its registered office in India 
a copy of every entry in its British register or registers as soon as 
may be after such* entry is made, and shall cause to be kept at such 
office, duly entered up from time to time, a duplicate or duplicates 
or its British register or registers. The provisions of section 55 
Yi of 1882 . and section 60 of the Indian Companies Act, 1882, shall apply to 
every such duplicate, and every such duplicate shall, for the purpos- 
es of the said Act, be deemed to be part of the register of members 
of the Company. 

(6) Subject to the provisions of this Act v^ith respect to the 
duplicate register, the shares registered in a British register shall be 
distinguished from the shares registered in the Indian register, and 
no transaction with respect to any shares registered in a British 
register shall, during the continuance of the registration of such 
shares in such British register, be registered in any other register. 

(6) The Company may discontinue any British register, and 
thereupon all entries in that register shall be transferred to some 
other British register kept by the Company in the United Kingdom, 
or to the register of members kept at the registered office of the 
Company in India, 

(Notes). 

“ Special resolution, ” 

Defiaition of “ special resolution.” 

“ A resolution passed by a Company under this Act (VI of 1882) shall be 
deemed to be special whenever a resolution has been passed by a 
majority of not less than three-fourths of such members of the 
Company for the time being entitled, according to the regulations of 
the Company , to vote, as may bo present in person or by proxy (in cases 
where by the regulations of the Company proxies are allowed) at any 

general meeting of which notice specifying the intention to propose such 
resolution has been duly given, and such resolution has been confirmed 
by a majority of such members for the time being entitled according to 

the regulations of the Company, to vote, as may be present in person 
or by proxy at a subsequent generar meeting of which notice has 
been duly given, and held at an interval of not less than fourteen 
days, nor more than one month, from the date of the meeting at 
which such resolution was first passed. y 
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Special resolution *’~-[Gmcluded). 

At any meeting mentioned in this section, unless a poll is demanded by at 
least five members, a declaration of the chairman that the resolution 
has been carried shall be deemed conclusive evidence of the fact, 
without proof of the number or proportion of the votes recorded in 
favour of or against the same. 

Notice of any meeting shall, for the purposes of this section be deemed to be 
duly given and the meeting to be duly held whenever such notice is 
given and meeting held in manner prescribed by the regulations of 
the Company. [S. 77 of the Indian Companies Act (VI of 1882).] W 
2.—“ Branch register or registers.’* 

Fower for Company to keep branch register. 

(а) Under the English law, a Company having a share capital, whose objects 

comprise the transaction of business in a Colony may, if so authorized 
by its articles, cause to be kept in any Colony in which it transacts 
business, a branch register of members resident in the Colony. [See 
S. 34 (1) of the English Companies (Consolidation) Act.] X 

N.B. — The term Colony in the section includes British India, 

(б) The present section seems to contain similar provision. In Sand’s case, 

32 L.T. 299, it was held that a Company having Foreign and English 
share-holders could keep two registers — one at home and another 
abroad. But Buckley questions the correctness of this view. See 
Buckley, 9th Ed., pp- 71, 72. Y 

3. ’ Prima facie’ evidence.” 

(1) Register, evidentiary value of. 

(a) The register of members is only prima facie evidence of the matters directed 

or authorized by this Act to be inserted therein. Even in proceedings 
where the register cannot be rectified, evidence may be received to 
prove that the entries in it are false. See S. 60, Act VI of 1882 ; 
see, also, 9 W. R. 539 ; Briton Medical Association, 39 Ch. D. 61. Z 

(b) Tt is open to a person whose name is on the register, or omitted from it, 

to show that he ought not or ought to have been registered. 9 W, 
E. 539 ; see, also, Carmarthen Rail Co. v. Wright, (1868) 1 F. & F. 
282 ; Portal v. Bmniens, (1876) 1 C. P. D. 201, affirmed in 1 0. 
P, D. 664, C. A ; Hallmarh’s case, (1878) 9 Oh. D. 329, C. A. K 

(c) Inaccuracies or omissions, in the register do not necessarily prevent it from 

being adduced in evidence. Wills v. Murray, (1850) 4 Ex. 843 ; 
Bain v, Whitehaven and Wisrness Junction Rail Co,, (1850) 3 H.L. case 
1 ; Southampton Doch Co, v. Richards, (1840) 1 Man. & G. 448 ; London 
and Brighton Rail Co. v. Pairolough, (1841) 2 Man. & G. 674. B 

(2) Entries in the register may estop the Company. 

A person who obtains a transfer of shares, is, unless he has notice to the 
contrary, entitled to assume the odtrectness of the entries in the 
register, and share certificate as to the amount paid-up on the shares 
purchased by him and cannot be made liable for, such amount 
though, as a matter of fact, it has not been paid. NicolVs oo&e, 
Barlcinshaw v. Nicolls, 7 Oh, D. 533 = 3 A, C. 1004, S. 0. 29 ; 
iSparj^o’s case, 8 Oh. 407, 410 ; and see Quest v. Worcester Railway 
Co., 4 0, P. 9, cited in Buckley, 9th Ed., p. 72. 0 
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‘ « * Prima facie ’ evidence * *— {Concluded) . 

(3) Register to be evidence. 

The register of members shall he p'inia facie evidence of any matters by this 
Act directed or authorised to be inserted therein. [S. GO of the Indian 
Companies Act, (VI of 1882).] D 

(4) Register of members— Prima facie evidence. 

{a) The register of members is pri^na facie evidence of everything that consti- 
tutes membership and the o»ms lies on the person who denies that he 
is a member to prove that he is not a member. 9 A. 366. B 

(b) If a person, who is benefited by the prima facie evidence afforded by the 

register, does not stand upon such evidence until it is rebutted by the 
evidence adduced by the opposite party, but goes further and produces 
oral evidence [in support of the statements in the register, he does so 
at his own risk, for, the oral evidence may throw discredit on the 
register and displace the presumption which the register affords. 
9 A. 866, F 

(c) As, the register is only prima facie evidence of the matters contained there- 

in, it may, even in proceedings in which the register cannot be recti- 
fied, be proved that the entries in it are incorrect. Thus, though a 
Blagistrate cannot order the rectification of the register of members, 
he is not therebjr precluded, in proceedings taken before him against 
a Company or the Directors of a Company for contravening the" 
provisions of S. 47, Act VI of 1882, from receiving evidence of facts 
showing that the entries in it are incorrect. Briton Medical Associa' 
tion, 39 Oh. D. 61. G 

N.B. — For the particulars required to be entered in the register of members, 
see S. 47 Act VI of 1882. 

4,—“ Every such branch register.. ..section 47,” 

(1) Register may consist of several books. 

, The information required by S. 47, Companies Act, 1882, need not be contained 
in a single book. It may be entered in different books, in which case 
all the books, will, together, constitute the register. Weikersheim' s 
case, 8 Ch. 831, 836, See, also, Inglis v. Great Northern Railway 
Oo., 1 Macq. 112 H, L. H 

(2) Register to he kept properly. 

It is the duty of the Company to keep the register properly. Per Westrapw, J. 
in 3 B.H.C.R. (O.C.J.) 133. ^ ’ i 

(3) Register not invalidated by slight irregularities. 

(a) A register which substantially contains the information required by the Act 

is not invalidated by unimportant omission and deviations. 3BH 
O.R. (O.O.J.) 106. ■ j 

(b) A book or document intended to be a register may be admitted in evidence 

. as such, although the requirements of the Act as to how it should be 
. kept, have not been regularly complied with. Nw parte Gammell, 

(1894) 2 Oh..392, O.A., cifed! in .Halsbury’s Laws of England Vol V 

p. 148. . , ■ 
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4.—“ Bvery such branch register section 47 ’’—{Concluded). 

(c) Thus, allotment sheets containing the names and addresses of the appli- 


cants for shares, the number of shares allotted to each, together with 
the dates of allotment, are sometimes treated as the register, until 
the formal book is prepared. E.P. Cammell, (1894) 1 Oh. 528 = 2 Ch. 
292. See, also, Nicolas and Lawrence, 3rd Ed., p. 91. L 

N.B. But rough memoranda or sheets of paper intended as materials from 
which a register might be prepared are not a register, (Ibid.) 

(4) Commencement of register. 

The register must commence from the date of the regist|ation of the Company 
and shall be kept at its registered office. M 

(5) Lien, not to be entered in the register. 

The Company must not enter in the register a statement that it has a lien on 
the shares of a member. Re Key {W.) <& Son, Ltd., (1902) 1 Gh. 467. N 

N .B. The Company cannot insist on putting on the register anything except 
what is required by the Act to be inserted therein. Be Saunders, 
iT. (S H. d Co., (1908) 1 Ch. 416] cited in Halsbury’s Laws of 
England, Vol. V, p. 149. 0 

I. The G-overnor-General in Council may, by notification in 
Power to make Gazette of India,’ make rules and prescribe 

forms.*^^*^ prescribe forms for the purpose of carrying into effect the 
provisions of this Act. 


Construction with 
Act VI, 1882. 


5. This Act shall, so far as is consistent with 
the tenor thereof, be construed as one with the 
Indian Companies Act, 1882. ^ 
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THE EELIGIOUS SOCIETIES ACT, 1880. 

(Act I OF 1880.1 ) 


[Fashed on the January^ 1880,1 
kn Act to confer certain powers on Religions Bocieties. 
Wheeeas it is expedient to simplify the manner in which certain 
p bodies of persons associated for the purpose of 

maintaining religions worship may hold property 
acquired for such purpose, and to provide for the dissolution of such 
bodies and adjustment of their affairs and for the decision of certain 
question relating to such bodies ; It is hereby enacted as follows : — 
(Notes). 

I.— “Act I of 1880,” 


(1) Statement of Objects and Reasons. 

For , see Gazette of India, 1879, Pt. V, p. 770. A 

(2) Proceedings in Council. 

For , see Gazette of India, 1879, Supplement pp. 598, 745 & 174 ; {Ibid.) 1880, 

Supplement, pp. 23 & 170, B 

(3) Places where the Act has been declared to be in force- 


The Act has been declared, by notification under S. 3 («) of the Scheduled Dis- 
tricts Act, 1874 (XIV of 1874) to be in force in the following scheduled 
Districts in the Ohutia Nagpur Division, namely : — 


The Districts of Hazaribagh, Lohardaga and Manbhum, and Pargana Dhal- 
bhum and the Kolhan in the District of Singbbhum, see Gazette of 
India, 1881, Pt. I, p. 504. The District of Lohardaga (now called the 
Ranchi District— See Calcutta Gazette, 1899, Pt. 1, p. 44) included 
at this time the present District of Palamau, which was separated in 


1894. 

Short title. 

Commencement. 
Local extent. 


G 

1, This Act may be called the Religious 
Societies Act, 1880. 

It shall come into force at once ; and 
shall extend to the whole of British India ; 


but nothing herein contained shall apply to any Hindus, Muham- 
madans or Buddhists, or to any persons whom the G-overnor- 
General in Council may from time to time, by notification in the 
Gazette of India, exclude from the operation of this Act. 

2. When any body of persons associated for 
the purpose of maintaining religious worship has 
acquired, or hereafter shall acquire, any property, 


Appointment of 
new trustee in cases 
not otherwise pro- 
vided for. 
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and such property has been or hereafter shall be vested in 
trustees in trust for such body, 

and it becomes necessary to appoint a new trustee in the place 
of or in addition to any such trustee or any trustee appointed in the 
manner hereinafter prescribed, 

and no manner of appointing such new trustee is prescribed by 
any instrument by which such property was so vested or by which 
the trusts on which it is held have been declared, or such new 
trustee cannot foi. any reason be appointed in the manner so 
prescribed, 

such new trustee may be appointed in such manner as may be 
agreed upon by such body, or by a majority of not less than two- 
thirds of the members of such body actually present at the meeting 
at which the appointment is made. 

. ^ ^ 3. Every appointment of new trustees under 

Appointment un- . ^ t 

der section 2 to be section 2 shall be made to appear by some memo- 
randum ^undSThe under the hand of the chairman for the 

hand of the chair- time being of the meeting at which such appoint- 
man of the meeting. , . 

ment is made. 

Such memorandum shall be in the form set forth in the 
schedule hereto annexed, or as near thereto as circumstances allow, 
shall he executed and attested i by two or more credible witnesses 
in the presence of such meeting, and shall be deemed to be a 
doonment of which the registration is required by the Indian 
III of 1877. Eegistration Act, 1877, section 17. 

(Notes). 

/. — ‘‘Attested”. 

(1) Attestation, meaning of. 

(a) The word “attest” means to bear witness, to aflQrm the truth, or 
genuineness of. 3 M.L.T. 300 (303). Per S&nJcaran Nair, J. D 

(&) Attestation is also a very common formality, required by law for ensuring 
the genuineness of a document. Attestation means that one or more 
persons are called in to witness the execution of a document and they 
then sign a statement to the effect that they saw the document 
executed. It is not uncommon for the law to make this attestation, 
imperative. Mark Ev., p. 61, E 

(c) Where an instrumerft is required to be attested, the meaning is that a 

witness shall be present at its execution and shall testify that it has 
been executed hy the proper person. 31 G. 861 (864). Per Afoo/cer/ee, J.F 

(d) The word “attest” implies the presence of some person who stands by, 

but is not a party to the transaotion. Seal v, Claridge, 7 Q.B.D. 
519, {allowing Freshjieldv. Beed, 9 M. & W. 404, See 3 M.L.T. 
300 (304). , _ . . ' 0 
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h~*‘ Attested — (Concluded). 

(e) Dr. Lushington said that “ attest ” meant “ that the persons shall be 
present and see what passed and shall, when required, bear witness to 
the facts. ” Bryan v. White, % Boh. 316 (317). See 3 M.L.T. 300 
(304). H 

if) To “ attest ” an instrument was held to be not merely to subscribe one’s 
name to it, as having been present at its execution, but to include also, 
essentially, the presence, in fact, at its execution, of some disinterested 
person capable of giving evidence as to what took place. Ford v. 
Kettle, 9 Q.B.D. 139. See 83 0. 861 (864) = 4 G.L.J. 41. Per Mooker- 
jee, J. , I 

(fj) The term “attest” means that a witness shall be present to testify that 
the appointer has done the act required by the power. 3 M.L.T. 300 
(302), citing Farewell on Powers, p. 137. J 

(h) To attest is to bear witness to a fact, and it is not necessary that the 

witness attesting a document should sign his name personally. Per 
Mookerjee, J., 33 0. 861 (865) =4 O-L J. 41. K 

(i) “ Attestation ” means that what is said to be attested happened in the 

presence of the attesting witnesses. Effective attestation, therefore, 
need not include signature by the attesting witnesses personally. 7 
O.W.N, 160 : cited in 33 0. 861 (866), L 

(2) Who can attest. 

Attestation may generally be made by any person who is competent to attest. 

44 Sol. Jo, 422 ; see Phip. Ev,, 4th Ed,, p. 481. L-l 

'5. When any new trustees i have been appointed, whether 
Property to vest manner prescribed by any such instrument 


in new trustees with- 
out conveyance. 


as aforesaid or in the manner hereinbefore pro- 
vided, the property subject to the trust shall 
forthwith, not withstanding anything contained in any such instru- 
ment, become vested without any conveyance or other assurance, 
in such new trustees and the old continuing trustees jointly, or, if 
there are no old continuing trustees, in such new trustees wholly, 
upon the same trusts, and with and subject to the same powers and 
provisions, as. it was vested in the old trustees . 

(Notes). 

/. — New ttustees.” 

(1) Exercise of powers by new trustees. 

Every new trustee appointed, as well before as after all the trust property 
becomes, by law, or by assurance, or otherwise, vested in him, shall 
have the same powers, authorities and discretions, and may in ail 
respects, act, as if he had been originally appointed a trustee by the 
instrument, if any, creating the trust. See S. 10 of Trustee Act, (1893) 
sub-sec. 3. M 

(2) Duty of new trustees with regard to ascertaining prior incumbrances. 

(rt) The new trustees are bound to ascertain, as fat as possible, from the docu- 
ments on hand, the incumbrances, if any, created by the beneficiaries, 
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New trustees ’'—{Concluded). 

of which the retiring trustees have had notice. Hallows v. Lloyd, 39 
Oh. D. 6S6. N 

[b) It is not the duty of the new trustees, however, to enquire of the retiring 
trustee whether be has had notice of any incumbrances by the benefi- 
ciaries. Phipps v, Lovegrove, 16 Eq. 80. 0 

2.— “Vested.” 

“ Yest,” meaning of. 

(n) The words “to vest” have several senses. Originally the word had 
refereftce only to real estate. As applied to “ estates in land,” “to 
vest ” signifies the acquisition of a portion of the actual owner- 
ship of the land ; the acquisition, not of an estate in possession, but 
of an actual estate. The ‘ ‘ fee simple ” being supposed to be carved out 
into parts or divisions by the creation of particular estates, a grant to 
any person of one of these portions of the fee vested him with or vested 
in him, an estate in the land. Thus “ ve.sted ” is nearly equivalent 
to “ possessed. ” AVills by Hawkins, p. 221. P 

{&) In this, its original sense, “vested” has no reference to the absence of 
conditionalness or contingency. Eor example, where an estates is 
limited to “ A for life with remainder to B, ” B’s estate is a vested 
estate, because such a remainder vests in B an actual portion of the 
“fee,” though the time of its falling into possession is wholly 
contingent and uncertain. B is invested with a portion of the owner- 
ship of the land. {Ibid.} Q 

' . . . . 5. Nothing herein contained shall be deemed 

Saving of existing v i j. • j. x r j. 

modes of appoint- to invalidate any appointment or new trustees, or 
mo^nt and convoy- conveyance of any property, which may 

hereafter be mitde as heretofore was by law 
required. 

6. Any number not less than three-fifths of the members of 
^ any such body as aforesaid may, at a meeting 

Provision for dis- i ■ 

solution of societies, Convened for the purpose, determine that such 

thfir dissolved ; and thereupon it shall be 

dissolved forthwith, or at the time then agreed 
upon ; and all necessary steps shall be taken for the disposal and 
settlement of the property of such body, its claims and liabilities, 
according to the rules of such body applicable thereto, if any, and, 
if not, then as such body at such meeting may determine : 

Provided that, in the event of any dispute arising among the 
members of such body, the adjustment of its affairs shall be referred 
to the principal Court of original Civil jurisdiction of the district in 
which, the chief building of such: body is situate; and the Court shall 
make such order in the matter . as it deems fit. 
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7- If upon the dissolution of any such body there remains, 
Upon a dissolution satisfaction of all its debts and liabilities, 

no member to receive any property whatsoever, the same shall not be 
paid to or distributed among the members of such 
body or any of them, but shall be given to some other body of per- 
sons associated for the purpose of maintaining religious worship or 
some other religious or charitable purpose to be determined by the 
votes of not less than three-fifths of the members present at a 
meeting convened in this behalf, or in default thereof by such Court 
as last aforesaid. 

8. Nothing in Ss. 6 and 7 shall be deemed to affect any 
Saving of certain provision contained in any instrument for the 

mentf dissolution of such body, or for the payment or 
distribution of such property. 

9. When any question arises, either in connection with the 

Questions may be hereinbefore referred to, or otherwise, as to 

submitted to High whether any person is a member of any such body 
as aforesaid, or as to the validity of any appoint- 
ment under this Act, any person interested in such question may 
apply by petition to the High Court for its opinion on such question. 
A copy of such petition shall be served upon, and the hearing thereof 
may be attended by, such other persons interested in the question 
as the Court thinks fit. 


Any opinion given by the Court on an application under this 
section shall be deemed to have the force of a declaratory decree. 

The costs of every application under this section shall be in the 
discretion of the Court. 

THE SCHEDULE. 

{Bee Section S) . 

Memorandum of the appointment of the new trustees of the 
{describe the church, chapel, or other huildiny and property) situate 
at a meeting duly convened and held for that purpose 
(m the vestry of the said ) on the day of 

18 , A, B. of Chairman. 

Names and descriptions of all the trustees on the constitution 
or last appointment of trustees, made the day of 

{here insert the same.) 

Names and , descriptions of all the trustees in whom the said 
{chapel and property) now become legally vested. 


6 Act I of 1880 (the EBIilGlOXJS societies act). [Sell. 

First — Old continuing trustees : — 

{here inser't the same) . 

New trustees now chosen and appointed :• — 

(here insert the Slime) . 

Dated this day of 18 . 

Signed by the said as \ 

Chairman of the said Meeting, at -B., 

and in the presence of the said V Chairman of the said Meeting. 

Meeting on the day and year 

aforesaid in the presence of — ^ 

G.D. 

B.F. 
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INDIAN COMPANIES (MBMOEANDUM OP 
ASSOCIATION) ACT, 1895. 

(ACT XII OP 1895) 


[Passed on the 21st March, 1895.] 

An Act to give Power to Govvpanies to make \certain alterations in 
the instrvmients under which they are constituted, and to amend 
the Indian Co7npanies Act, 1883, Yl of 1882, 

Whereas it is expedient to give to Companies power to alter the 
provisions of the instrument^ under which they are constituted 
in certain cases ; and whereas it is also expedient to amend S. 65 
of the Indian Companies Act, 1882 : It is hereby enacted as 
follows : — 

(Notes). 

Act Xll of 1895.'^ 

(1) Statement of Objectis and Reasons. 

Eor see Gazette of India, 1895, Pt. V, p. 2. A 

(2) Report of the Select Committee. 

For see Gazette of India, 1895, Pt. V, p. 55. B 

(3) Proceedings in Council. 

For see Gazette of India, 1895, Pt. V, pp. 38, 216, 234 & 263. C 

(4) Places where the Act has been declared to be in force. 

The Act has been declared to be in force in Upper Burma (except the Shan 
States), by the Burma Laws Act, 1898 (XIII of 1898). D 

Short title and (1) This Acfc may be called the Indian 

commencement. Companies (Memorandum of Association) Act, 

1895 ; and 

(2) It shall come into force at once. 


Sections 3 to 10 to 
be read with Act VI 
of 1882. 


Definitions. 


2. Sections 3 to 10 (both inclusive) shall 

be read with and taken as part of the Indian 
Companies Act, 1882. vi of 1882 . 

3. In this Act, unless there is something 
repugnant in the subject or context, — 


(1) The expression “ deed of settlement ” includes any contract 
of co-partnery or other instrument constituting or regulating a 
Company, and not being an Act of Parliament, a Eoyal Charter, or 
Letters Patent ; and 


2 Act XII of 1893 [companies (memo, op association)] . [Ss. 3 Sc ^ 

(2) the expression “High Court" means, for the town of 
Rangoon, the Recorder i, and, elsewhere, the High Court as defined 

I of 1868. in the General Clauses Act, 1868 2. 

(Motes). 

i:~~**Por the town of Rangoon, the Recorder,^* 

Chief Court for the town of Rangoon, 

Qi’here is now a—, see the Lower Burma Oourbs Act, 1900 (VI of 1900), E 
2.— The General Clauses Act, 1S68.*^ 

H.B.— See !iow the General Clauses Act, 1897 (X of 1897). F 

4. Subject to the provisions of this Act, a Company registered 
VI of 1882. fo). oojji. under the Indian Companies Act, 1882, may, by 

pany to alter objects special resolution 1 alter the provisions of its 
tion°sS)jQcrto con- memorandum of association 2 or deed of Settlement 
with respect to the ©bject of the Company, so far 
as may be required for any of the purposes here- 
inafter specified, or alter the form of its constitution by substituting 
a memorandum and article^ of association 3 for a deed of settlement, 
either with or without any such alteration as aforesaid with respect 
to the objects of the Company ; but in no case shall any such altera- 
tion take effect until confirmed on petition by the High Court. 

(Notes). 

!.—*• Special resolution, ” 

Definition of “ Special resolution. ” 

Por-^ — see S. 77, The Indian Companies Act, 1882. G 

2.-~^‘ Memorandum of Association. ” 

(1) Memorandum— Nature of. 

The memorandum of association of a Company is its charter, and fixes the 
limits and extent of its powers. Ashbury Bail, Carriage and Iron. 
Co. V. Rm? 2 e, L,R., 7 H.L. 668. ' H 

(2) Meraorandum—Generally unalterable. 

The memorandum of association is the fundamental and, except in certain 
specified particulars, the unalterable law of Companies incorporated 
in virtue of it. Per Lord Scliomc, (Z/i'id.) at p. 693. I 

3.—“ Articles of association. ** 

1) Articles of association, nature of. 

(a) The articles of association of a Gompany'are a contract between all the 
share-holders to comply with the regulations contained in them. They 
are binding' on all until altered in the manner provided by the 
Companies Act, i.e., by a meeting duly called to pas.s a resolution 
altering them. Any dispute that may arise among them must be 
primarily; decided with reference to the principles contained in those 
articles. 10 B, 415, 3 
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3.— “ Articles of association **— {Concluded). 

[h) The articles of association govern the internal affairs of the Company and 
may be termed bye-laws of the Company. See Gore-Browne, and 
Gordon, 30th Ed., p. 37. K 

(c) The articles constitute an agreement between the members, inter se, and 

would not enable an outsider to sue the Company for a breach of 

the provisions therein. Eley v. Positive Assurance Co,, {187Q) X 'Ex, 

D.88. h 

(d) “ They play a part subsidiary to the memorandum of association. They 

accept the memorandum of association as the charter of the Company, 
and so, accepting it, define the duties, rights, and powers of the 
governing body as between themselves and the Company at large, and 
the mode and form in which changes in the internal regulations of the 
Company may from time to time be made.” Per Lord Cairns in 
Ashbury Carriage Co. v. Riche, (187S) 7 H. L. 653, M 

(e) The articles, however, cannot take away the powers which the members 

are given by the Act. See Payne v. Cork Co,, (1900) 1 Oh. 308. N 

(/) “The articles must ndt contain anything illegal or ultra vires the 

Company”. Topham, 2nd Ed., p. 51. 0 

(2) Aptioles— Functions of. 

The Articles of Association perform a two-fold function : — 

(1) They define the duties and powers of*the directors. 

(2) They ensure that all who deal with the directors shall have notice of the 

precise limits of their authority. Small v. Smith, (1884) 10 A. 0. 
at p, 138. P 

(3) Articles cannot override memorandum. 

Where the provisions of the memorandum are inconsistent with those of the 
articles, the former should prevail. Wedgivood Coal and Iron Co., 
Anderson's case, (1878) 7 Gh. D. 76. Q 

(4) Articles may explain memorandum. 

But the articles may be useful to explain the memorandum where its provi- 
sions are ambiguous. Capital Fire Insurance Association, (1882) 21 
Oh. D. 209. K 

Particulars as to „ -r-, j- i ix .l- 

which Court must 5. Before confirming any such, alteration 

confiTmSn. satisfied— 

(a) that sufficient notice i hsts been given to every holder of 

debentures 2 or debenture stock of the company, and every 
person or class of persons whose interests will, in the 
opinion of the Court, be affected by the alteration ; and 

(b) that, with respect to every creditor who, in the opinion of 

the Court, is entitled to object, and' who signifies his objec- 
tion in manner directed by the Court, either his consent 
to the alteration has been obtained, or his debt or claim 
has been discharged or has been determined, or has been 
secured to the satisfaction, of the Court : 
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Provided that the Court may, in the case of any person or class 

of persons, for special reasons, dispense with the notice required 

by this section. 

(Notes). 

S off icieat notice.*’ 

(1) Notice— Requisites. 

The notice must be absolute, not contingent ot conditional. Alcxanilav v. 
Simpsons, iZ Ch. D. 139. ^ 

(2) Sufficiency of notice depends on circumstances of case. 

The suffloienoy of a notice is to be determined according to the circumstances 
of each case. Normandy v. Ind Cloope Oo., (1908) 1 Oh. 84. T 

(3) Resolution, not necessarily to be identical with notice. 

A resolution need not be in the identical terms of the resolution specified in 
the notice. For instance, where a notice specifies a resolution to the 
efieot that the director’s remuneration shall be 40 per cent, of certain 
profits, and it is passed at 30 per cent, the alteration does not invali- 
date the resolution. Torbach v. Lord Wesibury, (1902), 2 Oh. 871. U 

(4) General meeting, notice of— Alterations to be proposed not mentioned— 

Insufficiency. * 

Where the notice was given of an extraordinary meeting for the purpose of 
altering the articles of a Company, the general nature of the business 
in the circumstances was held to bo insufficiently indicated, since the 
nature of the alterations proposed did not appear in the notice. 
Normandy V. Ind Coope cd Co., (1908) 1 Ch. 84. Y 

(5) Notice to whom to be sent. 

The notice must be sent to all entitled to attend the meeting. If this is not 
done, any resolution passed at the meeting will be invalid. Smith 
V. Darby, 2 H.L.O. 789 ; Bex v. Langkorn, 6 N. & M. 203. If 

(6) Address to be given in notice. 

It is not necessary that the notice should be addressed exactly in the same way 
as the member’s address appears upon the register ; but the member’s 
place of abode must be given with sufficient accuracy. Liverpool Co. 
V. Haughton, 23 W.R. 93. X 

(7) Notice to peppeaentatiyes— Necessity. 

Representatives of a bankrupt or deceased share-holder are not entitled to 
receive notices unless they have become members by formal registra- 
tion. Allen X. Gold Beefs of West Africa, (1900) 1 Oh, 66G. ¥ 

(8) Notice to share-holders abroad unnecessary. 

Notices need not be sent to share-holders who choose to reside abroad. Onion 
Hills Silver Co., 22 L. T. 400 ; Smith v. Darby, 2 HL. 0. 789. Z 

(9) Notice of resolution, to indicate needlessness of Confirmation. 

The notice convening a. meeting for the purpose of passing .an extra- 
ordinary resolution must contain something to show that it is propos- 
ed to pass a resolution as will not require confirmation. Bridpot 
Old Brewery Gh. App. lZl. A 
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Sutflcieat aotice ” — (Concluded). 

(10) Special pesoIutioQ — Single notice for two meetings — Sufficiency. 

A provision in the articles that the two meetings necessary in the case of a 
special resolution may be convened by the same notice is good. 
Re North of England Steamship Go., (1905) 2 Ghi. 15. B 

2—*^ Debentures.'^ 

(1) Debenture, what it is. 

. A debenture means a document which either creates a debt or acknowledges 
it, and any document which, fulfils either of these conditions is a 
debenture. Per ChUty,J., in Levy v. Abercorvis Slate Co., (1888) 37 
Oh. D. 26ft. C 

(2) Definition, 

“ I cannot find any precise legal definition of the term; it is not either in 
law or procedure a strictly technical term , or what is called a term 
of art. (Ibid.) D 

6. An order confirming any such alteration 

Power of Court made on such terms and subject to such 

when confirming to j 

impose terms and Conditions as to the Court may seem fit, and the 

Court may make such orders as to costs as it may 
deem proper. * 

7. The High Court shall, in exercising its discretion under 
Discretion confer- this Act, have regard to the rights and interests 

red on Court. of members of the company, or of any class of 

those members, as well as to the rights and interests of the credit- 
ors, and may, if it shall think fit, adjourn the proceedings in order 
that an arrangement may be made to the satisfaction of the Court 
for the purpose of the interests of dissentient members ; and the 
Court may give such directions, and make such orders, as it may 
think expedient for the purpose of facilitating any such arrangement, 
or carrying the same into effect : 

Provided always that it shall not be lawful to expend any part 
of the capital of the company in any such purchase. 

8. The High Court may confirm, either wholly or in part, 
Ground on whicii any such alteration as aforesaid with respect to 

a°prop^s^ed objects of the company if it appears that the 

tion. alteration is required in order to enable the 

company — 

(а) to change the place of the registered office of the company 

from one part of British India to another ; or 

(б) to carry on its business more economically or more 

efficiently ; or 
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(c) to attain its main purpose by new or improved means ; or 

(d) to enlarge or change the local area of its operations ; or 

(e) to carry on some business or businesses which, under exist- 

ing circumstances, may conveniently or advantageously 
be combined with the business of the company ; or 

if) to restrict or abandon any of the objects specified in the 
memorandum of association or deed of settlement. 

9. (1) Wherg a company has altered the provisions of its me- 
morandum of association or deed of settlement 

Eegisfcration of respect to the place of its registered office or 

order together with ^ ^ ° 

memorandum as ai- to the objects of the company, or has altered the 

memoSuto'^'^and fo^m of its constitution by substituting a memo- 

artioies, and oonse- randum and articles of association for a deed of 
qUenoe thereof. _ , , . , , „ 

settlement, and siicn alteration has been confirm- 
ed by the Court, a certified copy of the order confirming such alter- 
ation, together with a printed copy of the memorandum of associa- 
tion or deed of settlement so altered, or together with a printed copy 
of the substituted memorandum and articles of association (as the 
case may be) shall be delivered by the company to the Begistrar of 
Joint-Stock Companies within three months from the date of the 
order, and the Begistrar shall register the same, and shall certify 
under his hand the registration thereof, and his certificate shall be 
conclusive evidence that all the requisitions of this Act with respect 
to such alteration and the confirmation thereof have been complied 
with. 

(2) When any such alteration as aforesaid involves a transfer 
of the registered office to a part of British India other than that in 
which the office is at which the company is registered, a certified 
copy of the order confirming such change shall he delivered by the 
company to the Begistrar of Joint-Stock Companies in each of such 
parts, and each of such Begistrars shall register the same, and- shall 
certify under his hand the registration thereof, and the Begistrar 
for the part from which such office is transferred shall send to the 
Begistrar for the other part all documents relating to the company 
registered in his office. 

(3) From the date of such registration (but subject to the pro- 
visions of this Act) the memorandum or deed of settlement so altered 
shall be the memorandum of association or deed of settlement of the 
company, or, as the case may he, such substituted memorandum 
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and articles of association shall apply to the company in the 

same manner as if the company were a company registered under 

Part I, of the Indian Companies Act, 1882, with such memorandum Vl of i882. 

and articles of association, and the company’s deed of settlement 

shall cease to apply to the company. 

(4) For every registration under this section the reshall be pay- 
able to the Eegistrar of Joint-Stock Companies a fee of five rupees. 

10. No such alteration as aforesaid shall have any operation 

Efieot of failure to registration thereof has been duly effected 

register within three under the last foregoing section ; and, if such 
registration shall not have been effected within 
three months next after the date of the order of the Court confirm- 
ing the alteration, such alteration and order and all proceedings 
connected therewith shall, afi»the expiration of such period of three 
months, become and be absolutely null and void : 

Provided that the Court may, on sufficient cause shown, revive 
the order on application made within a further period of one month. 

11. In section 65 of the Indian Companies Act, 1882, for the vi of 188Q. 

Amendment of language or languages,” the 

seotion 65 of Act second time they occur, the words, “ in the 
VI of 1882. English language,” shall be substituted. 
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ACT. 1860 ^ 

(Act XXI op 1860.) 
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HISTOEIOAL MEMOIB. * 

Year. 

No. of 
Act. 1 

Name of Act. | 

How affected. 

1860 

XXI 

Societies Registration 

Rep. in part, Act XVI of 1874, 


An Act for the Begisti^tion of Literary, Scientific and 
Charitable Societies. 

Whjsbeas it is expedient that proTision should be made for im- 
Preamble proving the legal concKtion of societies established 

for the promotion of literature, science, or the 
fine arts, or for the diffusion of useful knowledge, or for charitable 
purposes ; It is enacted as follow's : — 

(Notes). 

“ The Societies Registration Act, i860. ” 

(1) Short title, 

This Act is called “ The Societies Eegistration Act, 1860.” See the Indian 
Short Titles Act, 1897 {XIV of 1897), A 

(‘2) Basis of Act. 

The Act (with the exception of the first four sections) is based on the Literary 
and Scientific Institutions’ Act, 1854 (17 and 18 Viot., C. 112), S. 20 
et seq. B 

(3) Places where Act has been declared to be in force. 

It has been declared to be in force in the whole of British India, except as 
regards the Scheduled Districts, by S. 3 of the Laws Local Extent 
Act, 1874 (XV of 1874). 

It has been declared to be in force in Upper Burma generally (except the Shan 
States) by the Burma Laws Act, 1898 (XIII of 1898). 

It has been declared, by notification under S. 3 (a) of the Scheduled Districts 
Act, 1874 (XIV of 1874), to be in force in the following Scheduled 
Districts, namely: — 

West Jalpaiguri ..." See Gasette of India, 1881, Pt. I, p. 74. 

The Districts of Hazaribagh, Lohardaga 
[now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44], and Manbhum 
and Pargfina Dalbhum and the Kolhan in 

the District of Singbhum ... do. 1881, Pt. I, p. 604. 

' 93 ■ 
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The Scheduled portion of the Mirzapur 
District ... 

Jaunaar Bawar 

The Districts of Hazara, Peshawar, 
Kohat, Bannu, Dera Ismail Khan and Dera 
Gazi Khan. [For Hons of the District of 
Hazara, -Bannii,, Dera Ismail Khan and 
Dera Ghazi Khan and the Districts of Pesha- 
war and Kohat now form the North-West 
IProntier Provinces, Gazette of India, 
1901, Ft. I, p. 857, and ibid, 1903, PL 1, 
p. 575 ; but its application has been barred to 
that portion of the Hazara District kimon as 
Upper Tanawal, by the Hazara {Upper 
Tanawal), Begiilation2 3 of 1900. 


See Gazette of India, 1879, Pt. I, p. 383. 


do. 


1879, Pt. I, p. 302. 


Punjab and N.W. Code] 

do. 

1886, Pt. I, p. 48. 

The Scheduled Districts in Ganjam 



and Vizagapatam 

do. 

1898, Ft. I, p. 870. 

The District of Sylhet 

The rest of Assam (except the 

do. 

1879, Pt. I, p. 631. 

North Lushai Hills) 

do. 

1897, Pt. I, p, 299. 


It has been extended, by notification under S. 5 of the last-mentioned Act, 
to the following Scheduled Districts, namely ; — 

Sindh ... See Gazette of India, 1880, Pt. I, p. 672. 

Eumaon and Gathwal ... do. 1876, Pt. I, p. 606. 

Ajmer and Merwara ... do. 1878, Pt, I, p. 380. 

It has been declared, by notification under S, 3 (6) of the same Act, not to bo 

in force in the Scheduled Districts of Lahaul. See Gazette, of India,, 
1886, Pt. I, p. 301. C, D 

1. Any seven or more persons i associated for any literary, 
^ scientific, or charitable purpose, or for any such 

Societies formed . ^ ^ f ^ 

by memorandum of purpose as IS described in S. 20 of this Act, may, 

SstStbm subscribing 2 their names to a memorandum 

of association and filing the same with the Eegis- 
trar of Joint-Stock Companies*' * form themselves into a society 
under this Act. 

(Notes). 

Legistative changes. , 

The words and figures “ under Act XIX of 1857 ” in this section were repealed 
by the EepeaHng Act, 1874 (XVI of 1874). See now the Indian 
Companies Act, 1882 (VI of 1882), S. 255. E 

I. —“Person.** 

Person — Meaning. 

The term “ person ” includes any Company or Association or body of indivi- 
duals whether incorporated or not. See General Clauses Act, X of 1897, 


S.3 ( 


F 
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Bf subscribing.** 

Sigiiatupe fay agent orally authorised, valid. 

The memorandum may be signed by an agent authorised on their behalf even 
orally. Whitley Partners, Limited, 32 Ch. D. 337. G 

Memorandum of 2. The memorandam of association! shall 
association. contain the following things (that it is to say) : — 

the name of the society 2 ; 
the objects of the society 3 ; 

the names, addresses, and occupations of the governors, council, 
directors, committee or other governing body to whom, by the rules 
of the society, the management of its affairs is entrusted. 

, A copy of the rules and regulations of the society, certified to 
be a correct copy by not less than three of the members of the govern- 
ing body, shall be filed with the memorandum of association, 
(Notes). 


/.— “ Memorandum of association. ” 

Memorandum— Nature of. 

The memorandum of association of a society is its charter, and fixes the limits 
and extent of its powers. Ashbury PmU, Carriage and Iron Co. v» 
Riche, L.R., 7 H.L. 668. H 

2. ~‘* Name of the society. * ’ 

Importance of name. 

The name of the society may be important in construing the objects defined 
in the memorandum of association. Be Grown Bank, 1890, 44 Oh. 
D. 634 ; Stephens v. Mysore Reefs, (1902), 1 Oh. 7-45. I 

3. — “ Objects of the society.** 

(1) Objects of the society to be legal. 

The object of a society should not be the doing of anything illegal, immoral 
or contrary to publib policy. See Trever v. Whitworth, (1887), 12 

A. O. 409. J 

(2) Objects to be specified clearly. 

The object must be set with reasonable clearness. See Re Fraser, Ltd,, W.N. 
(1903), 73. K 

(.3) Society’s powers limited to objects in Memorandum. 

The powers sof a society to transact business are restricted to the objects 
specified in the memorandum. Any act which is beyond the objects 
thus specified is ultra vires and void. Ashbury Carriage Co. v, Riche, 
(1875), 7 H.L. 653. * L 

(4) General words in memorandum — How construed. 

(a) General words in the memorandum which when construed literally may 
mean anything “ must be taken in connection with what are shown by 
the context to be the dominant or main objects.” Per Lindley, L.J. 

B, e German Date Coffee Co.,, 18S2, ^O.G.T). 169. Pedlar w Road Block 

Mws, (1905), 2 Oh. 427. / M 
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3 —‘• Objects of the society "—{ConcUided). 

(b) In spite of a stateraent in the objects clause that each paragraph is to bo 
read independently and is not to be limited by the terms of other 
paragraphs, if the main object is set forth in one paragraph, the 
other paragraphs will be read only as ancillary to it. Stephem v. 
lf2/sore Btfe/s, (1902), 1 Ch. 745. N 

3. Upon Bixch memorandum and certified copy being filed, the 

Begistrar shall certify under his hand that the 
Registration.! society is registered Under this Act. There shall 
he paid to the B^gistrar for every such registration a fee of fifty 
rupees, or such smaller fee as the Governor- 
General of India in Council may, from time to 
time, direct ; and all fees so paid shall be accounted for to Govern- 
ment. 

(Note). ^ 

I,—*'flegistraUon.*’ 

Registration— Effect. 

Tho legal entity created by registration is a corporate body, totally distinct 
from the individuals comprising it. Sec Kodlih Ltd. v, Clark, (1008), 
1 K. B. 505. 0 

4. Once in every yeaU, on or before the fourteenth day suc- 

ceeding the day on which, according to the rules 

Annual list of of the society, the annual general meeting of the 
managiag body to ^ 

be filed. society is held, or, if the rules do not provide for 

an annual general meeting, in the month of 
January, a list^ shall be filed with the Begistrar of Joint-Stock 
Companies of the names, addresses and occupations of the gover- 
nors, council, directors, committee or other governing body then 
entrusted with the management of the affairs of the society. 

(Notes). 

/.—“Fear." 

“ Year,” meaning of. 

" Year ” means a calendar year, i.e., the period from lafc January to 31sf; 
December, and does not mean a period of twelve months from tho 
date of the registration of the company. Gibson v. Barton, L.R. 10 
Q.B. ,829 ; i7djwon<is V. Foster, 30 L.T. 690. P 

List to be in accordance with the facts. 

The requirements of the section are not satisfied if tho list and the summary 
are not in a.ccordanoa with the facts. Briton Medical and General 
Life Association, 39 Oh, X). G1 ; seo Russell and Bayloy, .3rd Ed., 
P. 64. Q 
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5. The property, moveable and immoveable, belonging to a 

society registered Tinder this Act, if not vested in 
lao^v TCsted°^ trustees, shall be deemed to be vested, for the 

time being, in the governing body of such society, 
; ' and in all proceedings, civil and criminal, may be described as the 

property of the governing body of such society by their proper title. 

6, Every society registered under this Act may sue or be sued 

in the name of the president, chairman, or prin- 
against societiL cipal secretary, or trustees, as ^lall be determined 
by the rules and regulations of the society, and, 
in default of such determination, in the name of such person as 
shall be appointed by the governing body for the occasion ; 

Provided that it shall be competent for any person having a 
claim or demand against the society, to sue the president or chair- 
, man, or principal secretary or the trustees thereof, if on application 

' to the governing body some other officer or jierson be not nominated 

I to be the defendant. 

!' (Note), • 

!; “ Suits by and against societies . ' ’ 

f Right to sue— Gift to certain persons for purposes of a society not then in existence 

— Subsequent incorporation of such society under Act XXI of 1860— No formal 
I written transfer of rights by original donees— Right of Managing Committee 

to sue in respect of such gift— Interpretation of deed, 
ii On the 2nd May, 1885, one B N S executed a deed of gift of certain property 

in favour of fifteen persons, including himself, named in the deed, 
and called in it the Managing Committee of a certain school which it 
was the purpose of the grant to establish. The Committee was em- 
powered to add to its numbers, and to frame rules, draw up schemes 
to manage the gifted property and generally to do all acts necessary 
^ to carry out the purposes of the grant. The said Managing Com- 

mittee registered itself as a corporate body, under Act XXI of 1860, 
on the 3rd November, 1885, but no formal written transfer of rights 
was made by the original donees in favour of such corporate body. 

i On the 1st December, 1890, the President and Secretary of the in- 
corporated institution sued on its behalf to enforce the terms of the 
deed of gift as against the donor, but their suit wa.s dismissed on the 
grounds that the gift was made to a body and to an institution not 
legally in existence at the time, that it was in favour of specific 
persons, that the registration of the Committee did not take place till 
some seven months after the gift, that the school was not yet in exist- 
ence, and that in consequence the President and Secretary of the 

ii Committee were not entitled to bring the present suit to enforce the 

g , said gift, , 

I Held, upon consideration of the terms of the deed of gift and the facts of the 

f case, that the plaintiffs, as representatives of the Managing Com* 

1 mittee, were entitled to enforce the rights of the persons who formed 
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3.—“ Objects of the society ’’—{Concluded). 

{b) In spite of a statement in the objects clause that each pai’agraph is to be 
read independently and is not to be limited, by the terms of other 
paragraphs, if the main object is set forth in one paragraph, the 
other paragraphs will be read only as ancillary to it. Stephens v. 
Mysore Reefs, {ldO'2), 1 Ch.liS. N 

3, Upon sucli memorandum and certified copy being fil(j<l, tlie 

Eegistrar shall certify under his hand that the 
Kegistration.i society is registered under this Act. There shall 
be paid to the Eegistrar for every such registration a fee of fifty 
rupees, or such smaller fee as the Governor- 
^ ’ General of India in Council may, from time to 

time, direct; and all fees so paid shall be accounted for to Govern- 
ment. 

(Note).^ 

l.—“f(egistraHoa.” 

Registration— Effect. 

Tbo legal entity created by registration is a corporate body, totally distinct 
from the individuals comprising it. Sco Kodlilc Ltd, v, Clarh, (1903), 
IK. B. 505. 0 

4. Once in every yearb on or before the fourteenth day suc- 

ceeding the day on which, according to the rules 

Annual list of o| society, the annual general meeting of the 
managing body to ” 

be filed. society is held, or, if the rules do not provide for 

an annual general meeting, in the month of 
January, a list^ shall be filed with the Eegistrar of Joint-Stock 
Companies of the names, addresses and occupations of the gover- 
nors, council, directors, committee or other governing body then 
entrusted with the management of the affairs of the society. 

(Notes). 

1. —* ’Year.” 

“ Year,” meaning of, 

“ Year ” means a calendar year, i.e., the period from Isfc January to ,31 st 
December, and does not mean a period of twelve months from the 
date of the registration of the company. Qihson v. Barton, L.R. 10 
Q.B. 329; Edmonds v. iPosfen SO L.T. 690. P 

2. —” List.” 

Ifist to he In accordance with the facts. 

The requirements of the section are not satisfied if the list and the summary 
are not in aecordance with the facts. Briton Medical and General 
Life Association, 39 Cb. D. G1 ; see Russell and Bayley, .Srd Ed*, 
P. 64, ‘ Q 
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8. The property, moveable and immoveable, belonging to a 
society registered under this Act, if not vested in 
liow^°^stea?^ trustees, shall be deemed to be vested, for the 

time being, in the governing body of such society, 
and in all proceedings, civil and criminal, may be described as the 
property of the governing body of such society by their proper title. 

6. Every society registered under this Act may sue or be sued 
in the name of the president, chairman, or prin- 
againsfe sSieties"^ secretary, or trustees, as shall be determined 

by the rules and regulations of the society, and, 
in default of such determination, in the name of such person as 
shall be appointed by the governing body for the occasion : 

Provided that it shall be competent for any person having a 
claim or demand against the society, to sue the president or chair- 
man, or principal secretary or the trustees thereof, if on application 
to the governing body some other officer or person be not nominated 
to be the defendant. 

(Note), • 

I.— “ Suits by and against societies.’* 

Right to sue— Gift to certain persons for purposes of a society not then in existence 
— Subsequent incorporation of such society under Act XXI of 1860— No forraai 
written transfer of rights by original donees— Right of Managing Committee 
to sue in respect of such gift — Interpretation of deed. 

On the 2ud May, 1885, one B N S executed a deed of gift of certain property 
in favour of fifteen persons, including himself, named in the deed, 
and called in it the Managing Committee of a certain school which it 
was the purpose of the grant to establish. The Oommittee was em- 
powered to add to its numbers, and to frame rules, draw up schemes 
to manage the gifted property and generally to do all acta necessary 
to carry out the purposes of the grant. The said Managing Com- 
mittee regi.stered itself as a corporate body, under Act XXI of 1860, 
on the 3rd November, 1885, but no formal written transfer of rights 
was made by the original donees in favour of suoh corporate body. 
On the 1st December, 1890, the President and Secretary of the in- 
corporated institution sued on its behalf to enforce the terms of the 
deed of gift as against the donor, but their suit was dismissed on the 
grounds that the gift was made to a body and to an institution not 
legally in existence at the time, that it was in favour of specific 
persons, that the registration of the Oommittee did not tate place till 
some seven months after the gift, that the school was nob yet in exist- 
ence, and that in consequence the President and Secretary of the 
Oommittee were not entitled to bring the present suit to enforce the 
said gift. 

Held, upon consideration of the terms of the deed of gift and the facts of the 
ease, that the plaintiffs, as representatives of the Managing Com- 
mittee, were entitled to enforce the rights of the persons who formed 



Suits not to abate. 


Enforcement of 
judgment against 
Society. 
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Jf . — “ Suits by attd against societies” — (Concluded). 

the original Managing Committee, and who were the donees under the 
said deed of gift, the suit not being one to enforce a contract with the 
previous Managing Committee, but to recover property said to have 
been granted to it. 

Held, also, that it was not absolutely essential under the circumstances of the 
case, that there should have been a formal written transfer in favour 
of plaintiffs by the members of the original Managing Committee of 
all their rights under the gift. 41P.R. 1897. R 

7. No suit or proceeding in any Civil Court shall abate or dis- 
*continue by reason of the person by or against 

whom such suit or proceedings shall have been 
brought or continued, dying or ceasing to fill the character in the 
name whereof he shall have sued or been sued, but the same suit or 
proceedings shall be continued in the name of or against the 
successor of such person. 

8. If a judgment shall be recovered against the person or 
officer named on behalf of the society, such judg- 
ment shall not be put in force against the property, 
moveablemr immoveable, or against the body of 
such person or officer, but against the property of 

the society. 

The application for execution shall set forth the judgment, the 
fact of the party against whom it shall have been recovered having 
sued or having been sued, as the case may be, on behalf of the 
society only, and shall require to have the judgment enforced 
against the property of the society. 

9. Whenever by any bye-law duly made in accordance with the 

rules and regulations of the society, or, if the 
Recovery of penal- rules do not provide for the making of bye-laws, 
by any bye-law made at a general meeting of the 
members of the society convened for the purpose 
(for the making of which the concurrent votes of three-fifths of the 
members present at such meeting shall be necessary) , any pecuniary 
penalty is imposed for the breach of any rule or bye-law of the 
society, such penalty, when accrued, may be recovered in any Court 
having jurisdiction where the defendant shall reside, or the society 
shall be situate, as the governing body thereof shall deem expedient, 

10. Any member who may be in arrear of a subscription 

which, according to the rules of the society he is 
beStfstSgei^ ^ound to pay, or who shall possess himself of or 
detain any property of the society in a manner 


ty accruing 
bye-law. 
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or for a time contrary to such rules, or shall injure or destroy any 
property of the society, may be sued for such arrear or for the 
damage accruing from such detention, injury or destruction of 
property in the manner hereinbefore provided. 

But if the defendant shall be successful in any suit or other 

proceeding brought against him at the instance 

Recovery by society, and shall be adjudged to recover 

Bucoessful defendant 

of costs adjudged, his costs, he may elect to proceed to recover the 
same from the officer in wh(Be name the suit 
shall be brought, or from the society, and in the latter case shall 
have process against the property of the said society in the manner 
above described. 

11. Any member of the society who shall steal, purloin, or 

embezzle fjtpy money or other property, or wil- 
Members guilty of maliciously destroy or injure any 

as strangers. property 01 such society, or shall forge any deed, 

bond, security for money, receipt, or other instru- 
ment, whereby the funds of the society may be exposed to loss, 
shall be subject to the same prosecution, and, if convicted, shall be 
liable to be punished in like manner as any person not a member 
would be subject and liable to in respect of the like offence, 

12. Whenever it shall appear to the governing body of any 

society registered under this Act, which has been 
Societies enabled established for any particular purpose or purposes, 
a!bSdge ihek ^piu- advisable to alter, extend, or abridge 

poses. such purpose to or for other purposes within the 

meaning of this Act, or to amalgamate such society 
either wholly or partially with any other society, such governing 
body may submit the proposition to the members of the society in 
a written or printed report and may convene a special meeting for 
the consideration thereof according to the regulations of the society; 

but no such proposition shall be carried into effect unless such 
report shall have been delivered or sent by post to every member 
of the society ten days previous to the special meeting convened by 
the governing body for the consideration thereof, nor unless such 
proposition shall have been agreed to by the votes of three-fifths of 
the members delivered in person or by proxy, and confirmed by the 
votes of three-fifths of the members present at a second special 
meeting convened by the governing body at an interval of one 
month after the former meeting. : 



Provision for dis- 
solution of societies 
and adjustment of 
their affairs. 
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13. Any number not less than three-fifths of the members of 
any society may determine that it shall be dis- 
solved, and thereupon it shall be dissolved forth- 
with, or at the time then agreed upon, and all 
necessary steps shall be taken for the disposal and 
settlement of the property of the society, its claims 
and liabilities, according to the rules of the said society applicable 
thereto, if any, and, if not, then as the governing body shall find 
expedient, provided that, in the event of any dispnte arising among 
the said governing body or the members of the society, the adjust- 
ment of its affairs shall be referred to the principal Court of original 
civil jurisdiction of the district in which the chief building of the 
society is situate,; and the Court shall make such order in the 
matter as it shall deem requisite : ^ 

Provided that no society shall be dissolved unless three-fifths 
of the members shall have expressed a wish for 
such dissolution by their votes delivered in person, 
or by proxy, at a general ineeting convened for the purpose : 

Provided that whenever the Government is a member of, or a 
contributor to, or otherwise interested in, any 
society registered under this Act, such society 
shall not be dissolved without the consent of 

Government. 

13. If upon the dissolution of any society registered under 
Uponadiasolution there shall remain after the satisfaction 

no member bo re- of all its debts and liabilities any property what- 
ceive profit. soever, the same shall not be paid to or distribut- 

ed among the members of the said society or any of them, but 
shall be given to some other society, to be determined by the votes 
of not less than three-fiftbs of the members present personally or 
, ^ by proxy at the time of the dissolution, or, in de- 

Glause no* 4° « , , « , , „ 

apply to Joint-stock raiilt thereof, by such Court as aforesaid : Provided, 

Companies. however, that this clause shall not apply to any 

society which shall have been founded or established by the contri- 
butions of share-holders m the nature of a Joint-stock Company. 

13. For the purposes of this Act a member of a society 
- ^ ^ shall be a person who, having been admitted 

therein according- to the rules and regulations 
thereof, shall have paid a subscription, or shall have signed^ the roll 


Assent required. 


Government con- 
sent. 



Disqualified mem- 
bers. 
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or list of members thereof, and shall not have resigned in accord- 
ance with snch rules and regulations; but in all 
proceedings under this Act no person shall be 
entitled to vote or to be counted as a member 
whose subscription at the tim.e shall have been in arrear for a 
period exceeding three months. 

10. The governing body of the society shall be the governors, 
council, directors, committee, trustees or other 
body defiucd!^*^^”*"^ body to whom by the rules anda’egulations of the 
society the management of its affairs is -entrusted. 

17. Any company or society established for a literary, scienti- 
fic or charitable purpose, and registered under 
Registration of XLIII of 1850, or any such society establish - 

societies formed be- ; ... . i • p 

force Act. ed and constituted previously to the passing or 

this Act but not registered under the said Act 
XLIII of 1850, may at any time hereafter be registered as a 
society under this Act ; subject to the proviso that no such company 
or society shall be registered under this Act 
unless an assent to its being so registered has 
been given by three-fifths of the members present personally, or 
by proxy, at some general meeting convened for that purpose by 
the governing body. 

In the case of a company or society registered under Act 
XLIII of 1850, the directors shall be deemed to be such governing 
body. ' 

In the case of a society not so registered, if no such body shall 
have been constituted on the establishment of the society, it shall 
be competent for the members thereof, upon due notice, to create 
for itself a governing body to act for the society thenceforth. 


Assent required. 


(Mote). 

Legislative changes. 

Act XLIII of 1850 has been repealed by the Indian Companies Act, 1366 (X 
of 1866), S. 210. S 

18. In order to any such society as is mentioned in the last 
preceding section obtaining registry under this 
Such societies to sufficient that the governing body 

file memorandum, file with the Kegistrar of Joint-stock Companies 

etc., with Registrar ^ * , , - n ,, 

of Joint-stock Com- ^ ^ a memorandum showing the name of the 

society, the objects of the society, and the names, 
addresses and occupations of the governing body, 
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together with a copy of the rules and regulations of the society 
certified as provided in section 2, and a copy of the report of the 
proceedings of the general meeting at which the registration was 
resolved on. 

(Note). 

Legislative changes, 

The words and figures “ under Act XIX of 1857 ” in this section wore repealed 
by Act XVI of 1874. T 

N.B. — See now the Indian Companies Act, 1882 (VI of 1882), S. 255. 

19. Any person may inspect all documents filed with the 
Begistrar under this Act on payment of a fee of 
one rupee for each inspection, and any person 

may require a copy or extract of any document 
or any part of any document, to be certified by the Eegistrar, on 
payment of two anftas for every hundred words 
of such copy or extract ; and such certified copy 
shall he 'prima facie evidence of the matters therein contained in all 
legal proceedings whatever.. 

20. The following societies may be registered under this 

Act : — charitable societies i, the military orphan 
Act appiiS.^°°^^^^^^ funds or societies established at the several presi- 
dencies of India, societies established for the 
promotion of science, literature, or the fine arts, for instruction, the 
diffusion of useful knowledge, the foundation or maintenance of 
libraries or reading rooms for general use among the members or 
open to the public, or public museums and galleries of paintings 
and other works of art, collections of natural history, mechanical 
and philosophical inventions, instruments, or designs. 

(Notes). 

/. — ** Charitable societies.’* 

Gharitiable society existing for management of public mosque. 

(a) A religious purpose may be a charitable purpose, and a society for religious 
purposes will ordinarily be a society for charitable purposes. Charit- 
able purposes are not restricted to the giving of alms or other 
charitable reliefs, but the words have a much wider legal meaning. 
[In re White : White v. White, L.R. (1893) ; 2 Oh. D. 41, F.} . 28 A. 
384=A.W.N. (1906) 159 = 3 A.L.J. 124. 0 

(ii) A religious society, which had, for its object, the control and management 
: of, and the protection of the property appertaining to, or certain 
« public mosque, was held to be a society which might legally be 

registered under the provisions of 'the Societies Registration Act, 
1860, (Ibid.) )l 
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Passed on the 11th April, 1876. 

HISTOBICAL MEMOIR. 


Year. 

No. 
of Act. 

Name of Act. 

IT - ■ " 

How afiected. 

1839 

VT 

Bank of Bengal ... 

Rep., Act IV of 1862. 

1840 

III 

Bank of Bombay 

Do. Bom. Act X of 1863. 

1843 

IX 

Bank of Madras ... ... 

Do. Mad. Act V of 1862. 

1854 

XXI 

Banks of Bengal, Madras & Bombay. 

* 

Do. Act IV of 1862, Mad Act 
V of 1862 and Bom. Act X of 
1863 respectively. 

1855 

XXVII 

Do. do. 

Do. do. 

1862 

JV 

Bank of Bengal 

Rep., Act XI of 1876. 

1862 

V 

Payment at Presidency Bank.s 

Do. do. 

1862 

V 

(Mad.) 

Bank of Madras ... ^ ... 

Do. Mad. Act VI of 1866. 

1862 

VI i 

Annexing scliedule to Act IV of 1862. 

Do. Act XI of 1876. 

186S 

X 1 

(Bom.) 

Bank of Bombay 

Do. 

1863 

XXIX ! 

Receipts of Presidency Banks 

Do. 

1866 

VI 

(Mad.) 

Bank of Madras 

Do. 

1870 

XIX 

Bank of Bengal 

Do. 

1876 

XI 

Presidency Banks 

N.B. — Vide also scliedule to this t 

Rep. in part and amended, Act 
V of 1879. 

Amended, Act XX of 1899 ; 
Act I of 1907. 

let, infreu 


An Act for constituting and regulating the Banks of Bengal, 
Madras and Bomhay. 

Whereas the Bank of Bengal is now constituted and regu- 
lated by Act IV of 1862 as amended by Acts VI 
of 1862 and XIX of 1870, and its capital 
consists of twenty-two millions of rupees, in shares of one thousand 
rupees each ; 

And whereas the Bank of Madras’ is now constituted and 
regulated by Madras Act VI of 1866, as amended by Madras 
Act I of 1871, and its capital consists of five millions six hundred 
and twenty-five thousand rupees, in shares of one thousand rupees 
each : 



6 


let XI of 1876 (the PEESIDBNOY T3ANKS act). 

And whereas a Bank named the Bank of Bombay was consti- 
tuted and regulated by Bombay Act X of 1863, as amended by 
Bombay Acts XV of 1866 and I of 1867 ; but such Bank has been 
wound up and the said Bombay Acts are now obsolete and should 
be expressly repealed ; 

And whereas on the tenth day of December, 1867, a Joint-Stock 
Banking Company was registered and incorporated at Bombay, by 
of 3866, virtue of the Indian Companies Act, 1866'^ , under the name of 
“ The New Bank pf Bombay, Limited,” with a Memorandum of 
Association and Articles of Association then also registered, and 
prescribing the constitution and regulations for the management of 
such Bank ; 

And whereas the G-overnment of India now holds two thousand 
two hundred shares in the said Bank jj^f Bengal, and five hundred 
and sixty -two and a half shares in the said Bank of Madras ; and, 
under the provisions of the said Act IV of 1862 and Madras 
Act VI of 1866, is bound to appoint, and has power to remove, 
certain of the directors of the said Banks of Beligal and Madras 
respectively, and has also power to give a proxy to any person 
whom the Governor-General In Council may appoint, to attend 
and vote at any meeting of the proprietors of each of the same 
Banks ; 

And whereas the Government of India has determined to sell 
its said shares and to surrender its said powers ; and it is expedient 
to relieve the said Government from the said duty of appointing 
directors, and to repeal the said enactments and to consolidate such 
of them as relate to the said Banks of Bengal and Madras respectively 
with the changes rendered necessary or desirable by such sale, 
surrender and relief ; 

And whereas it is expedient to reduce the said capital of the 
Bank of Bengal by two millions of rupees and to reduce the said 
capital of the Bank of Madras by six hundred and twenty-live 
thousand rupees, and to divide the capital so reduced of each of the 
same Banks into shares of five hundred rupees each ; 

And whereas it is expedient that the said New Bank of Bombay, 
Limited, should be reconstituted and regulated, in manner in this 
Act provided, under the name of the Bank of Bombay ; It is hereby 
enacted as follows : — 
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Ss. 1 &2] Aot Jtl of 18?^ (tSe peesIdbKcy banks Act). 

* (Notes). 

“ The Presidency Banks Act, 1876.” 

(1) Statement of objects and reasons. 

1^’oj- see Gazette of India, 1875, Pt. V, p. 289. I. 

(2) Report of the select Committee. 

jTor see Gazette of India, 1876, Pt. V, p. 328. B 

(3) Proceedings in Council. 

jior see Gazette of India, Supplement, 1875, pp. 1030 & 1057 and {ihid.), 

1876, pp. 331, 335. C 

14) Places where Act had been declared to be in force. 

This Act has been declared by notification under S.*3 (a) of the Scheduled 
Districts Act, 1874, to be in force in the following Scheduled Districts, 
vis . — 

The District Hazaribagh, Dohardaga (now called the 
Ranch District), see Calcutta Gazette 1899, Pt. I, 
p, 44, and it then included the present District of 
Palama, (which was separated in 1894), and Pargana 
Dalbhum and the Kolhan in tlft District of Sing- 

bhum. See Gazette of India, 1881, 

Pt. I, p. 504. 

It has been declared in force in Upper Burma (except the Shan States) by the 
Burma Laws Act, 1898 (XIII of j>898), S. 4 and Sch. I. D-E 

(5) Legislative changes. 

The following Acts have been repealed by this Aot, S. 2 and Schedule. 

Act VI of 1862, Aot VI of 1862, Bombay Act X of 1863, Madras Aot VI of 1866, 
Bombay Acts XV of 1866, I of 1867, Act XIX of 1870, Madras Aot I 
of 1871. P 


2.—” The Indian Companies Act, 1866. ” 
N.B. — See now the Indian Companies Aot, 1882. 

OHAPTBE I. 


Preliminary. 


Short title. 

Commencement. 


1. This Act may be called the Presidency 
Banks Act, 1876 ; 

and it shall come into force on the first day 
of May, 1876. 


2. On and from that day the Statube specified in tlie first part 
of the schedule hereto annexed shall be repealed 

Repeal of enact- extent mentioned in the third column 

menus. 

thereof, and the Acts specified in the second, third 
and forth parts of the same schedule shall be wholly repealed. 
But all bye-laws and regulations made under any such Act, and 
then in force, sshall, so far as they are consistant with this Act, be 
deemed to have been made hereunder. 
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IctXI of 1876 (the PRESIDENCY BANKS AOT), [Ss. 2 & S 


Intorpretation- 

clause. 


The references made in the Indian Companies Act, 1866, to 
the Bank of Bengal, the Bank of Madras and tlie 
x^f Bank of Bombay, shall be deemed to be made 

respectively to the Bank of Bengal, the Bank of 
Madras and the Bank of Bombay as constituted by this Act. 
Intorpretation- 3. In this Act, Unless there be something 

repugnant in the subject or context, — 

“ the Bank ” means the Bank of Bengal, the Bank of Madras 
or the Bank of Bombay (as the case may be), as 
constituted and regulated by this Act : 

“ capital ” means the capital for the time 
“Capital.” 1 .c I u -D 1 

being of the Bank : 

^ “shares” means the shares for the time 

being of the capital, and includes also half shares . 
“capital stock” means that part'^of the capital into which 
“ c p't 1 St k ” paid-up shares have been converted or 

consolidated, and in the case of the Bank of Bengal 
and the Bank of Madras includes the present consolidated stock of 
such Banks respectively ; 

“ registered ” means registered in the books 
oftheBLk: 

, ,, , “shareholders” means the duly registered 

Shareholders. 

holders from time to time of the shares of the 
Bank : 

“Proprietors” “proprietors” means the duly registered 

holders from time to time of the capital stock of 
the Bank : 

, .. “ directors ” means the directors assembled 

Directors.' « , , n . « , . „ 

for the purpose or performing any of their func- 
tions under this Act : 

“board” means a meeting of the directors duly called and 
,, ,, constituted, or, as the case may be, the directors 

assembled at a Board : 

“auditors” and “secretary” mean those 
“Auditors ” and respective officers from time to time of the Bank, 
“Secretary.” and “ seeretary ” includes a secretary and treas- 

urer and a deputy secretary : 

“ general meeting” means the meeting of proprietors or share- 
„ holders or both, held annually under section 49; 

“General meeting.” . ’ 

it includes any adjourned holding thereof ; 


“Auditors 

“Secretary., 


“General meeting.” 
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Ss. 3&53 Act XI of 1876 (thb presidency banks act). 


“ Special meeting ’’ in eans a meeting of proprietors or share- 
holders or both, held for the transaction of some 
particular business specified in the notice con- 
vening the meeting ; it includes any adjourned 

holding tliereof : 


“ Special resolu- 
tion . ’ ’ 

“ Office,” 

“Goods.” 


” Presidency of 
Port St. George. ’ ’ 


“ Presidency of 
Bombay.” 


Presidency of 
Port William. 


“ special resolution ” means a resolution passed 
at a special meeting : 

“office ■’ means the office or principal office for 
the time being of the Bank : 

“ goods ’’ includes also bullion, wares and 
merchandise : 

“ Presidency of Fort St, G-eorge ” means the 
territories now under the Government of the 
Governor of Fort St. George in Council : 

“ Presidency of Bombay” means the ter- 
ritories now under the Government of the Gover- 
nor of Bombay in Council ; and 

“ Presidency of Fort William ” means all 
the territories in British India other than the 
Presidency of Fort St. George and the Presidency 
of Bombay. 


CHAPTEE II. 


CONSTITIIlTON. 


The several persons who, when this Act comes into force, 
p . ^ ^ are re.spectively the proprietors and shareholders 

sbareboiders of pro- of the said Bank of Bengal, Bank of Madras and 
Sles^cmpor^te ^ew Bank of Bombay, Limited (hereinafter called 
the present Banks), or who shall at any time 
thereafter, by virtue of this or any other Act regulating the Bank, 


become proprietors or shareholders, shall continue and constitute 
and be bodies corporate with perpetual succession under the 


name,— 


in the case of the proprietors and shareholders of the said Bank 
of Bengal — of “ The Bank of Bengal,” 

in the case of the proprietors and shareholders of the said Bank 
of Madras — of “ The Bank of Madras,” and 

in the case of the shareholders and proprietors of the said New 
Bank of Bombay, Limited^ — of “ The Bank of Bombay,” 

and shall respectively possess and enjoy all the rights, powers 
and immnnities incident by law to a corporation aggregate ; subject. 
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neverfeheless, to the provisions of this or any other Act lor the 
time being in force regulating the Bank, 

and, in particular, the proprietors of the Bank shall not be 
with limited liabi- liable for its debts and engagements, and the 
lity. shareholders of the Bank shall be so liable only 

to the extent of their shares not fully paid up. 

The several persons virho are then proprietors and shareholders 
of each of the present Banks of Bengal and 
sliSoMSfof pre^ Madras, or the executors or administrators of 

sent Banks to be pro- proprietors and shareholders respectively, 

pnetors and share- i _ • , 

holders of. new shall he entitled to be registered as proprietors 

and holders of a like quantity of stock and a 
proportionate number of shares i, as is or are then registered in 
their names respectively, or in the names of the persons whom 
they represent respectively in the boolfs of each of the said present 
Banks of Bengal and Madras, two shares in the Bank of Bengal as 
constituted by this Act being deemed equivalent to one share in 
the present Bank of Bengal,* and two shares in the Bank of Madras 
as constituted by this Act being deemed equivalent to one share in 
the present Bank of Madras, 

and the several persons who are then shareholders of the said 
New Bank of Bombay, Limited, or the executors or administrators 
of such shareholders respectively, shall be registered as holders of a 
like number of shares of the Bank of Bombay as constituted by this 
Act as are then registered in their names respectively, or in 
the names of the persons whom they represent respectively 
in the books' of the said New Bank of Bombay, Limited ; and all 
such shares upon which the sum of five hundred rupees has then 
been paid, shall be deemed to have been fully paid up. 

(Note). 

1. — “ Bniitled to be registered as proprietors. .shares.** 
Certificate-holder under Act XXYII of 1860—Registration of proprietors of Bank 
, , Shares. ' 

The mother of an infant holding a certificate under Act XXVII of 1860, to 
cDfieot debts due to the infant’s estate, having failed to obtain regis- 
tration of her name under section 4 of Act XI of 1876 in respect of 
such shares, applied to the District Court to have the certificate 
amended by inserting a power to her to negotiate such shares, but 
the application was rejected. JSeld that the application had been 
legally rejected, 11 G.L.E. 274 = 8 0. 300. 

The holder of a certificate under Act XXVH of 1860 is not entitled to registra- 
tion under this section (76id!.). ® 
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Ss. S&6| Act XI of 1876 (the PBESU5ENCY BANKS ACT). 


5. All the property, moveable and immoveable, and all the 
^ securities, claims and demands, and the benefits of 

senfc^* BanL ”to vest all agreements, of or to which the present Banks 
respectively possessed or entitled, 
or which shall, or but for this Act might be, on 
the said first day of May 1876, or might at any time thereafter have 
been, due to, or claimed by, the said Banks respectively shall, by 
virtue of this Act, become vested in and devolve upon, and may be 
claimed, made and recovered by, — 

in the case of the said Bank of Bengal, — the Bank of Bengal as 
constituted by this Act, 

in the case of the said Bank of Madras, — the Bank of Madras as 
constituted by this Act, and 

in the case of the said New Bank of Bombay, Limited, — the 
Bank of Bombay as constituted by this xA.ct ; 

and the Bank shall, from and after the said first day of May 
1876, be liable and subject to all debts, claims and 
demands which shall .then be due or claimable 
from, or which, but for this Act, might be then, 
or might at any time thereafter, have been due or claimable from or 
made against the said Bank of Bengal, Bank of Madras or New 
Bank of Bombay, Limited, as the case may be, 

and no suit or legal proceeding then pending by or against the 
said Bank of Bengal, Bank of Madras or New Bank of Bombay, 
Limited, shall cease, or abate, or become defective, in consequence of 
this Act, but may be continued and prosecuted by or against the Bank. 


Claims against pre- 
sent Banks. 


6. The transfer of the assets and liabilities of 
. New Bank of the said New Bank of Bombay, Limited, to the 
womiftp Bank of Bombay by virtue of this Act, shall 

operate as a winding-up and liquidation of the 
said New Bank of Bombay, Limited. 

No shareholder or creditor of the said New Bank of Bombay, 

Limited, shall take any proceedings for winding-up the same under 

the Indian Companies Act, 1866i-> or any Act for the time being in x of 1866 . 

force relating to the winding-up of Companies ; 

and no person shall make, assert or take any claims, demands 
or proceedings against the same Bank, or the directors or officers 
thereof, except so far as may be necessary for enforcing the pro- 
visions of this or any other Act for the time being in force regulat- 
ing the Bank of Bombay. 
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(Note). ^ 

The Indian Companies Act, 1866. ” 

N.B. — See now the Indian Companies Act, 1882, 6"1 

7. The Bank shall sue and he sued by its 
said corporate name ; 

and shall use such corporate seal as the direc- 
tors from time to time appoint ; 

and may as such body corporate acquire and hold, either abso- 
lutely or conditioiaally, for a term or in perpetuity, any property 
whatsoever, moveable or immoveable, and transfer, assign and con- 
vey the same. 

8. The seal of the Bank shall not be affixed to any intrument 
except in the presence of at least two directors 
Seal bow used. and of the Secretary and Treasurer, who shall 
sign their names to the instrument in token of 
their presence, and such signing shall be independent of the signing 
of any person who may sign the instrument as a witness. 

Unless so signed as afdresaid, such instrument shall be of no 
validity. 

Contracts 
made. 

(a) 


(h) 


(c) 


9, Contracts may be made on behalf of the 
Bank as follows : — 

any contract, which, if made between private persons, 
would be by law required to be in writing, and, if made 
according to English law, to be under seal, may be 
made on behalf of the Bank in writing under its corpo- 
rate seal, and such contract may be in the same manner 
varied or discharged : 

any contract, which, if made between private persons, 
would be by law required to be in writing signed by the 
parties to be charged therewith, may be made on behalf 
of the Bank by writing signed by any person acting 
under the express or implied authority of the Bank, and 
such contract may in the same manner be varied and 
discharged ; 

any contract, which, if made between private persons, 
would by law be valid, although made by parol only and 
not reduced into writing, may be made by parol on 
behalf of the Bank by any person acting under the 
express or implied authority of the Bank, and such con- 
tract may in the same manner be varied and discharged ; 


Banks to sue and 
be sued in corporate 
name, 

and use corporate 
seals, and may hold 
any transfer pro- 
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and all coiitfacts made aGCording to the provisions herein con- 
tained shall be effectual in law and shall be binding upon the Bank 
and other parties thereto and their legal representatives : — 

OHAPTEE III. 

Capital. 

10. The capital of the Bank of Bengal shall consist of twenty 
millions of rupees in shares of five hundred rupees 
each, divisible into half shares, with power to in- 
crease the same, in manner hereinafter provided 

51^ * * 

of the Bank of Madras shall consist of five millions 
of rupees, in shares of five hundred rupees each, 
divisible into half shares, with power to increase 
the same, ii^ manner hereinafter provided * 
of the Bank of Bombay shall consist of ten millions 
of rupees, in shares of five hundred rupees each 
divisible into half shares, with power to increase 
the same, in manner hereinafter provided 
(Note). 

The words “ to thirty millions of rupees ” at the end of the first para, “to 
twelve millions of rupees” at the end of the second para, and “to 
twenty millions of rupees ” at the end of the third para, in the sec- 
tion were repealed by the Presidency Banks (Amendment) Act, 1907 
(I of 1907), S. 2. ' H 

11. The capital of the said New Bank of 
Banlf^^of Bombajp Bombay, Limited, already created, shall, on the 
Limited, to bo capi- first day of May, 1876, constitute the capital of the 

tal of Bank of Bom- 4 !-dt i 

bay. Bank or Bombay, subject to he increased as 

aforesaid. 

12. Any shareholder may from time to time surrender his 
wholly paid-up shares, or any of them, to the 
iip^sBa?Sor°stock!' directors, and demand and receive from the Bank, 
in lieu thereof, capital stock to the amount repre- 
sented by the shares so surrendered, 

and any proprietor may from time to time surrender his stock, 
or any portion thereof, to the directors, and de- 
fof mand and receive from the Bank, in lieu thereof, 
shares to the like amount, or as near thereto as 
practicable. 


Capital of Bank of 
Bengal. 


The capital 

Capital of Bank of 
Madras. 


The capital 

Capital of Bank of 
Bombay. 


Legislative change. 



14 


let XI of 1876 (the PEEstDBNOY BANKS act). [Ss. 13tol5 

13. The proprietors and shareholders of the Bank may from, time 
to time by special resolution and with the previous 

Power to mcreaae sanction of the Governor-General in ( louncil 
or reduce capital. • i i 

increase or reduce the capital or the Bank : 

Provided that no such special resolution shall be deemed to 
have been passed, unless at least one-third in number of the pro- 
prietors or shareholders, holding at least one-half of the paid-up 
capital of the Bank for the time being, be present in person or by 
proxy, and a majority poll by open voting in favour of the said 
resolution. 

15. When any such special resolution to increase the capital 
Procedure on re passed, the directors may, subject to the 

solution to increase provisions of this or any other Act for the time 
being in force regulating such Bank, and to the 
special direction (if any) given in refei,’ence thereto by the meeting 
at which such resolution has been passed, — 

{a) make such orders as they think fit for the opening of 
subscriptions towards such increase of capital by the 
proprietors and shareholders ; 

{h) allow to the proprietors and shareholders such period to 
fill up the subscription as to the directors seem fit ; 

(c) prescribe the manner in which the proprietors and share- 
holders shall subscribe and pay into the Bank the pro- 
portions of new capital which they may respectively 
desire to subscribe ; and 

{d) make such orders as the directors think fit for the dis- 
posal and allotment of the amount of new capital that 
may not be subscribed for and paid up in manner 
aforesaid. 


(Note). 

Legislative change. 

The following proviso at the end of this section was repealed by the Presidemey 
Banks Amendment Act, 1907 (I of 1907), S. 2 — 

“ Provided that the capital shall not exceed, in the case of the Bank of Bengal 
thirty millions of rupees, in the case of the Bank of Madras, twelve 
millions of rupees, and in the case of the Bank of Bombay twenty 
millions of rupees.” j 

15. When any such special resolution to 
reduce the capital has been passed, the directors 
may (subject as aforesaid) prescribed the manher 
in which the reduction shall be camed into 
effect. 


Procedure on 
resolution to reduce 


Ss. 16 k 17] Act Xl of 1876 (a?HB pbesidbnoy banks act). 16 

9 16. Any new capital created under the pro- 

New capifcni to be visions of section 13 shall be subject to the pro- 
subject to provisions .i X. 

of Act. visions of this or any other Act regulating the 

Bank in force for the time being. 

CHAPTEE IV. 

Forpbitube of Stock and Shares. 

17. If any proprietor or shareholder is indebted to the Bank, 
the Bank may withhold payment of the dividends 

i owers m regard c i • 

to proprietors or ou the stock or shares ot such proprietor or share- 

edTo^Bauk*^^^ holder not being registered as held in trust, or as 

executor or administrator, and apply them in 
payment of the debt ; 

and the Bank may refuse to register the transfer of any such 
stock or shares until payment of such debt ; 

and after demand and defliult of payment, and notice in that 
behalf given to such proprietor or shareholder, or his constituted 
agent, or by public advertisement in the Local Official Gazette, if 
the debt remain unpaid for the space of* three months after such 
notice, the Bank may advertise in the Local Official Gazette such 
stock or shares for sale on a day not less than fifteen days from the 
publication of such advertisement ; 

and may, on such day, sell by public auction, and subject to 
such conditions, if any, as the Bank thinks fit, such stock or shares, 
or so much or so many thereof as may be necessary and apply the 
proceeds thereof in or towards payment of the said debt, with 
interest, from the day appointed for the payment of such debt to 
the time of actual payment, at such rate as may have been agreed 
upon, or, in the absence of such agreement, at the highest rate 
current for advances by way of local discounts by the Bank ; 

and shall pay over the surplus, if any, to such proprietor or 
shareholder or to his lawful representative. 

(Notes). 

1 . — “ Powers itt regard — to Bank.^’ 

Section refers only to debts presently payable — Refusal to transfer. 

(а) The language and the evident intention of 17 point to a present debt 

only as conferring a right upon the Bank to refuse either to register 
a transfer or to pay dividends, 1 C.L.R. 607, (518) = 3 0. 392. J 

(б) ITiis view is strongly fortified by the English case of the Stoddoii Mal- 

leable Iron Co- Oh. D. 101, in which it was held that the words 
“ due ” and “ indebted ” in the Articles of Association of a Trading 
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i,~~“ Powers ia regard — to Banks* *~[Oondf.ded). 

Company, whicli gave to the Company a lion upon aharoH similar to 
that given by this Act to the defendant, must bo taken to refer to 
debts presently payable. {Ibid.) ^ 

(c) In order to entitle a plaintifi to a mandatory order directing the Rank of 
Bengal to register a transfer, the plaintiff must show that ho applied 
for such registration at a time and under circumstances when the 
Bank was enabled and bound to comply with the request. An appli- 
cation made during a time when, in accordance with Act XI of 187tj, 

S. 20, the transfer books are closed, has no more effect than if it bad 
never been made, (Ibid.) 

OHAPTBE yi . 

Certificates, TRANSPEii and Transmission of Shares and stock. 

(Note!. 

/, — “ Chapter V.** 

Scope of this Chapter- 

Chapter V of the Act deals with certificHtes and the transfer and transmission 
of shares and provides a change in the legal title to shares in three 
ways, (a) by transfer by the Act of the shareholder, (b) by survivor- 
ship, and (c) by transmission on death, insolvency or bankruptcy or 
(in the ease of a female member) on marriage. (See Ss. 20, 22 and 
23 of this Act). 2 Bom. L.R. 467. (473). M 

18. Every shareholder shall be entitled to a certificate, under 
Certificates for the corporat^e seal of the Bank, and signed by , two 
directors and the Secretary and Treasurer, 
specifying the shares held by him, and in the case of shares which 
are not wholly paid up, the amount paid thereon, 

and any holder of more than one-half share, may, at his option, 
demand a certificate for each such half share, or one or more certi- ■ 
ficates for all or any of such half shares, and such certificate or 
certificates shall be delivered to him accordingly : Provided that the 
number of such certificates shall in no case exceed the number of 
half shares in respect of which they are so delivered. 

Every proprietor of capital stock shall be entitled to a receipt 
Bs^eiptsferstek. “8“®^ two directors and the Secretary and 
Treasurer, and specifying the amount of stock 
held by him, and any such proprietor may, at his option, demand 
one receipt for the whoje of the stock, or separate receipts for any 
■ portions of the stock, so held by him, and such receipt or receipts 
shall be delivered to him accordingly : Provided that no receipt 
shall be delivered for a portion of stock less than two hundred and 
fifty rupees. 
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For every certificate and receipt delivered under this section 
-Fees for certi- there Shall be paid such fee as may for the time 
fioates a,iid receipts. being be prescribed under section (53, clause (/«) • 
Provided that no fee shall be payable for certificates or receipts 
delivered to the persons referred to in section 4 for shares in or 
stock of the Bank. 

Certiiacates cand Every such certificate and receipt shall he 

receipts to be evi- pvima fade evidence of the title of the share- 
holder or proprietor to the shares or stock therein 
specified. » 

19. The stock and shares of every proprietor and shareholders 

' Stock and shares moveable property, capable of being 

to be moveable pro- transferred in manner provided by the regulations 
‘ contained therein, or in any other Act regulating 

the Bank for the time being in force, and shall not be of the nature 
of immoveable property ; and each share shall be distinguished by 
its appropriate number. 

20. Every transfer of stock or shares may be by endorsement 

Form of transfer certificate or ‘in such other form as the 

Board board from time to time may approve, and shall 

be presented to the Bank of accompanied by such 
evidence as the board may require to prove the title of the transferor. 

• Every such transfer shall he verified in such manner as the 
Board may require require, and the board may refuse to register 

evidence of trans- any such transfer until the same be so verified, 
mission. 

and, in the case of shares not fully paid up, unless 
the transferee is approved by the board. 

The transferor shall be deemed to remain the 
remain^ proprietor pi-’oprietor 01 ’ holder of the stock or shares, trans- 
fcrred until the name of the transferee is register- 
ed in respect thereof. 

21. The directors may from time to time close the register and 

transfer-books i, of the Bank for any period or 
transfer-books. periods not exceeding in the whole thirty days in 

any twelve consecutive months. 

(Note). 

I. The directors — transfer- books,'* 
iLpplication made when transfer-books are closed. 

An application made during a time When, in accordance with this .section, the 
transfer-books are closed, has no more effect than if it had never been 
made. 3 0. 392=1 O.L.R. 507. W 
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Notice of trusts. 


22. The proprietors and -shareholders for 
^^Gorporation^^^^ the time being, and no other persons, shall be 
proprietors or aliaro- members respectively of the bodies corporate 
iioldua onb • hereby constituted, 

and, except for the purpose of excluding the provisions of sec- 
tion 17, the Bank shall not be bound or affected 
by notice of any trust to which any stock or share 
may be subject in the hands of the proprietor or holder i thereof ; 

and when any stock or share is vested in more than one pro- 
*prietor or holder, snch proprietors or shareholders 

Shares vested in gj^all, as between themselves and the Bank, be 
several holders. ’ .,, , i. • 

considered as joint owners with benefit of survi- 
vorship ; 

Provided that, as regards voting at meetings, service of notices, 
and receipt of dividend, the person whose name stands first in the 
register as one of the proprietors or holder of such stock or shares 
shall be deemed the sole proprietor or holder thereof. 

* (Notes). 

The proprietors — or holder.^' 


Scope of the Section-Notice of tract. 

(а) This section provides that the shaceholders foe the time being and no other 

person shall be members of the bank and that the bank shall not 
(subject to an eoxeption not now material), be bound or affeotpd even 
by notice of any trust to which the share may be subject in the hands 
of the holder. 2 Bom. L.R, 467 (m) = 24 B. 3S0. 0 

(б) This provision, it will be noticed in passing, goes further than 8. 29 of the 

Indian Companies Act of 1882, (Ibid.) (474) = 24 B, 350, R 

(c) The effect of S. 22, is that a share as between the Bank and ail who may 
be interested in it, is the exclusive and separate property of the regis- 
tered shareholder. [Ibid.) Q 

id) This result, it should be noted arises not out of mere contracted obligation, 
but out of. a provision of the legislative force capable of moulding 
the rights of individuals in a form not otherwise possible by mere 
contract. (Ibid,) U 

(e) It was argued that on the death of a shareholder the provisions of S. 22 
come to an abrupt end but this appears to be putting a very narrow 
construction on the words. (Ibid.) S 

(/) The Court preferred to take the view expressed by James, L.J., in Baird’ scase 
L.E. 6 Oh. 136, where he says: the dead shareholder remains that 
is his estate remains~a member,” and said that, until there is such a 
transmission as the Act sanctions, the deceased holder must be treated 

as the shareholder for the time being, and the share must be deemed 
to be in bis hands as the holder thereof, so that the Bank is not 
bound or affected by notice of any trust relating to the share. (I5ici.)T 
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Transmission of 
stock or sliares of 
deceased proprietors 
or skarelaolders. 


23. When by the death of any proprietor or shareholder his 
stock or shares shall devolve on his legal represent” 
ative, the Bank shall not be bound to recognizei, 
any legal representative of such proprietor or 
shareholder, other than a person who has taken 
out from a Court having jurisdiction in this 
behalf probate of the will or letters of administration to the estate 
of the deceased. 

Any person becoming entitled to stock or shares in consequence 
of the insolvency or bankruptcy of any proprietor 
Transmission on or shareholder, or in consequence of the marriage 
of any female proprietor or shareholder, may be 
registered as a proprietor or shareholder upon 
such evidence being produced as the directors may from time to 
time require. • 

(Notes). 

I. —“When by the death to recognize,’’ 

Shares, transfer of — Survivorship— Joint Hindu Family — Probate or letters of 
administration, necessity of producing. 


insolvency or mar- 
riage, 


(a) The sole surviving coparcener of a deceased Hindu cannot require a Bank 
incorporated under this Act to register him, by reason of his survi- 
vorship, as a shareholder in respect of shares in the Bank, which 
stand in the name of his deceased co-parcener, without the produc- 
tion of probata or letters of administration to the will or estate of the 
deceased. 2 Bom. L.R. 467 = 24 B. 350. U 


(it) Survivorship under the Act takes place when the share is vested in more 
than one holder ; for in that case the shareholders shall, as between 
themselves and the Bank, be considered as joint owners with benefit 
of survivorship. But a .share is only vested in hoidens when they are 
duly registered in the books of the Bank as the holders of that share. 
(Ibid). y 

CHAPTER VI. 

Directors. 


2i. The business of the Bank shall be managed by the board, 
„ , which shall in the first instance consist of six 

Board. 

directors, and may subsequently consist of such 
number, not less than six, and not more than nine, as may be fixed 
by a special resolution. . 

Such directors shall be selected by vote of a general or special 
meeting. 

Three of the directors shall form a quorum 
for the transaction of business. 
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25. The persons who, on the first day of May 1870, are 
respectively directors of the Bank of Bengal, the 

Present directors of Madras, and the New Bank of .Bombay, 

to be continued. ’ . 

Limited, shall be respectively directors of the 
Bank of Bengal, the Bank of Madras, and the Bank of Bombay, as 
constituted by this Act, subject to removal as hereinafter provided 
and to the other provisions herein contained. 

26. The two directors who have been 
go ou° by rotation longest in office shall go out of office at the 
annually. general meeting. 

Any director so retiring may be re-elected at such meeting ; 
and if any question arise as to which of the directors who have been 
the same time in office shall retire, such question shall be decided 
by the directors by ballot. 

21. Clause 1 . — No person shall 1>e qualified to serve as a 
director of a Bank who is not a proprietor or 

Qualification of holder in his own right of unencumbered stock 
directors. ® 

or shares *of such Bank, to the nominal amount 
of ten thousand rupees at the least, 

Disqualification of Claused . — No person shall be qualified to 

directors. serve as a director — 

if he holds the office of director, provisional director, 
promoter, agent or manager of any other joint-stock 
Bank established, or having a branch or agency, in 
British India, or advertised §bs about to be established, 
or to have a branch or agency, in British India ; or 
if he is a salaried officer of Grovernment not specially 
authorized by the Governor-General in Council to serve 
as a director ; 

and the office of director shall be vacated — 
if the person holding it resigns his office or dies ; 
if he accepts or holds any other office of profit under the 
Bank ; 

if he becomes insolvent or bankrupt, or compounds with his 
creditors ; 

if he is declared lunatic, or becomes of unsound mind ; 
if he is absent from the board for more than three consecu- 
tive months ; 
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president and vice- 
president. 


if he CGi^ses to hold in bis own right the ainonot or number 
of unencumbered stock or shares required to qualify 
him for the office. 

Clause 8 , — No two persons who are partners of the same mer- 
^ ^ cantile firm, or one of whom is the general agent 

same not to of, or holds a powerof|Drocuration from, the other, 
or from a mercantile firm of which the other is a 

bfUXlG ullil6. 

partner, shall be eligible or qualified to serve as 
directors at the same time. 

Clause 4 . — The proprietors or shareholders may, by a special 
Power to remove resolution passed by the votes of proprietors or 
directors. shareholders holding in the aggregate not less 

than one-half of the capital, remove any director before the expir- 
ation of his period of office, and appoint in his stead a qualified 
person, who shall in all respects stand in his place. 

28. At the first meeting of the directors in every year, they 
Directors to choose choose a president and vice- president from 

among themselves, ' and whenever the office of 
president or vice-president becomes vacant, they 
shall, at their next meeting, choose a successor 
for the remainder of the current year : 

[Provided that no person shall be chosen to be president or 
vice-president twice in succession.] 

The president, or in his absence the vice-president, shall be 

. chairman at all meetings whether of directors or 

Chairman. ° , 

of proprietors or shareholders, or ot proprietors 

and shareholders, and shall have an additional or casting vote in all 
cases of an equal division of votes : Provided that 
if both the president and vice-president be absent 
at any meeting, the directors present shall elect a chairman for 
such meeting from among themselves, and such chairnian shall, 
in case of an equal division of votes, have an additional or casting 
vote. 

(Notes). 

Legislative change. 

The proviso after the first para of this section was added by Presidency Banks 
Act, V of 1879, S. 2. ^ W 

I,—** Casting vote.** 

Casting vote. 

The Chairman has usually a easting vote. Evans and Cooper, p. 76. X 


Casting vote 1 . 
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29. The board shall have pow®r at any tiiBG, 
and from time to time, to supply any vacancies 

VacMciea among . , „ , , i j i 

directors how filled in their number arising trom the death, rosign- 

ation or disqualification, under section 27, of any 
director. 

Any director so appointed shall, for the purposes of section 2(5, 
be considered to have held office from the date on which the direc- 
tor in whose place he is appointed was elected, or (where such 
director was appointed under this section) from the date on which 
his mediate or immediate predecessor was elected. 

30. All acts done by any person acting in 

vaM^^^nobwibhTfeanr ^ director shall be as valid i as if 

ing subsequent dis- he was a director, notwithstanding it be after- 
catfon, wards discovered 2 that there was some defect in 

his appointment or qualification, 

(Notes). 

/. — As valid.*’ 

(1) Scope of section. 

While the seotjon in propei' circumstances validates the man’s act as if he hold 
the office, it does not validate his tenuro of the oflioe, c.p., so as to 
entitle him to the remuneration attached to it. E, 1’. Birkenshatv, 
(1904), 2 K.B. 327. Y 

(2) Invalid appointments of directors, etc.— Validity of their acts, 

{a) Outsiders are bound to know what Lord Hathorly called the “ external 
position of the company ; ” but are not bound to know its “indoor 
management.” Mahony v. East Rolyford Co., L.E. 7 li.L. 869 
(893). ' ' Z 

(6) If persons are held out as, and act as directors, and the shareholders do 
not prevent them from so doing, outsiders are entitled to assume 
that they are directors, and, as between the Bank and such out- 
siders, the acts of such directors de facto will bind the Bank. [Ibid.) 
Gf. County of Gloucester Bank v. Budry, (1895), 1 Oh. 629. A 

(c) Bankers who received from the Bank’s offices a formal notice signed by the 

“ Secretary ” that they were to pay cheques signed by ” either two of 
the following three directors,” and who paid cheques accordingly, 
were discharged, although no, directors or secretary had ever been 
appointed. [Ibid.) B 

[d) As against the director himself this section may render his acts as director 

valid, York Tramways Go. V. WiZZows, 8 Q.B.Div. 685, G 

(c) If absence of notice to the contrary be rightly taken to be of the essence, 
it follows, as has been held, that while the saving clause Applies to 
acts done before the invalidity of the appointment is shown 
V. Fmvte, 3 Ch. 467, 473) yet when a defect has been discovered, it 
does not give validity to subsequent acts. Bridport Old Brmery Oo. 
2 Oh. 191, ' D 
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» 2, — Afterwards discovered.” 

Subsequesii discoYery. 

The subsequent discovery referred to is not a discovery of the facts, but a 
discovery that the facts constitute a defect. British As&esfos Co. 
V. Boyd, (1908), 2 Ch. 439. E 

31. Every director shall be indemnified by the Bank against 

^ ^ all losses and expenses incurred by him in or 

Indemnity of direc- ^ 

tors. about the discharge of his duties, except such as 

happen from his own wilful act or default. 

No director shall be responsible for any other director or for 
any ofidcer, clerk or servant of the Bank, or for any loss or expense 
happening to the Bank by the insufficiency or deficiency of value 
of, or title to, any property or security acquired or taken on behalf 
of the Bank, or by the insolvency, bankruptcy or wrongful act of 
any customer or debtor of the Bank, or by anything done in the 
execution of the duties of his 'Office or in relation thereto, or other- 
wise than for his own wilful act or default. 


A p p oi n fc m out, 
salaries, suspension 
and removal of 
officers. 


OHAPTEE YII. 

Officers of the Bank. 

32. The directors shall have power — 


to appoint such officers, clerks and servants as may be necessary 
to conduct the business of the Bank, 

to grant salaries, pensions and other emoluments to such ofiicers, 
clerks and servants, and 

to suspend or remove any officer, clerk or servant of the Bank. 


33. The Secretary and such other officers of the Bank as the 
^ ^ ^ directors may by writing notify in the local official 

and°^SumeSr^S Gazette (and, in the case of the Bank of Bengal, 
Gazette of India) are hereby severally 
empowered for and on behalf of the Bank to 
endorse and transfer promissory notes, stock-receipts, stock, deben- 
tures, shares, securities and documents of title to goods, standing in 
the name of, or held by, the Bank, 

and to draw, accept and endorse bills *of exchange, bank post- 
bills, and letters of credit, in the current and authorised business of 
the Bank, 

and to sign all other accounts, receipts and documents con- 
nected with such business. 


98 
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3^, No Secretary, inspector, manager or 
accountant in the service of the Bank, 


Officers forbidden 
to engago in other 
commercial busi- 
ness, . , 

and [without the previous sanction of the board] nokha/anchi, 
cashier or shroff in the service of the Bank at the principal ofilce, 
and, without the previous sanction of the board, no agent, 
khazanchi, cashier or shroff at any branch or agency of the l:)ank, 


shall engage in any other banking or commercial business, 
either on his owp. account or as agent for any other person or 
persons, or shall act as broker or agent for the sale or purchase of 
Government or other securities. 


(Notes). 

Legislative change. 

The words “ without the previous sanotion of the board, ” in this section were 
inserted by the Presidency Banks Act V of 1879, S. 3. F 

3S. Every person appointed to hold, or act in, any one or more 
of the said offices, and every other officer from 
oitesl^^^ whom the directors may from time to time think 

fit to require it, shall give security to the directors, 
for the faithful discharge of his duty to the satisfaction of the 
directors, in such amount and in such manner as they think proper. 

The security to be given as aforesaid by the person holding or 
acting in the office of secretary shall not be in a less amount than 
fifty thousand rupees. 

OHAPTEE Vm. 

Business. 

36. The Bank is authorised to carry on and 
banksmaySnS transact the several kinds of business hereinafter 
specified (that is to say) : 

{a) the advancing and lending money‘s, and opening cash 
credits, upon the security of — 

(1) promissory notes, debentures, stock and other secu- 
rities of the Government of India, or of the United 
Kingdoan of Great Britain and Ireland [and, in the 
case of the Bank of Madras, securities of the 
Government of Ceylon] ; 

(2) bonds, debentures and annuities charged by the 
Imperial Parliament on the revenues of India; 
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(8) i^tock or deibentures of, or shares in, Railway or 
other Companies, the interest whereon shall have 
been guaranteed by the Secretary of State for India 
in Council [or such securities issued by State-aided 
railways as the Governor-G-eneral in Council may 
from time to time prescribe] ; 

(4) debentures or other securities for money issued by, 

or on behalf of, any municipal body [or any district 
board] , [or any body of Commis^oners for making 
improvements in any port or of trustees of any 
port] under the authority of any Act of a legislature 
established in British India [or the Trustees for 
the Improvement of the City of Bombay under the 
authority of the City of Bombay Improvement Act, Bom. 
1898] ; ' ol 

(5) bullion or other goods which, or the documents of 
title to which, are deposited with, or assigned to, 
the Bank as security for such advances, loans or 
credits ; and 

(6) accepted bills of exchange and promissory notes 
indorsed by the payees [and joint and several 
promissory notes of two or more persons or firms 
unconnected with each other in general partner- 
ship] : 

Provided that such advances and loans may be made, 
if the directors think fit, to the Secretary of State 
for India in Council, without any specific security ; 

(6) the selling and realization of the proceeds of sale of any 
such promissory notes, debentures, stock-receipts, bonds, 
annuities, stock, shares, securities, bullion or goods 
which, or the documents of title to which, have been 
deposited with, or assigned to, the Bank as security for 
such advances, loans or credits, or which are held by the 
Bank, or over which the Bank' is entitled to any lien or 
charge in respect of any such loan or advance or credit 
or any debt or claim of the Bank, and which have not 
been redeemed in due time in accordance with the tei'ius 
and conditions (if any) of such deposit or assig ament ; 
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l_(bb) the advancing and lending money to Courts of Wards 
upon the security of estates in their charge or under 
their superintendence and the realisation of such 
advances or loans and any interest due thereon, provided 
that no such advance or loan shall be made without the 
previous sanction of the Local Govermnont concerned 
and that the period for which any such advance or loan 
is made shall not exceed six months ;] 

(c) the drawing, discounting, buying and selling of bills of 

exchange and other negotiable securities payable in 
India, or ^ * * in Ceylon ; 

(d) the investing of the funds of the Bank upon any of the 
securities specified in paragraph (a) of this section, 
clauses (1), (2), (3) and (4), and converting the same 
into money when requirecH^ 

and from time to time altering, converting and transposing 
such investments for or into others of the investments above specified; 
[Provided that — 

(1) the power of investing in the securities of the 

Government of Ceylon shall extend only to the 
Bank of Madras, and 

(2) the total of the assets held at any time by the Bank 
of Madras either upon the security of, or invested 
in, securities of the Government of Ceylon in 
accordance with the authority conferred by para- 
graph {a), clause (1), or this paragraph, shall not 
exceed the sum of the deposits held and balances 
of cash accounts at credit at the Ceylon Branch 
of the said Bank of Madras ; j 

(e) the making, issuing and circulating of bank-post-bills and 

letters of credit made payable in India, or ='■ 

in Ceylon, to order, or otherwise thau to the bearer on 
demand; 

{/) the buying and selling of gold and silver, whether coined 
or uncoined; 

(g) the receiving of deposits and keeping cash accounts on 

such terms as may be agreed on ; 

(h) the acceptance of the charge and management of plate, 
jewels, title-deeds or other valuable goods on such terms 
as may he agreed upon ; 
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{i) the Celling and realising of all property, whether move- 
able or immoveable, which may, in any way, come into 
the possession of the Bank in satisfaction or part satis- 
faction of any of its claims ; 

(y) the transacting of pecuniary agency business on commis- 
sion ; 

(k) the acting as agent on commission in the transaction of 
the following kinds of business (namely) : — 

(1) the buying, selling, transferring and taking charge 

of any securities, or any shares in any public 
Company ; 

(2) the receiving of the proceeds, whether principal, 

interest or dividends, of any securities or shares ; 

(3) the remittance of such proceeds at the risk of the 
principal by public or private bills of exchange, 
payable either in India or elsewhere ; 

{1) the drawing of bills of excfiange, and the granting of 
letters of credit payable out of India, for the use of 
principals for the purpose of the remittances mentioned 
in the last proceeding clause of this section ; 

(m) the buying, for the purpose of meeting such bills or 
letters of credit, of bills of exchange payable out of 
India, at any usance not exceeding six months ; 

[(W/W) the borrowing of money in India for the purposes of 
the Bank’s business, and the giving of security for money 
so borrowed by pledging assets or otherwise ;] 

(n) and, generally, the doing of all such matters and things 

as may be incidental or subsidiary to the transacting of 
the various kinds of business hereinbefore specified. 
ip) it shall also be lawful for the Bank under any arrange- 
ment or agreement with the Secretary of State for 
India in Council — 

(1) to act as banker for and to pay, receive, collect and 

remit money, bullion and securities on behalf of 
the Government; 

(2) to undertake and transact any other business which 

the Government may, from time to time, entrust to 
the Bank. 
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And the directors shall have power from tifhe to time to 
arrange and settle with the Governor-General in Council the terms 
of remuneration on which such business shall be undertaken by the 
Bank, and also as to the examination and audit from time to time 
of the accounts and affairs of the Bank by or on behalf of the 
Governor-General in Council. 

(Notes). 

LegislaiiYe changes. 

(1) The following were added by the Pre.sidency Banks (Amendment) Act, 15)07 

(I of 1©07), Ss. 3 (i) (ii) iii) (iv) (vi) ; The words “and, in the case of 
the Bank of Madras, securities of the Government of Ceylon ” in (a) 

'.(I)'; ■■ 

the words “ or such securities issued by State-aided Railway as the Governor- 
General in Council may from time to time prescribe ” in" (a) (3) ; 
the words “or any district board ” in (a) (4) : 

the words “ and joint and several promissory notes of two or more persons or 
forma unconnected with each other in general partnership ” in (a) (6); 
paragraph (6b) and the proviso to paragraph (d). 

(2) The following were added by the Presidency Banks Act, 1879 (V of 1879), 

S. 4; 

The words “ or any body of commissioners for making improvement in any 
port or of trustees of any port ” in («) (4) ; and paragraph (mm). 

(3) The following were added by the Presidency Banks Act, 1899 (XX of 1899) 

S. 2; 

The words “ or the Trustees for the improvement of the City of Bombay under 
the authority of City of Bombay Improvement Act, 1898 ” in a (4), 

(4) The following were repealed by the Presidency Bank Act, 1879 (V of 1879); 

The words “ in the case of the Bank of Madras ” in (c) and (e), G-Z 

‘‘'fios/ziess which Bank may transact. 

(1) Bank of Bombay— Transaction of business. 

The Bank of Bombay is regulated by the Presidency Banks Act, 1876, and 
under it the Bank is authorised to carry on and transact the business 
of discounting and buying Bills of Exchange and other negotiable 
securities payable in India. 2 Bom. L. R. 803 = 25 B. 52. A 

(2) Scope of section. 

Section 36 merely specifies the several binds of authorised business ; it does 
not enumerate all the incidental details. 2 Bom. L.R. 803 (806). B 

2. — “ The advancing and lending money. 

Taking a charge on immoveable property. 

for an existing loan is not illegal. 25 B. 522 = 2 Bom. L. R. 803. C 

Business which directors shall not transact any 

Banks may not kind of banking business other than those above 
transaoti. Specified, and in particular they shall not make 

any loan or advance — 
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S. 37] 

(a) for li) longer period than [six months] or 
{b) upon the security of stock or shares of the Bank of which 
they are directors ; or 

(c) [save in the case of the estates specified in section 30, 
paragraph (&5)], upon mortgage, or in any other manner 
upon the security, of any immoveable property ^ or the 
documents of title relating thereto; 

(d) [nor shall they (except upon the security mentioned in 
section 36, paragraph {a), Nos. 1 to'S inclusive) — 

discount bills for any individual or partnership firm for 
an amount exceeding in the whole at any one time 
such sum as may be prescribed by the bye-laws for the 
time being in force, or 

lend or advance in, any way to any individual or partner- 
ship-firm an amount exceeding in the whole at any one 
time such sum as may be so prescribed ;] 

(a) nor shall they discount or buy, or advance and lend, or 
open cash-credits on the security of any negotiable 
instrument of any individual or partnership-firm, pay- 
able in the town or at the place where it is presented 
for discount, which does not carry on it the several 
responsibilities of at least two persons or firms un- 
connected with each other in general partnership ; 

(/) nor shall they discount or buy, or advance and lend, or 
open cash-credits on the security of any negotiable 
security having at the date of the proposed transaction 
a longer period to run than [six months] or, if drawn 
after sight, drawn for a longer period than [six months] . 


Nothing contained in this Act shall be deemed to prevent the 
0 erdrawng directors from allowing any person who keeps an 
account with the Bank [to overdraw] such 
account, without security, to the extent of [such sums not exceeding 
at one time ten thousand rupees in the whole as may be prescribed 
for the time being by the bye-laws made -under this Act], 


Legislative changes. 


(Notes). 


(1) The words “ six months ” in this section were substituted for “three 
months” by the Presidency Banks (Amendment) Act, 1907 (I of 
1907), S.4 (i) (iii); D 
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(2) The words “ save in the cage of the estates specified ii® section 36, para- 
graph (hh) ” in danse (c) were prefixed by S. d (ii) of the same Act ; 

(3) Clause (d) was substituted by the Presidency Banks Act, 1879 (V of 1879), 

S. 5, for the following E 

“Nor shall they lend or advance, by discount of bills or otherwise, to any 
individual or partnership firm except [upon the security mentioned 
in section 36, paragraph (n), numbers (1) to (5) inclusive], any sums 
of money exceeding in the whole ah any one time such sum as may 
be prescribed by the bye-laws for the time being in force.” 

(A) The following proviso to clause if) '. — “ Provided that in the case of the 
Bank of Madras, the Directors may discount negotiable securities 
payabl# in Oeylou having at the date of the transaction a period to 
run not exceeding four months,” was repealed by the Presidency 
Banks (Amendment) Act, 1907 (I of 1907), S. 4 liii). E 

(6) The words “ to overdraw ” and the words “ such sum not exceeding at one 
time ten thousand rupees iu the whole, as may be prescribed for the 
time being by the bye-laws under this Act ” in the last para were 
substituted respectively. for “from overdrawing ” and “ sums not ex- 
ceeding at any one time two thdtisand rupees in the whole ” by the 
Presidency Banks (Amendment) Act, 1907 (I of 1907), 8. 4 (iv). G 

t . — “ Business which Banks may not transact . " 

Scope of section— Restriction on Directors. 

(«) It must be noticed that the expressed restriction contained in section 37 
is on making any loan or advance upon mortgage of immoveable pro- 
perty and that the words of that section impose that restriction not 
on the Bank but on its Directors. 2 Bom. L.R. 803 (806) = 26 B. 52. H 

(b) Reading through the whole of section 37 it appears that it is concerned 

with the mode in which the Directors were to conduct the business 
iu the interest of the Bank and did not impose the prohibition in 
obedience to any principle of public policy dictated by the public 
interest. Thus it can hardly be supposed that a loan or advance in 
breach of the conditions indicated in sub-sections (d) or (e) would 
leave the Bank without remedy and at the same time sub-section (6) 
IS strongly suggestive of the view that section 37 merely lays down 
rules for the guidance of the Bank, and that it is outside its scheme 
that ^he non-observance of those rules should prejudice the inter- 
ests of the Bank or that what is designed for its protection should act 
to its prejudice. 2 Bom. L.R. 803 (808) = 25 B. 62. I 

(c) In this connection reference may be made to the language of Lord Sdhorno 

in the G.E.By, Go. v. Titmer, L.R.8 Ch. D. 152 : ‘‘ True it is that 
the investment was an unauthorised investment, but I entirely assent 
to what was said by Sir Rickard BaggaUay, that there is no difference 
between an unauthorized investment of the money belonging to a 
public company by its trustees and an unauthorized investment of 
the moneys belo’nging to any other trust by the trustees of that trust. 
It would be monstrous;— it: would bo extravagant to the very last 
degree— to say, that because the money of casiuis gue imsi has been 
laid out in an unauthorized manner, that therefore they arc not to 
have the benefit of whatever value there is in the property bought 
with their money. ” 2 Bom. L.R, 803 (809) = 25 B. 52. 
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Bu^^aess which Banks may aot traasact” — (Concluded). 

(d) So again in OoZtojaw V, Coltman, L.R. 19 Oh. D, 69, Sir George Jessel 

said: “lam not satisfied that an express provision in the • Act 
of Parliament that the trustees should not lend money upon personal 
security would have made any difference. The loan would have been 
wrong, it would have been an appropriation of the society’s money to 
their own use, but there would not have bean any such illegality in 
the transaction as would preclude the trustees from recovering the 
; money lent. It seems tome that to hold it to be incompetent to 
maintain an action under those circumstances would be to say that 
it was incompetent for a trustee who had improperly appropriated 
the money of the society and lent it in his own name to take steps to 
enable him to restore it. How the persons who borrowed it, there 
being no illegality in the borrowing on their part, and no illegality in 
their agreeing to repay the money so borrowed and no illegality in 
the purpose to which they were intending to apply it, can set up the 
doctrine that they are relieved from their liability by the reason of the 
money having originally belonged to a friendly society, is a thing 
which I am quite unable to understand.” (Ibid.) K 

(e) At p. .70 of the same report Brett, L.J. says: “ The only objection to this 

loan is that it was made without authority. But it does not seem 
to me that the borrower can set up as a defence to an action that the 
person who lent him the money, and to w'hom he has made a promise 
to repay that money, had no authority to lend it to him. That is ah 
objection to which it is not for him to take. The contract is, if you 
will lend me so much money I will pay you that money back on 
demand. The Consideration is the handing over the money, fPhat'is 
not illegal. The promise to pay back the money which :yo;U ;hdiye 
borrowed is not illegal. The money was not borrowed for any illegal 
■ purpose, in order to an illegal or immoral thing, and 1’ cannot see 
that there is anything illegal in the contract- The only objection is 
that those who made the contract with the debtor had n.Q authority 
to make it, and that is an objection which he cannot take.’* 2 Bom. 
L.R. 808 (809, 810) =25 B. 52. L 

2.-— Of any immoveable property.” - [i 

Charge on immoveable property. 

— for an existing loan may be taken. 25 B. 62 = 2 Bom. L.R. 803. L-1 

38. Until tlie expiration of at least fourteen days after' notice 
Si is payabi by been given by notification of . tbe GoYernor- 

or to Government to General in Council published, in the case of the 
be payable at Banks. of Bengal, in the Gazette of India and the 

Calcutta Gazette, and, in the cases of the Bank of 
Madras and the Bank of Bombay, in the local official Gazette, that 
the Bank will no longer act as Banker foi;, or pay, receive, collect or 
remit money, bullion and securities on behalf of the Government, 
all sums x^ayable by or to the Secretary of State for India in 
CouDcil, or by or to the Governor-General in Council, or the Govern- 
ment of Bengal or the Governor of Fort St. George in Council or 

99 
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the Governor of Bombay in Gonncil, on behalf of the Secretary of 
State for India in Gonhcii, at the General Treasury of Fort William 
in Bengal, or at the General Treasury, at Madras, or at the General 
Treasury at Bombay, shall be payable-—* 

in the case of the Secretary of State for India in Gouncil, or 
' the Governor-General in Gouncil — at the office of the 

Bank of Bengal, the Bank of Madras, or the Bank of 
Bombay, as the case may be, 

in the case of the Government of Bengal — at the office of the 
Bank of Bengal ; 

in the case of the Governor of Fort St. George in Council 
— at the office of the Bank of Madras ; and 
in the case of the Governor of Bombay in Council — at the 
office of the Bank of Bombay. 

39. Whenever presentment of any promissory note, bond or 
Presentment of security for payment or any other purpose 

promissory notes at at any of the said General Treasuries would here- 
tofore have been necessary or sufficient, present- 
ment for such purpose shall be necessary or 
sufficient (as the case may be) until the expiration of fourteen days 
after the giving of the notice mentioned in section 38 — 

in the case of the General Treasury of Fort William — at the 
office of the Bank of Bengal ; 

in the case of the General Treasury at Madras — at the office 
of the Bank of Madras ; and 

in the case of the General Treasury at Bombay — at the office 
of the Bank of Bombay. 

10. The office of the Bank of Bengal shall be at Calcutta, 

^ , . that of the Bank of Madras, shall be at Madras, 

• Place of business, t , , « , t, , ^ 

and that ot the Bank of Bombay shall be in the 
Island of Bombay ; 

and the business of the Bank shall be carried on at its office, 
and at such other place or places in India as the Board may deem 
advisable, under the provisions of section 42. 

11. For the purpose of providing offices and places in and at 

which to carry on and manage the business of 
noss-premises. ^he Bank, and proper residences for its agents, 

the directors may — « 
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{a) acquire any interest in immoveable property, and 
(/j) sell, buy in, resell, exchange, let. furnish, repair, insure 
against fire and otherwise deal with all or any part of 
the same as they may consider most conducive to the 
interests of the Bank, 


Proviso. 


42. It shall be lawful for the directors to maintain, as bran- 
ches or agencies of the Bank, any branches or 
bmSs'lnragen? agencies of the present Bank, which may be in 
cies. existence on the first day of May, 1876, 

and, from time to time, to establish branches or agencies at 
such places within the Presidency in which the Bank is situate as 
they deem advantageous to the interest of the Bank, 

and, which the previous consent of the G-overnor-General in 
Council, and subject to such restrictions as to the business to be 
transacted as he thinks fit in»each case to impose (such consent and 
restrictions being notified in the Gazette of India), to establish 
branches or agencies at such places outside the Presidency in which 
the Bank is situate, as the directors ,deem advantageous for the 
interests of the Bank : 

Provided that no agency of the Bank now or hereafter 
established in Bombay, Calcutta or Madras shall 
advance, or lend money, or open cash-credits on 
securities, or receive deposits and keep cash-accounts, or discount 
bills of exchange drawn and payable in the Presidency in which it 
is so established, 

or shall act as agent on commission, or transact any business 
except as agent . of its principal Bank, or any of its branches or 
other agencies. 

The directors may discontinue any branch or agency main- 
tained or established under this section. 

42-A. (1) With the sanction of the Governor-General in 
Council, the directors may at any time enter into 
negotiations for and purchase and taken over the 
business, including the capital, assests and liabi- 
lities, of any banking company carrying on business 
in India of which the capital is divided into 
shares, and may pay the consideration for such 
purchase either in cash or by the allotxnent of shares in the capital 
stock of the Bank, or partly in one and partly in the other of the.se 
ways, and may, for the purpose of any such allotment of shares, 


Power of Bank to 
take over business of 
certain other Banks 
and for that purpose 
to increase its 
capital. 
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increase the capital stock of the Bank by the issue ef such number 
of shares as may he determined on by them : 

Provided that the directors shall not make any increase of tlie 
capital stock of the Bank under this section unless the propi.’ietors 
and shareholders have passed a special resolution in accordance 
witli the provisions of section . 13 sanctioning such increase. 

('2) The persons to whom such new shares are allotted shall be 
proprietors of the Bank, and be in all respects in the same position 
as if they^ had respectively subscribed and paid for the shares so 
allotted to them ; 

Provided always that the business so purchased shall after the 
purchase be carried on by the Bank subject to the several restric- 
tions contained in this Act. 

Explanation . — For the purposes of this section “banking 
company ” means any company formed for the purpose of carrying 
bn the business of banking and registered under the Indian Com- 
YI of 1882. 'panies Act, 1882, or the law relating to Companies for the time 
'being in force in British India. 

(Note). 

Legislative change. 

This section was inserted by the Presidency Banks (Amendment) Act, 1907 
(I of 1907), S. 5. M 

OHAPTEB IX. 

, Accounts and Dividends. 

53. The directors shall cause the books ^ of the Bank to be 
Books to be bai- balanced on every thirty-first day of December 
anced twice a year. and every thirtieth day of June, 

A statement of the balance at every such period, signed by a 
Tiiajority of the directors, shall be forthwith sent to a Secretary to 
the Government of India, and in the cases of the Bank of Mvadras 
knd the Bank of Bombay, also to a Secretary to the Local 
Government. 

The Governor-General, in Council in the Case of each of the 
said Banks, and the Local Government in the case of the Bank of 
Madras and the Bank of Bombay, .. shall (so Tong as any such 
arrangement with the Government as aforesaid, which has already 
been, or shall hereafter be, entered into, remains in force) at all 
times be entitled to require of the directors any information touch- 
ing the affairs of the Bank and the production of any document of 
the Bank, 
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and, in til® case of each of the said Banks the Governor-General 
in Council may require the publication of such statements of its 
assets and , liabilities at such intervals and in such form and manner 
as the Governor-General in Council thinks fit. 

Every requisition under this section shall be signified in writing 
under the hand of a Secretary to the Government of India or to the 
Local Government (as the case may be), and the Directors shall 
comply with every such requisition. 

(Notes). 

/. — “Books.” 

Share-holdei? entitled to inspection of books. 

The plaintiff, a share-holder of the Bank of Bombay, claimed to be allowed to 

inspect the register of share-holders of the Bank, with the object that 
“ having observed irregularities in the management of the said Bank, 
in the election of its Directors, in the advancing of large sums of 
, money to its Diregtors, and in other matters relating to the said 
Bank,” he desired inspection of “ the register of the present share- 
holders so as to enable him to communicate with the other share- 
. , holders, and, if possible, obt<ain their assent to certain proposed resolu- 
tions for the bettor management of the affairs of the said Bank and 
.for the removal of the some of the existing Directors which he 
intended to bring before a general meeting of the share-holders.” 

HeMt allowing the plaintiff’s claim, that it was but reasonable that a share- 
holder of a concern like the defendant Bank should desire from time 
to time to consult other share-holders and discuss with them the 
affairs of the Bank for the purpose of taking concerted action, where 
and when necessary, apart from any question of any irregularity 
existing in the mangement of the Bank, and that for that purpose 
inspection of the register of share -holders was necessary. 9 Bom. 
L.R. 165 = 31 B. 319. N 

Every member of a Corporation has the right under common law to inspect 
its books and records. 9 Bom. L.R. 177. 0 

That the right exists is clear from Crrey y. Hopkins, (1796) 7 Mod. Rep. 129, 
Bex V. The Fraternity of Hostfnen, (1796) 2 Stra. 1221, and The King 
v. Marchant Tailors' Co., (1831) 2 B. & Ad. 115. (Ibid). P 

And such right does not cease merely because a Oorportion is created by a 
statute which does not confer the right, unless the statute expressly 
excludes it : Heslop v. The Bank of England, (1833), 6 Sim. 192. 
[Ibid). ' Q 

In Bex V. The Fraternity of Hostmen, supra, a member of the defendant Corpora- 
tion claimed the right to inspect one of its books for the purposes of a 
dispute which he had with third parties. The Corporation resisted the 
claim upon the ground that it was no party to the dispute. But the 
' Court held that that did not matter* ‘‘ every member of the Corpora- 
tion had, as such, a right to look into the books for .any matter that 
concerned himself, though it was in a dispute with others.” The 
right, however, was held to be qualified by the rule that the inspec- 
tion should be ” for a particular purpose ” and that it should be con- 
fined to the book required for that purpose. 9 Bom, L.B, 177, 17S,R 
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This case of Bex v. The Fraternity of BTosfmen must be taken to have decided 
that a member of a Oorporation baa as such the right to inspect any 
of its books provided ha has a difinite object or spaoified purpose in 
which he is interested and provided also that an inspection of the 
book which he requires is necessary for that purpose. It is only an 
accident that in that case the member who claimed the inspection 
desired it for the purposes of a dispute actually pending between him 
and third parties. But the ratio of the decision, is not limited by that 
consideration but covers a wider ground. The ratio is that a member 
of a Corporation as such is entitled to the inspection of any of its 
doourgents, if he satisfies the Court that he is seeking inspection 
not from more idle curiosity or for some speculative purpose but that 
he has some reasonable and definite object, in which he is interested, 
and for which the inspection is required whether that definite object 
concerns or not any subject then actually in controversy or discus- 
sion. This is the principle that can be gathered from Bexv, The 
Fraternity of Bostmen^ 9 Bom, L-R. 178. S 

The same principle follows, from Bex v* The Merchant Tailors' Co,, (18-31), 
2 B & Ad. 115. 9 Bom. L.R. 178. T 

As the decision in that case forms the basis of Scott, J’s. judgment, 
now under appeal before the Court the facts of it and the reasons 
given by each of the learned Judges, who decided it, require close 
examination for the purpose of ascertaining the rule of law to be 
deduced f|om it. Inspection was there claimed of all the documents, 
books and records of the Oorporation. The corporation admitted 
that every member of it had the right to inspect its “register of 
apprentices and free men ” but denied bis right to other books, 
documents, and records. The members, who claimed the right to 
inspect all the books, documents, and records of the Oorporation, 
specified no purpo.se other than the vague one that they wish- 
ed to find out if its affairs were properly conducted. Under 
those circumstances the Court held that the claim was novel 
and that, allowed, it would to “great inconvenience and much 
expensive litigation.’’ But Lord Tenterden, 0,J- also observed, 
“ in all the oases, where a mandamus had been granted, the applica- 
tion had been limited by some legitimate and particular object, in 
which the party had an interest.’’ He referred to the cases, and no 
doubt in each of them there was some dispute pending ' in some the 
inspection was for the purposes of suits instituted in others there was 
some existing controversy for which inspection was required. But 
Lord Tenterden. relied upon them to illustrate his view that there 
must be “ a particular occasion with reference to which the inspection 
should be granted.’’ To the same effect is the judgment of Little- 
dale, J. A.ecording to him, a member of a Oorporation has “ no right on 
speculative grohnds to call for an examination of the books and muni- 
ments;” but the right comes into force “if a proper occasion is made out 
in a matter affecting the members of the Oorporation.” Taunton, J. 
held that ‘ ‘ there should be some particular matter in dispute between 
members, or between the Oorporation and individuals in it ; there 
must be. some controversy, some specific purpose in respect of which 



37 


S, 93] let XI of 18765 (the PEESiDBNoy banks act). 

^ l,~** Books’* — {Continued). 

the examination becomes necessary,” and that “ any particular griev- 
ance should be stated.” Patterson, J., is even more clear. After 
observing that, in his opinion, the rule must be discharged because of 
"the generality of its terms,” he goes on to say: — ‘‘I am far from 
saying that there may not be particular instances in ■which a corpo- 
rator may apply for a mandaimts to inspect documents’ or some of 
them, of the kind here mentioned if he can show a specific ground of 
application and that the granting of it is necessary to prevent his 
suffering injury, or to be enable him to perform his duties. But ho 
must state a definite object.” Now, a purpose or object may be 
sufficiently specific, definite and reasonable, and cover the interest of 
the person applying, and yet there may be no element in it of an 
existing controversy, dispute, or discussion. There is nothing in any 
of the diefa in the judgments in Bexv. The Merchant Tailors' Co,, 
which would exclude such an object. On the other hand, the obser- 
vations of the learned Judges that ” a proper occasion must be made 
out,” “some specific purpose proved” or ‘‘some definite object 
stated in which the party claiming inspection is interested,” are wide 
enough to embrace'^urposes or objects besides those which relate to a 
pending dispute or discussion. 9 Bom. L.R. 178, 179. If 

The English authorities, which above^^dealt with, as to the common law right 
of a number of a Corporation to inspect its books and records have 
been considered and followed by the Courts in the United States of 
America. 9 Bom. L.R. 179. Y 

In Inre Steinway, 45 L.R.A. 461-475; 159 N.Y. 250, Vaun, J,, delivering the 
judgment of the New York Court of Appeals, says ; — The right of a 
corporator, who has an interest, in common with other corporators, 
to inspect the books and papers of the Corporation, for a proper 
purpose and under reasonable circumstances, was recognized by the 
Courts of King’s Bench and Chancery from an early day and enforced 
by motion or mandamus, but always with caution, so as to prevent 
abuse,” and he cited dn support of that proposition Bex v. Fraternity 
of Hostmen, (1796), 2 Stra, 1221, Gery v. Hopldns, 1796, 7 Mod. 
Rep. 129, and The King v. Merchant Tailors Co., (1831), 2 B. & 
Ad. 155, among other English cases, 9 Bom. L.R. 179, 180. W 
And he 'concludes as follows ; ” We think that, according to the decided 
weight of authority, a stockholder has the right at common law to 
inspect the books of his Corporation at a proper time and place and 
for a proper purpose, and that if this right is refused by the officers in 
charge, a writ of mandamus may issue, in the sound discretion of the 
Court, with suitable safeguards to protect the interests of all con- 
cerned. It should not be issued to aid a blackmailer, nor withheld 
simply because the interest of the stockholder is small ; but the Court 
should proceed cautiously and disoretly, according to the facts of the 
particular cause.” 9 Bom. L.R. 180. X 

In State of Washingtons. Pacifie BreioingamdMaliimg Co., 47 L.R.A. 208, 
decided by the Washington Supreme Court, Fullerton, J. delivering 
the judgment of the Court, said : ‘‘ The stock holders of a Corpora- 
tion, have, at common law, for a proper purpose and at seasonable 
times, aright to inspect any or all books and record.sof the Corpora- 
tion. While this right is universally recognized, the Courts disagree 
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— “ Books* ’-^{Concluded). ^ 

as tn what 13 a proper purpose, or, rather, as to what facts are suffi- 
cient to warrant the Court in directing by madaviUH permission to 
inspect, where the stockholder has been refused such by the olliccrs 
of the corporation,” 9 Bom. L.R. 180. Y 

And then, citing the Phiglish case of T/te King v. Merchmit Tailors' Co. (1881), 
2 B. & Ad. 115, he proceeds to observe : “ The principle announced 

in this case has been followed by some of the Courts of this country , 
in so far at least, as to hold that the mere benefit of knowledge to bo 
derived from the books as to the proper conduct of the busino.ss is not 
a sufficient cause for the issuance of the writ to compel the corporate 
offic6%to grant an inspection; but that something must be shown, as 
that a controversy is depending, or that some question or inter esr is 
involved with reference to which the contents of the books may lie 
applicable—The injustice of ths rule, when applied in all its strictness 
has been so keenly felt that in England, and in many of the United 
States, the right of inspection of corporate books is now guaranteed 
to the stockholders by statute and such statutes seem to be generally 
held not to be innovations on, |)ut declaratory of, the common law. 
The tendency of the modern decisions, also, is towards holding that a 
stock-holder, as such, has a right to inspect the books. and other 
documents of the corporation, where is sole object is to inform himself 
as to the manner in which the business of the Corporation is being 
conducted.” 9 Bom. L.R. ISO, 181. Z 

Accordingly the Court there held that ” a stockholder of a . Corporation has 
the right, at reasonable times, to inspect and examine the books and 
records of such Corporation, so long as his purpose is to inform him- 
self as to the manner and fidelity with which the corporate affairs 
are being conducted and his examination is made in the interests of 
the Corporation. Nor will it be presumed, when such request is 
made, that the purpose of the inspection is other than in the interest 
of the Corporation, and when it is charged to be otherwise, the 
burden should be on the officers refusing such request or the Corpo- 
ration to establish it.” 9 Bom. L.R. 181. A 

Whether, if the question should arise in this Court, ,it should follow the 
“modern tendency of the decisions” pointed out by Fullerton, J, 
and hold that a stockholder of a Ooporation has the common law 
right of inspection to the extent decided in the Courts of the United 
States of America ? 9 Bom. L.B. 181. B 

44. An account of the profits of the Bank during the previous 
. ; , half-year shall be taken on or immediately after 

Dividends to be i n , j j. i / 

determined half- every thirty -first day ot December and every 

thirtieth day of June, 

and a dividend^ shall be made as soon thereafter as, conveniently 
may be, . 

and the amount of such dividend shall be determined by the 
directors, subject to the provisions of section ' 4 : 6 . 

No unpaid dividend; shall bear interest as against the Bank. 
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i : (Notes). 

/. — Dividend.” 

Bividesid, meaning of. 

(a) Efcymologicallj’' a dividend is the “ dividendum,” the fcotiil divisible sum. 

But in its ordinary sense it means the sum paid and received as the 
quotient forming the share of the divisible sura payable to the reci- 
pient. Lmnjiloughv. Kent Watey'worhs, (1903), 1 Oh. 57S (580). 

(5) As to the meaning of the word “ dividened,” see Henry v. Great Nortlhern 
Railway Co., 1 De. G. and J. 606, 636, 642 , 647. C 

55. The directors, before declaring any dividend, may set 
aside out of the profits of the ^ank such a sum as 
they think proper as a reserve- fund, and invest 

the same upon any of the securities specified in section 36, 
paragraph (a), clauses (1), (2), (3) and (4). 

56, The directors may from time to time apply such portion 

as they think fit of the reserve-fund to meet 
servSS*”^ contingencies, or for equalising dividends, or for 

any other purposes of the Bank, which they ifrom 
time to time deem expedient. 

OHAPTEE X. 

Audit. 

57. Two auditors shall be elected and their 
remuneration fixed at the annual general meeting. 

The auditors may be proprietors or sharehold- 
ers ; but no director or other officer of the Bank 
is eligible during his continuance in office. 

Any auditor shall be re-eligible on his quit- 
ting office. 

The persons who shall be auditors on the first day of May, 1876, 
and all auditors elected under this section, shall 
ofoffice^^*^' severally be and continue to act as auditors until 

the first general meeting after their respective 
elections : 

: ' Provided that, if any casual vacancy occurs in the offi.ee of 
any auditor, the directors shall forthwith call a 
vaSoy^'^oVee!''*'^ meeting for the purpose of supplying the 


Eleofcion of audife- 
ore. 


Who may be audit- 


Auditoi’s I'e-eligi- 
ble. 


58. Every auditor shall be supplied with a copy of the half- 
yearly balance-sheet, and it shall be his duty to 
examine the same, with the accounts and vouchers 
relating thereto. 


RighiiH and duties 
of auditors. 


100 
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Every auditor shall have a list delivered to hem of all hooks 
kept by the Bank, and shall at all reasonable times have access to the 
books, accounts and other documents of the Bank, and may (at the 
expense of the Bank) employ accountants or other persons to assist 
him in investigating such accounts, and may, in relation to such 
accounts, examine the directors or any other officer of the Bank. 

The auditors shall make a report to the proprietors and share- 
holders upon the annual balance-sheet and accounts ; and in every 
such report they shall state whether, in their opinion, the balance- 
sheet is a full and fair balance-sheet containing the particulars 
required by the bye-laws made under this Act, and properly drawn 
up so as to exhibit a true and correct view of the state of the Bank’s 
affairs, and in case they have called for any explanation or inform- 
ation from the directors, whether it has been given by the directors 
and whether it has been satisfactory. * 

Such report shall be read together with the report of the 
directors at the annual general meeting. 

OHAPTBE XI. 

Meetings. 

59. On the first Monday of the month of August in very year. 
Annual general ^.s soon after such day as is convenient, a 
general meeting shall be held, at which the direct- 
ors shall submit to the proprietors and shareholders a statement of 
the affairs of the Bank made up to the preceding thirtieth day 
of June, 

A notice convening such meeting, signed by the secretary, shall 
be published in the local official Gazette, and in the case of the 
Bank of Bengal also in the Gazette of India, at least fifteen days 
before the meeting is held, 

SO. Any ten or more proprietors or shareholders holding stock 
or shares, or both, to the aggregate amount of fifty 

Special meetings. 

thousand rupees, or any three directors, may con- 
vene a special meeting upon giving fifteen days’ previous notice of 
such meeting, and of the purpose for which the same is convened, 
as well to the directors as also by public advertisement in the local 
official Gazette, and in two of the English daily newspapers and one 
of the Vernacular newspapers : 
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Provided ^at three months’ previous notice shall be thus given 
of any special meeting held for the purpose of increasing or reduc- 
ing the capital of the Bank, and shall also be served on every 
proprietor and shareholder. 

61. No business shall be transacted at any meeting, 'whether 

Quorum general or special, unless a quorum of twenty 

proprietors or shareholders, or both, in person or 
by proxy, is present at the commencement of such business. 

If within one hour from the time appointed^ for the meeting a 
quorum is not present, the meeting, if convened by proprietors or 
shareholders not being directors, shall be dissolved : in any other 
case it shall stand adjourned to the same day in the following week 
at the same time and place, and if at such adjourned meeting a 
quorum is not present, it shall be adjourned sine die. 

62. At meetings, whether general or special, every election and 

.r, . . , . other matter submitted to the meeting shall be 

Decision by maior- j t , , . . „ , . 

ity of votes. ctecided by a maijority of votes, except as m section 

13 and in section* ‘27, clause 4, is specially 
provided, 


and no person shall be allowed to vote at any such meeting in 
p _ respect of any stock or share acquired by trans- 

allowed to vote. unless such transfer shall have been complet- 

ed and registerd at least three months before the 
time of such meeting. 

And no shareholder shall be entitled to vote at any meeting in 
respect of any shares held by him alone or jointly, 
whilst any call due from him alone or jointly 
remains unpaid. 


63. A declaration by the chairman of any meeting, except a 
special meeting held under section 13, that a reso- 
Power to declare lution has been carried thereat upon a show of 
sho°!rof°haud™*^ hands shall be conclusive, and an entry to that 
effect in the book of proceedings of the Bank shall 
be sufficient evidence of that fact, without proof of the number or 
proportion of the votes recorded in favour of or against such reso- 
lution, unless, immediately on such declaration, a poll 2 be demanded 
in writing by five proprietors or shareholders present and entitled 
to vote at such meeting. 
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(Hotes). , ^ 

L~** Show of hands.’' 

Poll no demand of- ¥oting by numencal majority. 

By English common law, votes at all meetings are taken by show ol hands, 
and it is only when a poll is taken that regard is to ho had to voting 
power according to number of shares. Unless a poll is demanded, 
the voting will go by numerical majority, HoHniry Bridfie Co,, li 
Gh.D. 151(157). D 

2.-** Poll.” 

(1) Poll when to be demanded. 

The demand for a poll muts be “ before or on the declaration of the result 
of tho show of hands,” It seems that a demand for a poll 
after the meeting has proceeded to other business would be too late. 
Any attempt to prevent a poll by passing rapidly to other business 
would fall. Goro-Browne and Jordan on Joint-Stock Companies, 
30th Ed., p. 524. ' E 

(2) Poll— Demand- Chairman’s declaration of the result— Entry in book of proceed- 
ings — Effect. 

If the section specifies that five or less jjersons may demand a poll, these 
provisions will prevail, and a poll may be demanded by the , number 
specified in the section, but not by fewer perfsons, and, unless the poll 
is demanded by the proper number of persons, tho chairman’s 
declaration of the result of the voting on tho special or extraordinary 
resolution will be conclusive. Goro-Browne and William Jordan on 
Joint-Stock Companies, 30th Ed., p. 261. F 

3) Poll — Demand to be made by whom. 

■ (a) It is an attribute at common law of all public meetings that any qualified 
person may demand a poll, lieg v, Whnbledom Local Board, 8 Q.B. 
Div. 459. G 

(&) QxicBre, whether a demand for a poll which has been acceded to can be 
withdrawn after the close of the meeting. Bex v, Dover, (1903), 1 
K.B, 668. H 

85. If a poll be ^demanded, it .shall be taken at such time and 
place, and (except at the special meeting la.st 

if demanded. '‘^^oi’esaid) either by open voting or by ballot, as 

the chairman directs i , and the result of the poll 
shall be deemed to be the resolution of the meeting at which the 
poll was demanded. 

(Notes). 

If a poll — chairman directs,,” 

Poll, demand of — Chairman’s duties and rights. 

(a) The Ghairmaa has generally, also, to determine how the poll is to bo 

taken, Gore-Browne and Jordan on Joint-Stock Companies, 30th 

Ed,, p. 260. ' • I 

(b) It bas been said that if a poll is demanded, the Chairman cannot direct' 

it to be taken then : and there, but that an opportunity ought to be. 

given for the members who are not present to vote at the poll, 

Eorbury Bridge Co., 11 Qh.X>iy. IC^, J„ 
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a poU . . . . Chairman directs* '—{CmicUidid). 

(e) There is, however, authority to the contrary in Beg v. D'Oyly, 12 Ad, & 

’ EL 139. K 

{cl) Kay, J., held that under a section providing that the poll shall be taken 
“ in such manner as the chairman shall direct,” the poll may be taken 
then and there. Ohillington Iron Co., 29 Oh. D. 159. |j 

(e) Sectis, if the section requires that the poll be taken subsequently, British 
Eto Co., (1889), W.N, 7. , M 

55. The proceedings at any meeting, and all resolutions and 
decisions of such meeting, shall be valid and bind- 
Pooeedings and. iug on the Bank, SO far as *such proceedings, 

resolutions at meet- 

ings to be binding. resolutions and decisions are consistent with the 
provisions of this or any other Act for the time 
being in force and regulating the Bank. 

56. At all such meetings, the proprietors or 
Scale of votes. share-holdSrs shall vote according to the following 
scale : — 

The proprietor of capital stock amounting to Es, 2,000, 
or the holder of shares of which the total nominal 
amounts are equal to Es. 2,000, shall be entitled to. 

The proprietor of capital stock amounting to Es. 10,000, 
or the holder of shares of which the total nominal 
amounts are equal to Es. 10,000, shall be entitled 
to 

The proprietorof capitalstockaniountingtoEs. 20,000, 
dr the holder of shares of which the total 

nominal amounts are equal to Es. 20,000, shall 
be entitled to ... ... 

The proprietor of capital stock amounting to Es. 30,000, 
or the holder of shares of, which the total 

nominal amounts are equal to Es. 30,000, shall 
be entitled to 

The proprietor of capital stockamountingto Es. 40,000, 
or the holder of shares of which the total 

nominal amounts are equal to Es. 40,000, shall 
be entitled to ... • ... 

The proprietor of capital stock amountingtoEs. 50,000, 
or the holder of shares of which the total 

nominal amounts are equal to Es. 50,000, shall 
be entitled to •••> ■ . 


1 vote. 


2 votes. 


3 votes. 


4 votes. 


5 votes. 


6 votes. 
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The proprietorofcapitalsfcockamonntmg toEs. 7f^,000, 
or the holder of shares of which the total 
nominal amounts are equal to Es. 75,000, shall 
be entitled to ... ... ... 7 votes. 

The proprietor of capital stock amounting to 
Es. 1,00,000, or the holder of shares of which the 
total nominal amounts are equal to Bs. 1,00,000, 
shall be entitled to ... ... 8 votes. 

The proprieto| of capital stock amounting to 

Es. 1,26,000, or the holder of shares of which the 
total nominal amounts are equal to Es. 1,25,000, 
shall be entitled to ... ... ... 9 votes. 

The proprietor of capital stock amounting to 

Es. 1,50,000, or the holder of shares of which the 
total nominal amounts are equal to Es. 1,60,000, 
shall be entitled to ... ... ...10 votes. 

The proprietor of capital stock amounting to 

Es. 1,75,000, or the holder of shares of which the 
total amounts are equal to Es. 1,76,000, shall 
be entitled to ... ... ...11 votes. 

The proprietor of capital stock amounting to 

Bs. 2,00,000, or the holder of shares of which 
the total amounts are equal to Es. 2,00,000, 
shall be entitled to ... ... ... 12 votes. 

Where a person is both a proprietor of stock and a holder of 
shares, his shares shall, for the purpose of this section, be deemed 
to be stock, 

No proprietor or shareholder shall be entitled to more than 
twelve votes at any such meeting. 

57. Any proprietor or shareholder entitled to vote at any 
meeting under this Act may give a proxy in 

Proxies of pro- Tj^riting, either general or special, under his hand 
prietors or share- o i ’ 

holders. or the hand of his attorney duly authorized, to 

any other proprietor or shareholder. 

Such proxy shall be produced at the time of voting, and shall 
entitle the person to whom it is given to vote on such matters as 
shall be authorized by the tenor of such proxy. 
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But no p^son shall be permitted to vote in virtue of such 
proxy unless it has been left for registration at the office of the 
Bank at least three clear days before the time for holding the 
meeting at which it is intended to be used ; 

Provided that a general proxy which has been registered at 
such office need not be again left for registration previous to any 
subsequent meeting. 

Proxies existing and in force with reference to any of the 
. , present Banks, on the first day of May, 1876, 

xisting proxies. continue in force and be available at 

meetings under this Act, anything herein contained notwith- 
standing. 

A general power-of-attorney shall be deemed a proxy within 
the meaning of this section. 

58. If any proprietor or shareholder is a lunatic or idiot, he 

may vote by his committee or other legal curator, 

Voting by lunatic jf ^nv proprietor or shareholder is a minor, 

and minor share- - , , • 

holders. he may vote by ms ^guardian, or any one ot his 

guardians, if more than one. 

OHAPTEE XII. 

Notices. 

59. Every notice or other document requiring to be served by 

the Bank upon any proprietor or shareholder may 
by^Sik° be served either personally, or by leaving it for, or 

sending it through the post by registered letter- 
addressed to, him at his registered place of abode ; 

and every notice sent through the post shall be deemed to have 
been served at the time at which, in the usual course of post, it 
would have been delivered. 

60. Any proprietor or shareholder who changes his name or 

place of abode, or being a female marries, and the 
hoidS°^ husband of any such female, respectively, shall 

not be entitled to recover any dividend or to vote 
until notice of the change of name or abode or marriage be given to 
the Bank, in order that the same may be. registered. 

Every notice to be given on the part of any proprietor or share- 
holder shall be left at the office of the Bank, or sent through the 
post by registered letter addressed to the Secretary to the Bank at 
its principal office. 
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61- Every person who, by operation of law, tra^isfers or other- 
. wise becomes entitled to any stock or shares, .shall 
Sii a rc-ho ici e r bound by any and every notice or other 

bound by notices to , , . i , v i 

previous holder. document which, previously to ms name and 
address being entered upon the register of the 
Bank in respect of such stock or shares, has been given to the person 
from whom he derives his title thereto. 

82. When any notice or document is delivered or sent, in 
accordance with this Act, at or to the registered 
place of abode of a proprietor or shareholder, then, 
and notwithstanding he be then deceased, and 
whether or not the Bank have notice of his 
decease, such service of the notice or other 
for all purposes of this Act, be deemed service 
thereof on him, or, if dead, on his lieir», executors, administrators, 
and every of them. 

OHAPTBE XIII. 

Byk-Laws. 

63 . The directors shall as soon as may be make, and may from 
Power of directors liiiiie to time alter, bye-laws regulating the follow- 
to make bye-laws. matters or any of them : — 

{a) the maximum amount which may be advanced or [lent 
to or for which bills maybe discounted for] any in- 
dividual or partnership, without the security mentioned 
in section 36, paragraph (a), Nos. (1) to (6) inclusive, 
[and the extent of the sums to which accounts may be 
overdrawn without security under the provisions of the 
last paragraph of section 37] ; 

(&) the circnm stances under which alone advances may be 
made to directors or officers of the Bank, or the relatives 
of such directors or officers, or to companies, firms or 
individuals with which or with whom such directors, 
officers or relatives are connected as partners, directors, 
managers, servants, shareholders or otherwise ; 

(c) the particulars ^o be contained in the half-yearly balance- 
sheet. 

The directors may from time to time make bye-law.s regulating 
the following matters or any of them : — 

id) the distribution of business amongst the directors ; 


Service of notices 
good, notwibbstand^ 
ing ahareboldei-’s 
death. 


document shall, 
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(e) theif: remuneration ; 

(/) the delegation of any powers of the directors to commit- 
tees consisting of members of their body ; 

{g) the procedure at the meetings of the board or of any 
committee of the directors ; 

Qi) the books and accounts to be kept at the head and other 
offices respectively ; 

(i) the reports and statements to be prepared and made by 
the chief accountant, the heads of departments, and the 
other officers of the Bank ; 

ij) the management of the branches and agencies ; 

(k) the fees payable for certificates of shares or receipts for 

stock, or for registration of transfers of shares or stock ; 

{1) the renewal of certificates of shares and receipts for 
stock, which have been worn out or lost ; 

(m) and, generally, for the conduct of the business of the 
Bank : « 

Provided that no bye-law, or alteration or rescission of any 
bye-law, shall be of any validity, except in so far 
as the same is consistent with the provisions of 
this Act, and has been previously approved by the Governor -General 
in Council, and such approval has been signified in writing under 
the hand of a Secretary to the Government of India. 

(Notes). 

Legislative changes. 

(l) The words “ lent to or for which bills may be discounted for ” were sub- 

stituted for the words “ lent by discount of bills or otherwise to,” by 
the Presidency Banks Act, 1879 (V of 1879), S. 5. N 

(2) The words ‘ ‘ and the extent of the sums to which accounts may be over- 
drawn without security under the provisions of the last paragraph of 
S. 37 ” were added by the Presidency Banks (Amendment) Act, 1907 
(I of 1907), S. 6. 0 


CHAPTER XIV. 

Miscellaneous. 

64. The directors may institute, conduct, defend, compromise, 
refer to arbitration and abandon legal and other 
Power to institute proceedings and claims by or against the Bank or 
suits! the directors or officers of the Bank, and other- 

wise concerning its affairs, 
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65. Ill any suit brought against any share-holdca' to recover any 

debt due for any call or other moneys due from 

Evidonce in legal ju character of' share-liolder, it shall ])e 

proceedings against t p i 

shareholders. sulhcient to allege that the defendant is a siiaro- 

holder of the Bank, and is indebted to the .Mank 
in respect of a call made or other moneys due, •wh.oreby a rigl'it to 
sue has accrued to the Bank ; 

and, on the hearing of any suits brought by the Bank against 
any share-holder t# recover any debt due for any call, it shall be 
sufficient to prove that the name of the defendant is on the register i 
of share-holders of the Bank as the holder of the shares in respect 
of which such debt accrued, and that the call was made, and that 
notice of such call was duly given to the defendant in pursuance 
of this or any other Act for the time being in force regulating the 
Bank ; * 

and it shall not be necessary to prove the appointment of the 
directors who made such ca]l, nor that a quorum of directors was 
present at the Board at which such call was made, nor that the 
meeting at which it v/as made was duly convened or constituted. 

/ . — ‘ ‘ Oa the register. ’ ’ 

Register open to inspection. 

The register is open to inspection by share-holder. 31 B. 319 = 9 Bom. L.R. 1G5.P 

66. Nothing in the 33rd of George the Third, session 2, chapter 

render it unlawful for any 
cap.' 52 . ’ ' ’ servant of Government, or for any Judge of a 

High Court, to become a member of any cor- 
poration established under this Act. 


(Note). 

— '*33rd of George the Third, session 2, Chapter, S2,” 

H.B.— -The East India Company Act, 1893 (33 Geo. 3, c. 32.) Q 

67. Notwithstanding anything contained in this Act oi in 
Power to wind np '^^ction of Act X of 18661, whenever the 
Bank under Indian proprietors and share-lioldei’s have passed a special 
Companies Act. resolution that the Bank shall be wound up volun- 
tarily under the Indian Companies Act, 1866, the 
Bank shall be wound up aceordingly, as if it w^ere a Company under 
that Act : 
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Provided Ihat no such special resolution shall be deemed to 
have been passed unless at least one-third of the proprietors and 
share-holders holding at least one-half of the paid-up capital of the 
Bank for the time being, be present in person or by proxy, and a 
majority poll by open voting in favour of the said resolution and 
such resolution has been confirmed by a majority of such proprie- 
tors and share-holders at a subsequent special meeting held at 
an interval of not less than one month, nor .more than two months, 
from the date of the meeting at which such resolution was first 
passed. 

(Mote). 


I. Act X of 1866.” 

N.B, — See now tho Indian Companies Act, 1882 (VI of 1882). R 

68. And whereas the Government of India has agreed to sell, 

■ , ^ , and the directors of the present Bank of Bengal 

Bengal and Madivis have agreed to purchase, at a premium of twenty- 
rfiares ^ centum, the said two thousand 

two hundred shares bf one thousand rupees each 
held by the Government of India in the same Bank ; and it is intend- 
ed that the directors of the Bank of Bengal as constituted by this 
Act shall cancel two thousand of .such shares, and sell for the benefit 
of the Bank four hundred shares in the same Bank corresponding 
with the remaining two hundred shares so agreed to be sold and 
purchased ; 

And whereas the Government of India has agreed to sell, 
and the directors of the present Bank of Madras have agreed to 
purchase, at a premium of ten per centum, the said five hundred 
and sixty -two and a half shares held by the Government of India 
in the same bank ; and it is intended that the directors of the 
Bank of Madras as constituted by this Act shall cancel the same 
shares; 


Purchase and oan- 
cellatpion by direct- 
ors of 6'2J shares in 
present Bank of 
Madras. 


And whereas, the directors of the present 
Bank of Madras have purchased and cancelled 
other sixty-two and a half shares in such Bank ; 


And whereas the said repective directors of the present Bank 
of Bengal and Bank of Madras bad no power to enter into the said 
agreements with the Government of India, and the directors of the 


Bank of Btuigal as constituted by this Act have no power to sell the 


four hundred shares referred to in this section, and the said directors 
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of the present Bank of Madras had no power to purc^iase and cancel 
the said other sixty-two and a half shares ; 

And whereas the directors of the Bank of Bengal as constituted 
by tliis Act have no power to cancel the said two thousand shares 
and the said directors of the Bank of Madras as constituted by this 
Act have no power to cancel the said five hundred and sixty-two 
and a half shares ; 

And whereas it is expedient to confirm the said agreements 
with the Government of India, and to indemnify the said respective 
directors of the present Bank of Bengal and Bank of Madras for 
entering into the same, and to confirm the said purchase of the said 
other sixty -two and a half shares by the directors of the present 
Bank of Madras, and to indemnify the same directors for making 
the same, and for cancelling the same shares, and to empower the 
directors of the Bank of Bengal as coifstituted by this Act to sell 
the said four hundred shares, and to empower the respective 
directors of the Bank of Bengal and Bank of Madras as constituted 
by this Act to cancel the said shares so intended to be cancelled ; 
It is hereby further enacted as follows : — 

(a) The said agreements with the Government of India are 
hereby confirmed, and the said respective directors 
Coofimiatioii of present Bank of Bengal and Bank of 

agceemonts with ° 

Government. Madras are hereby indemnified for entering into 

the same ; and no suit or other proceeding shall 
be maintained against any such director in respect of anything 
fide done in pursuance of either of such agreements. 

(h) The said purchase of the said other sixty-two and a half 
shares is hereby confirmed, and the said directors 
Confirmation of the present Bank of Madras are hereby in- 
~ demnified for making the same and for cancelling 
the same shares ; and no suit or other proceeding 
shall be maintained against any such director in respect of anything 
hona fide done in effecting such purchase and cancellation. 

(c) The directors of the Bank of Bengal as constituted by this 
Act shall have power to sell, and shall, as soon as 
of^?oo^ah'fres°*^'^£ niay be, Sell, the Said four hundred 

Bank of Bengal. shares, either together or in parcels, and either 
by public auction or private contract, and shall 
apply the proceeds in or towards paying the price of the shares of 
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the Governme]^t of India so agreed to be purchased by the directors 
of the present Bank as aforesaid, or otherwise for the benefit of the 
Bank of Bengal as constituted by this Act. 

id) The directors of the Bank of Bengal as constituted by this 

Act shall have power to cancel, and shall, as soon 

Cancellation of • . i i , , , • -i , 

certain shares. conveniently may be, cancel the said two 

thousand shares, and the directors of the Bank 
of Madras as constituted by this Act shall have power to cancel, 
and shall, as soon as conveniently may be, cancel the said five 
hundred and sixty-two and a half shares. ' 
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THE GO-OPERATIVE CREDIT SOCIETIES 
ACT, 1904. 

(ACT X OB' 1904 i. 


Passed by the Governob-G-eweeali oe India in Council, 

(Becewed the assent of the Gov ernor-Gmneral on the 
25th March, 1904.) 

Ail Act to 'provide for the constitution and control of Co-operative 
Credit Societies. 

Whereas it is expedient to encourage thrift, self-help and co-opera- 
tion among agriculturists, •artisans and persons of limited means, 
and for that purpose to provide for the constitution and control of 
co-operative credit societies ; It is hereby enacted as follows : — 

(Notes). 

L— Act X of 1904.” 

(1) Statement of Objects and Reasons. 

X^’or See Gassafcte of India, 1903, Pb. V, p. 520. & 

(2) Bepopt of the Select Committee. 

J'ji; Gazette of India, 1904, Pt. V, p. 65. . B 

(3) Ppoceedings in Council. 

iiio). ggg Gazette of India, 1903, Pt. VI, pp. 170, 191, Gazette of India, 

1904, Pt. VI. pp, 16, 22 and 251. C 

(4) Places where Act has been declared to be in force. 

The Act has been declared to be in force in the Sanbhal Parganaa by notifi- 
^ cation under S. 3 of the Santhal Parganas Settlement Regulation, 

, 1872 (III of 1872). See Calcutta Gazette 1905, Pt. I, p. 878. D 

Preliminary. 

Short title and I- (1) Act may be called the Co-opera- 

extent. tive Credit Societies Act, 1904 ; and 

(2) It extends to the whole of British India. 

2. In this Act, unless there is anything 

Definitions. j. • i • i. i. ^ 

repugnant m the subject or context, — 

{a) “ by-law ” means a rule made by a society in the exercise 
of any power conferred by this Act, or by any rule made 
under this Act : 
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(b) “committee” means the governing body of a society to 

whom the management of its affairs is edtrnsted: 

(c) “ member ” includes a person joining in the application 

for the registration of a society and a person admitted 
to membership after registration in accordance with the 
by-laws and any rules made under this Act : 

(c?) “officer” includes a chairman, secretary, treasiircr, 
member of committee, or other person empowered under 
the rules applying to any society or the by-laws thereof 
to gire •directions in regard to the business of the 
society: 

(e) “Eegistrar” means a person appointed to perform the 
duties of a Begistrar of Co-operative Credit Societies 
under this Act: and . 

if) “ society” means a co-operative credit society registered, 
under this Act. 

Gonstitiotion. 

Constitution of 8. (1) A Society shall consist of ten or more 

societies. persons above the age of eighteen years ^ — 

{a) residing in the same town or village or in the same group 
of villages ; or, 

(5) subject to the sanction of the Registrar, consisting of 
members of the same tribe, class or caste 2. 

3(2) Societies shalbbe either rural or urban. In a rural 
society not less than foiir-fiffchs of the members shall be agricul- 
turists. In an urban society not less than four-hfths of the mem- 
bers shall be non-agriculturists. 

(3) When any question arises as to whether for the purposes 
of this Act a person is an agriculturist or a non-agriculturist, or 
whether two or more villages shall be considered to form a group, 
or whether any person belongs to a tribe, class or caste, the question 
shall be decided by the Registrar, whose decision shall be final. 

(Notes.) 

1,—^' Society.. ..eighteen years, ” 

Society not festricted to persons of limited means. 

Admission to societies under tliia Act has not been restricted to persons of 
• limited means, hut has been thrown open to all persons above the 
age of 18 years. (See Report of the Select Committee.) E 
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2.—-“ Subject to the sanction — caste.” 

Scope of Section. | ■ ' 

With the sanction of the Registrar, societies may be formed of persons of the 
same tribe, class or caste, without regard to propinquity of residence, 
ht) as to suit such cases as societies to be formed by Agricultural tribes 
in the Punjab or Native Christians in the Madras Presidency. [See 
Report of the Select GommitteeJ . F 


3.—” Subsection 2.” 

Power given by this sub-section. 

Power has been given by this sub-Bection to admit to urban and rural socie- 
ties a proportion of one-fifth of agrioulturist| and non-agriculturists 
respectively. F-1 


Members of 
society. 


4. The members of a society shall be — 


{a) persons joining in the application mentioned in sec. 6, 
sub-section (1), and registered as a society under sub- 
section (2) of th# same section ; 


(6) persons qualified in accordance with the requirements of 
section 3 and admitted i by the society in accordance 
with the provisions of this ?'^ct and with the by-laws of 
the society : 

2 Provided that a person so admitted shall not exercise the 
rights of a member unless or until he has made such payment to 
the society in respect of membership or acquired such interest in, 
the society as may be prescribed by the rules made under this Act 
or the by-laws of the society. 


(Notes). 

[.—•‘Admitted.” 


Mmission of new members. 

a New members need not necessarily be elected by the members for the time 
being, but may be admitted by the society in any manner provided 
by the by-laws, G 

2.—” Proviso.” 


Scope of proviso. 

This proviso covers cases in which the condition of admission to membership 
is the acquisition of an interest in the society as well as the payment 
of a specific sum. H 

Registration.* 


5. The Local Government may appoint a person to be Regis- 
trar of Co-operative Credit Societies for the Pro- 
vince or any portion of it. 


The Registrar. 
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6. (1) Any ten or more persons qualified in accordance with 

„ . , the requirements of section 3 aiu? agreeing each 

KcR'isfe’atioji ana •* . 

incorporation o f to make snch payment or acquire sucli intei’ost 
as aforesaid, may apply to the Begisstrar to bo re- 
gistered as a rural or an urban society, as the case may be, and tin; 
persons by whom or on whose behalf such application is made shnil 
furnish such information in regard to the proposed society as tlic 
Begistrarmay require. 

(‘2) If the Begistrar is satisfied that the persons proposing to 
form a society are qualified in accordance with the requirements of 
section 3 and have complied with the provisions of this Act and 
with the rules made thereunder, he may, if he thinks fit, register 
the society accordingly, and the society shall thereupon become and 
be a body corporate by the name under which it is registered, with 
perpetual succession and a common seal, and with power to hold 
property, moveable or immoveable, to enter into contracts, to insti- 
tute and defend civil suits i and to do all things necessary for the 
purposes of its constitution. 

(3) Every society shall have an address, registered in accordance 
with the rules made under this Act, to which all notices and com- 
munications may be sent. 

(4) The registered name of a society shall distinguish whether, 
the society is rural or urban, and, if the liability of the members is 
limited, the word “ limited ” shall be added to such name. 

(6) No charge shall be made for registration under this section. 

(Note). 

I— “ Salts.” 

Suit by Society— In whose name suit to be brought. 

The Chairman of a Co-operative Credit Society has no right to institute a 
suit against a member of the Society under the Co-operative Credit 
Societie.s Act, in his own name. The suit should be one by the 
Society itself under section 6, cl. (2) of the Act. 10 Ind. Cas, 570, I 
A suit in the name of the Chairman must fail. {Ibid). 

Management. 

Liability of mem- 7. The liability of each member of a society 

for the debts of the society shall be as follows 
{a) in the case of a rural society, such liability shall, save 
with the special sanction I of the Local Government, 
be unlimited ; 
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(6) in tlie case of an ncban society, snch liability shall be nn~ 
limited or limited as may be provided by the by-laws or 
by any rules made under this Act. 

(Note). 

I.— Special sanction.” 
lestance of notification granting such sanction. 

For— see Goorg District Gazette, 1907. Pt. I, p. 66, J 

8.1 (1) No dividend^ or payment on account of profits shall be 
^ ^ paid to a member of a rural society, but all profits 

Disposal of profits. ^ _ , , m . ^ 

made by such a society shall be carried to a fund 
(to be called the reserve fund) : 

Provided that, when such reserve fund has attained such pro- 
portion to the total of the liabilities of the society, and when the 
interest on loans to members has been reduced to such rates, as may 
be determined by the by-la'^s or rules made under this Act, any 
further profits of the society, not exceeding three-fourths of the 
total annual profits, may be distributed to members by way of 
bonus. <. 

3 (2) Not less than one-fourth of the profits in each year of an 
urban society shall be carried to a fund (to be called the reserve 
fund) before any dividend or payment on account of profits is paid 
to the members or any of them. 

(Notes). 

“ Sub^section (/). ’ ’ 

Hature of sub-section. 

The first portion of this section is limited to rural societies. The rule that in 
the case of such societies no payment on account of profits shall be 
made to members, has been relaxed under certain conditions. Pre- 
caution against any distribution of profits until the society has 
• accomplished its purpose of reducing interest on loans and finds itself 

in a thoroughly stable condition, has been made. K 

2. Dividend.” 

Dividend, meaning of. 

(а) Etymologically dividend is the “ dividendum, ” the total divisible sum. 

But in its ordinary sense it means the sura paid and received as the 
quotient forming the share of the divisible sum payable to the reci- 
pient. LamplozigliY. Kent Watei'iuorks, (1903), 1 Oh. 675 (580). 

(б) As to the meaning of the word “ dividend,” meEenry y. Great Northern 

Baihoay Co., 1 De G & J, 606, 636, 642, 647. L 

3. —” Sub-section 2.” 

Application of sub-section. 

This sub-section applies to all urban societies, whether unlimited or limited, 
(See Eeport of the Select Gohxmittoe). M 
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9. A society 1 may receive deposits from members without 
restriction, but it may borrow from persons who 
bo^rowin^*°^^ not members only to such extent and under 

such conditions as may be provided by its by-laws 
or by rules made under this Act. 

(Note). 


I. Society,” 


Society. 

The term “ society ” hero refers to both kinds of societies ‘‘rural” and 
“ urban,” (See Report of the Select Committee). N 

Restrictions on * fO- U) A society shall make no loan to any 
person other than a member ; 

Provided that, with the consent of the Eegistrar, a society may 
make loans to a rural society. 

(2) Save with the permission of the Registrar to be given by 
general order in the case of each society, a rural society shall not 
lend money on the security of - moveable property. 

(3) The Local Government may, by general or special order, 
prohibit or restrict the lending of money on mortgage of immove- 
able property or any kind thereof by any society or class of 
societies. 


11. A society may deposit its funds in the Government Savings 
Deposit of or with any banker or person acting as a 

society ’s funds. banker approved for this purpose by the Regis- 
trar. 


Shares and Interests of Memhers. 

12 . Where the liability of the members of a society is limited 
^ ^ by shares, a member shall not hold more than 

held by member. such portion of the capital of the society, subject 
to a maximum of one-fifth, as may be prescribed 
by any rules made under this Act : 

Provided that no member of such a society shall hold more shares 
than represent a nominal value of one thusand rupees. 

13. (1) Where the liability of the members of a society is not 

Votes of membei" 1 shares, each member shall, notwith- 

standing the amount of his interest in the capital, 

only have one vote as a member in the afiairs of the society . 

(2) Where the liability of the members of a society is limited 
by shares, each member shall have as many votes as may be 
prescribed by the by-laws of the society. 


Ss. is to 16] Act X of 1904 (CO-OPEEATIVB CREDIT SOCIETIES ACt). 9 
. ^ (Note). 

Votes of members.” 

This section deals with the question of the voting power of members. la the 
case of societies not limited by shares, with a view to preventing pre- 
ponderating influence by individual members, the principle of one 
man one vote, is adopted. In the case of societies limited by shares, 
the number of votes that may be given by . a member is limited by 
the bye-law. 0 

14. (1) A member shall not transfer any share held by him 

Restrictions on interest in the capital of the society or 

transfer of share or any part thereof, unless he h*as held such share 
interest. . . 

or interest for one year at least, 

(2) The share or interest of a member in the capital of a society 
shall not be transferred or charged, unless to the society or to a 
member of the society and subject to any conditions as to maximum 
holding prescribed by this *Act or by the by-laws or by any rules 
made under this Act. 

15. Subject to the provisions of section 20, the share or 

interest of a mem^ter in the capital of a society 

Shares or mteresfc oot be liable to attachment or sale under 

not liable to attach- ... 

mont. any decree or order of a Court of J ustice in 

respect of any debt or liability incurred by such 
member, and neither the Official Assignee nor a Keceiver appointed 
.under ^ Chapter XX of the Code of Civil Procedure shall be entitled XIV of 1882 . 
to or have any claim on such share or interest. 


(Note). 

“ Chapter XX of the Code of Civil Procedure.” 

^ N.B. — See uow the Provincial Insolvency A.ct, 1907 (HI of 1907), S. 56 (2). 


16. On the death of a member, the society may pay to or 
transfer to the credit of the person nominated in 
on'SShof°membS! accordance with the rules made in this behalf, 
or, if there is no person so nominated, such 


person as may appear to the Committee to be entitled to receive 
the same as heir or legal representative of the deceased meniber, a 
sum representing the value of such member’s share or interest, as 
ascertained in accordance with the rules or by-laws and all moneys 
due to him from the society, and the society shall thereupon be 


absolved from all liability in respect of such share or interest or 
other moneys as aforesaid. 
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Gstates of deceased 
member. 


17. The liability of a past member for the debts of the 
society as they existed at the time -when he ceased 
xuortibec.*"^ member shall continue for a period of 

one year from the date of his ceasing to be a 
member. 

(Note). 

H.B.— The analogy of tho Indian Companies Act has been followed here. (Bee 
Report of the Seleofe Committee). 

18, The estate of a deceased member shall 
Liability of the be liable for a period of one year from the time 
membM.°^ deceased decease for the debts of the society as they 

existed at the time of his decease. 

(Note). 

N.B.—The analogy of the Indian Companies Act has been followed here. (See 
Report of the Select Committee). 

Priority of Society’s claim Against a member. 

19. Subject to any prior claim of the Government in respect 

of land-revenue or any money recoverable as 
Prior claim of t ■ , » 

society as against land-revenwe or of a landlord m respect ot rent 

pSce,"'Sie!'iS! money recoverable as rent, a society shall 

piementa and raw he entitled in priority to other creditors to enforce 
material. , . 

its claim — 

{a) upon the crops or other agricultural produce of a mem- 
ber or past member at any time within a year from the 
date when seed or manure was advanced or money for 
the purchase of seed or manure was lent to such mem- 
ber or past member, in respect of the unpaid portion 
of such advance or loan i ; 

Qj) upon any cattle, agricultural or industrial implements 
or raw material for manufactures, supplied by '"the 
society or purchased in whole or in part with money 
lent by the society, in respect of the outstanding liability 
on account of such supply or loan. 

(Notes). 

I.— “Subject to any prior — loan.” 

Scope of the section. 

If the prior claim of society against a member for seed advanced, or money lent 
for the purchase of seed, extended only to the crops grown from that 
seed, awkward questions inight arise in realization. So the priori ty 
is extended to all crops or agricultural produce and is limited to a 
period of one year froni the date of the advance of seed or loan. 
Manure has been put in the same category as seed. (See Report of 
the Select Committee), P 


Prior claim of 
society as against 
crops,' agricultural 
produce, cattle, im- 
plements and raw 
material. 
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20. A society shall have a charge upon the shares or interest 
Charge and set-off capital and on the deposits of a member 

m respect of shares or past member and upon any dividend, bonus 
her. or profits payable to a member or past member 

in respect of any debt due from such member or 
past member to the society, and may set-off any sum credited or 
payable to a member or past member in or towards payment of any 
such debt. 

Audit, Inspection and Inquiry. 

Audit, inspection 21. (1) The Registrar lhall audit the ac- 

and inquiry. Gounts of each Society once at least in every year. 

(2) No charge shall be made in respect of any audit made 
under sub-section (1). 

(3) The audit under sub-section (1) shall include an examina- 
tion of overdue debts, if anj^, and a valuation of the assets and lia- 
bilities of the society. 

(4) The Registrar, the Collector or any person authorized in 
this behalf by the Registrar or the Oollector, may at any time in- 
spect the books, accounts, papers and securities of a society, and 
every officer of the society shall furnish such information in regard 
to the transactions and working of the society as the person making 
such inspection shall require. 

(5) The Registrar may of his own motion, and shall on the re- 
quest of the Collector, or on the application of a majority of the 
Committee or not of less than one-third i of the members, hold an 
inquiry into the constitution, working and financial condition of a 
society, and all officers and members of the society shall furnish 
suc^ information in regard to the affairs of the society as the Regis- 
trar may require, 

(6) Where an inquiry is held under sub-section (5), the Regis- 
trar may apportion the costs, or such part of the costs as he may 
think right, between the society, the members demanding an inquiry 
and the officers or former officers of the society, 

(7) Any sum awarded by way of costs under sub-section (6) 
may be recovered, on application to a Magistrate having jurisdic- 
tion in the place where the person from whom the money is claim- 
able resides for the time being, by the distress and sale of any move- 
able property within the limits of the jurisdiction of such Magistrate 
belonging to such person. 
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(Note). 

C 

I. One- third.” 

Inquiry — Application to he made by how many. ^ 

One-fchircl has been substituted for one-tenth as the minimum proportion of 
members on whose application the Registrar is bound to make iin 
inquiry, in order that the Registrar’s timci may not be wasiod in 
inquiries on frivolous and vexatious applications. (Boo Report of the 
Select Committee). Q 

22. A copy of any entry in a book of a society regularly kept 

in tlie course of business, shall, if certified in 

Mode of proof of • -i t i i a 

entrifts in societies’ such. manner as may be prescribed by rules made 

under this Act, be received, in any suit to recover 
a debt due to the society, as primia facie evidence of the existence of 
such entry and shall be admitted as evidence of the matters, trans- 
actions and accounts therein recorded in every case where, and to 
the same extent as, the original entry •itself iS' now by law admis- 
sible, but not further or otherwise. 

(Note), 

This section and S. 4, Bankers’ Books Evidence Act. 

This section has been somewhat expanded so as to bring it more into lino with 
the provisions of section 4 of the Bankers’ Books Bvidonoe Act, 1891, 
which provides for the admission in evidence of certified copies of 
entries in bankers’ hooks. [See Report of the Select Committee] . B 

Dissolution of a Society. 

23. (1) If the Registrar, after holding an inquiry under S. 21, 
Dissolution sub-seofcion (5), or on receipt of an application 

made by three-fourths of the members of a society, 
is of opinion that a society ought to be dissolved, he may cancel 
or may refuse to cancel the registration of the society. ^ 

(2) Any member of a society may, within two months from 
-the date of an order made under sub-section (1), appeal from such 
order to the Local Government, 

(3) Where no appeal is presented within tvvo months from the 
making of an order -cancelling the registration of a society, the order 
.shall take effect on the expiry of that period. Where an appeal is 
■presented within two months, the order shall not take effect until it 
• is confirmed by the Local Government. 

(4) Where an order made under sub-section (1) cancelling the 
' registration of a society takes effect, the society shall cease to exist 

as a corporate body. 



13 


S. 24] Act X of 1904 (co-opeeative geedit. societies act). 

Cancellation cl . 24. (1) mere the registration of a society 

registration of is cancelled under Section 23, the Eegistrar may 
appoint a competent person to be liquidator of the 
society. 

(2) liquidator appointed under sub-section (1) shall have 
power to institute and defend suits on behalf of the society by his 
name of office, and shall also have power — i 

(n) to sue for and recover any sums of money due to the 
society at the date of such cancellation ; 

(b) to determine the contribution to b^ made by the mem- | 

bers and past members of the society respectively to the 
' assets of the society ; 

(c) to investigate all claims against the society, and, subject 

to the provisions of this Act, to decide questions of 
priority arising*between claimants; 

(d) to determine by what persons and in what proportions 

the costs of the liquidation are to be borne ; and ; 

(e) to give such directions in« regard to the collection and 

distribution of the assets of the society, as may appear ! 

to him to be necessary, for winding up the affairs of the 

society. ■ ; 

^(3) Subject to any rules of procedure made under this Act, 
a liquidator appointed under this section shall, in so far as such : 

powers are necessary for carrying out the purposes of this section, 

'have power to summon and enforce the attendance of witnesses and 
to compel the production of documents by the same means and (so 
far as may be) in the same manner as is provided in the case 
of a Civil Court under the Code of Civil Procedure. XIV of 1882. 

® (4) The rules may provide for an appeal to the Court of the 
District Judge from any order made by a liquidator under this 
section. 

(.5) Orders made under this section may be enforced as 
follows ... - ' 

id) when made by a liquidator, by any Civil Court having 
local jurisdiction in the same manner as the decree 
of such Court; 

ib) when made by the Court of the District Judge in the 
matter of any such appeal as aforesaid^ in the same 
manner as a decree of such Court made in any suit 
pending therein. , . ’ 
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(6) Save in so faiv as is hereinbefore expressly provided, no 
Civil Gonrt shall have any jurisdiction in respect to any matter con- 
nected with the dissolution of a society under this Act. 

(Note). 

J,—‘* Sub-Section {3),” 

Sub-eeotion (3) and S. 14, Land Acquisition Act, 1894. 

Sub-section (3), whioh defines felxe supplementary powers of tho liquidator has 
been recast so as to assimilate it to section 14 of tho Land Acquisitiotj 
Act, 1894, which confers like powers on the OoUector under that Act. 
(See R^jort of the Select Committee). 8 

Exemptions from Taxation. 

Power to exempt 25. (1) The Governor- (jreneral in Council, 

from income-tax, notification in the Gazette of India may, in 
gistration-fees. the case of any society or class of society, remit- — 

(а) the income-tax i payable in A’espect of the profits of the 
society, or of the dividends or other payments received 
by the members of the society on account of profits ; 

(б) the stamp-duty 2 .with which, under any law for the 

time being in force, instruments executed by or on 
behalf of a society or by an officer or member and 
relating to the business of such society, or any class of 
such instruments, are respectively chargeable ; 

(c) any fee payable under the law of registration-'^ for the 
time being in force. 

(2) A notification exempting any society from the fees referred 
to in sub-section (1), clause (c), may provide for the withdrawal of 
such exemption. 

(Notes). 

Scope of the section. r 

By this section, all the exemption which it contamplabes miy be granted in 
the ease of any class of societies as well ’as of individual societies. 
(See Report of the Select Oommittee). T 

i . — ” Income-tax,” 

Remission of income-tax on dividends, etc., to members of Societies registered 
under the Act. 

No. 6216-S. R., dated the 3rd September, 1904.— In exercise of the powers 
conferred by section 26, sub-section (1), clause (a) of the Co-opera- 
tive Credit Societies Act, 1904 (X of 1904), the Grovernor-Ceneral in 
Oounoil is pleased to remit the income-tax payable in respect of tho 
profits of any Co-operative Credit Society for the time being registered 
under that Act, or of the ^’u'ideuds or other payments received by 
the members of any such .society on account of profits. (See Gazette 
o/’ India, 1904, Pt. I, p, 739), U 
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^ 2.— ^[Stamp-duty. 

Bemission of stamp-daty on instruments executed by or on behalf of Co-operati’sre 
Credit Societies. 

No. G220— S.R., dated the 30tli September, 1904 — In exercise of the powers 
conferred by section 25, sub-section (1), clause (b) of the Co-operative 
Credit Societies Act, 1904 (X of 1904), the Governor-General in Coun- 
cil is pleased to remit the stamp duty with which under any law for 
the time being in force instruments executed by or on behalf of any 
co-operative credit society for the time being registered under that 
Act or instruments executed by any officer or member of any such 
society and relating to the business of th^ society are respectively 
chargeable. (See Gazette of India, 1904, Pt. I, p. 739). Y 

3.—“ Any fee payable under the law of registration.*’ 

Bemlssion of Registration fees in favour of Co-operative Credit Societies. 

See Government of India Notification No. 2025, dated 20th June, 1910, see 
Gazette of India, 1910, Pt, I, p. 495. W 

Debts diue to Government. 

26. (1) All sums due from a society or from an officer or 

member or past member of a society as such to 
duelo^SJvernmeS! Government, including any costs awarded to 
the Government under sectional, sub-section (6) , 
may be recovered in the same manner as arrears of land-revenue. 

(2) Sums due from a society to Government and recoverable 
under sub-section (1) may be recovered, firstly, from the property 
of the society; secondly, in the case of a society of which the 
liability of the members is limited, from the members subject to the 
limit of their liability ; and, thirdly, in the case of other societies, 
from the members. 

Rules. 

27. (1) The Local Government may, for the whole or any 

* part of the Province and for any society or class 

of societies, make rules i to carry out the purposes 
of this Act. 

(2) In particular and without prejudice to the generality of the 
foregoing power, such rules may— 

(a) prescribe the forms, to be used in applying for the regis- 
tration of a society and the procedure in the matter of 
such applications ; 

(b) prescribe the conditions to be complied with by persons 

applying for registration, and by persons applying for 
admission or admitted as members, and provide for the 
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election and admission of members froip time to time, 
and the amount of payment to be made and interests 
to be acquired before exercising rights of^ mexnbersliip ; 

(6*) provide for the withdrawal and expulsion of members 
and for the payments to be made to members who witli- 
draw or are expelled and for the liabilities of past 
members; 

' (dl) provide for the rnode in which the value of a deceased 
member’s interest shall be ascertained, and for the 
nomination of a person to whom such interest may be 
paid or transferred ; 

{&) subject to the provisions of section 12, prescribe the 
maximum number of shares or portion of the capital of 
a society which may be held by a member ; 

(/) prescribe the payments to be made and the conditions to 
be complied with by members applying for loans, the 
period for which*^ loans may be made, and the amount 
which may be lent, to an individual member ; 

ig) prescribe the proportion to the total liabilities to be 
attained by the reserve fund and the rate to which 
interest on loans to members is to be reduced, before 
profits may be distributed to the members of a rural 
society ; 

(k) regulate the manner in which capital may be raised by 
means of shares or debentures or otherwise ; 

{i) provide for general meetings of the members and for the 
procedure at such meetings and the powers to be 
exercised by such meetings ; 

ij) provide for the appointment, suspension and removal of 
the members of the committee and other officers, and 
for the procedure at meetings of the committee, and for 
the powers to be exercised and the duties to be performed 
by the committee and other officers ; 

{h) prescribe the iXiatters in respect of which a society may 
or shall make by-laws and for the procedure to be 
followed in making, altering and abrogating by-laws, 
and the sanction to be required to such making, alfera- 
■ tion or abrogation ; 



1 ? 


S. 27] lot X of 190f (OO-OPEBATIVE CEBDIT SOCIETIES AOT). 

(Z) pi'escribe the accounts and books to be kept by a society 
and provide for the audit of such accounts and the 
charges, if any, to be made for such audit, and for the 
periodical publication of a balance-sheet showing the 
assets and liabilities of a society ; 

pi) provide for the persons by whom and the form in w^hich 
copies of entries in books of societies may be certified ; 

(n) provide for the formation and maintenance of a register 
of members and, where the liability of the members is 
limited by shares, of a register of slfares ; 

(o) provide for the rate at which interest may be paid 

on deposits, for the formation and maintenance of 
reserve funds, and the objects to which such funds may 
be applied, and for the investment of any funds under 
the control of the society ; 

(p) provide that any dispute touching the business of a 
society between members or past .members of the society 
or persons claiming through a member or past member 
or between a member or past member or persons so 
claiming and the committee or any officer shall be refer- 
red to the Registrar for decision, or, if he so directs, to 
arbitration, and prescribe the mode of appointing an 
arbitrator or arbitrators and the procedure to be followed 
in proceedings before the Registrar or such arbitrator 
or arbitrators, and the enforcement of the decisions of 
the Registrar or the awards of arbitrators; 

iq) prescribe the conditions to be complied with by a society 
applying for the financial assistance of Government ; 

. and 

(r) determine in what cases an appeal shall lie from the 
orders of the Registrar, and prescribe the procedure to 
be followed in presenting and disposing of such appeals. 

(3) The power to make rules conferred by this section is sub- 
ject to the condition of the rules being made after previous 
publication. 

(4) All rules made under this section shall be published in the 
local official Gazette and on such publication shall have effect as if 
enacted in this Act. 
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(5) A copy of the rales relating to a society and of the by-laws 
thereof for the time being in force shall be kept op€D to inspection 
at all reasonable times free of charge at the registered address of 
the society, 

(Motes). 


Rules made by Local GoveTOments. 

For rules made by : — 

(1) Bengal, see Calcutta Gazette, 1905, Pt. I, p. 1415, ibid., 1906, Ft. I, p. 817, 

1909, I, p. 280. 

(2) Bombay, see Bombay Government Gazette, 1905, Pt, I, p, 132. 

(3) Burma, see Burma Gazette, 1907, Pt. 1, p. 90, 

(4) Central Provinces, see Central Provinces Gazette, 1908, Pt. T, p. 6, 

(5) Ooorg, see Ooorg District Gazette, 1905, Pt, I, p, 88, ibid, 1907, i*t. I, 

p. 4. 

(6) Eastern Bengal and Assam, see Easteijp Bengal and Assam Gazette, 1908, 

Pt. II, p. 1565. 

(7) Madras, see Port St. George Gazette, 1907, Pt. I, p. 956, ibid, 1908, 

Pt. I.p. 34. 

(8) North-West Frontier Province, No, 3419, dated the 22nd August, 1906, 

Gazette of India, 1906, Pt. 11, p. 1152, ibid, 1907, pt. IT, p. 107. 

(9) Punjab, under clauses (&, m S p), see Punjab Gazette, 1906, Pt. I, p. 584. 

(10) United Provinces, see United Provinces Gazette, 1905, Pt. I, p. 775, ibid, 

1907, Pt. I, p. 377 ; U.P.R. and 0. X 


Miscellaneous. 


Indian Companies 
Act, 1882, not to 
apply. 


28. The provisions of fehe Indian Companies 
Act, 1882, shall not apply to societiB.s registered 
under this Act. 


29. (1) Notwithstanding anything contained in this Act, the 

Local Government may, by special order V- in 
LoSr^Gowmncnt ®^ch case, and subject to such conditions as it 
to register any asso- niay impose, permit any association of not less 

ciation under Act, ,, ■ , ,, . . , . 

than ten persons above the age ol eighteen years 
to be registered as a rural or an urban society under this Act. 

(2) A society so registered shall be subject to the provisions of 
this Act to the same extent as any other society ; 

Provided that the Local Government may at any time by order 
exempt such society from any of such provisions, or may direct 
that they shall apply to* such society with such modifications as may 
be specified in the order. 
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(Notes). 

Object of this Bect|on. 

Its object is to provide for the registration under the proposed iaw of special 
societies which may not be of such a nature as to fall within its pro- 
visions. It enables the Local Government by special order to permit 
any association of ten or more persons above the age of eighteen years 
to be registered as a society under the Act, with such exemptions 
from, or modifications of, its provisions as the Local Government 
may think fit to direct in the case of each such society. [See Report 
of the Select Committee.] V 

I.'-” Special order.” 

Instance of such special order. • 

For , see Central Provinces Gazette, 1907, Pt. I, p. 316. Z 

2.— “Local Government — order exempt.” 

Instance of such an exemption. 

For — , see Central Provinces Gazette, 1907, Pt. I, p. 315. A 
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11. Legalization of like payments heretofore made. 

Deposits belonging to lunatics. 

12. Payment of deposits belonging to lunatics. 

Deposits made by married Women. 

13. Payment of married womenV deposits. 

Rules. 

14. Pules regulating certificates under sec. 8, and payments 

under sec. 10, 12 or 13. 



THE GOVERNMENT SAVINGS BANKS 
ACT, 1873 \ 

(ACT Y OF 1873.) 


(Passed on the 28th January, 1878) 

HISTORICAL MEMOIR. 


Year. 

No. of 
Act. 

Names of Acts. 

How affected. 

1856 

XXVI 

Government ^ Savings Banks 
Act, 1855 

Rep., Act V of 1873. 

1873 

y 

Do. Do. 

Rep. in part, Act XII of 1873. 



- 

Act XVI of 1874. 




Act XII of 1891. 


An Act to amend the Law relating to Govenvntent Savings Banks. 
Whereas it is expedient to amend the law relating to the payment 
Preamble Government Saving's Banks ; It is 

hereby enacted as follows : — 

(Notes.) 

/. — “The Government Savings Banks Act. 1873.” 

(1) Statement of Objects and Reasons. 

^ For ,S(3c Gazette of India, 1872, Pt. V, p. 575. 1 

(2) Proceedings in Council. 

For —,see Gazette of India, 1872, Supp. pp. 727, 743, (Ibid,), 1873, Supp, 

pp. 150, 221. B 

(3) Places where let has been declared to be in force. 

Act V of 1 873 has been declared in force in the Santhal Parganas by the Santhal 
Parganas Settlement Regulation (III of 1872), S. 3, as amended by the 
Santhal Parganas Justice and Laws Regulation, 1899 (III of 1899) 
and in the Arakan Hill District"by the Arakan Plill District Laws 
Regulation, 1874 (IX of 1874), S. 3. C 

It has been declared, by notification under S.^3 (a) of tbe. Scheduled Districts 
Act, 1874 to be in force in the follosviug SchedultMl Distriets, namely ; 
— the Disti’icts of Hazaribagh, Lohardaga and Mauhhinn, and 
Pargana Dhalbhum and the Kolhan in the District of Siugbhuni, see 
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Act ¥ of 1873 (government, savings banks act). [Ss. 1 to i 

L—“ Government Savings Banks Act, 1873” — [Concluded). 

Giizotte of India, 1881, Pt- I, p, 504. The Dinfrict of Loliardaga (now 
called tli6 RancM District, see Calcutta Cazolito, IHill), Pt. T, p. dd) 
included at this time this District of Palaniau, scpivatcd in 18!)1. 

It has been declared to be in force in Uj)per Burma gnncrally (oxccipt tlu! 

Shan States), by the Burma Laws Act, 18!)8 (XIII of ISSIS), S. 4 (U 
andSch. I. D 


(4) Basis of this Act. 

The Aot is baaed on “ The Trustee Savings Banks Act, IStiil,” (20 and 27 Vie. 

0. 87). S. 30. e E 

PTelwvinary. 

1. This Act may be called The Grovern- 
ment Savings Banks Act, 1873.” 

It extends to the whole of British India. 
Repealed by the Repealing Act, 187i 
{XVI of 1874). t 
2. [Repeal of Act XXVI of 1855.'] Repealed by the Repealing 
Aet, 1878 (XU of 1878). 

Interpretation-clause. 3. In 111118 Act — 

“ Depositor” means a person by whom, or on whose behalf, 
money has been heretofore, or shall be hereafter, deposited in a 
Grovernment Savings Banks, and “ deposit ” means money so 
deposited : 

“ Secretary ” includes every person empowered to manage a 
Government Savings Banks ; 

and “ Minor^” means a person who has not completed the age 
of eighteen years. 

(Note). 

I. Minor.” ^ 

G/.— The Indian Majority Act, 1875 (IX of 1875). F 


Short title. 

Local extent. 
lOotmnencermia] 


Deposits belonging to the Estates of deceased Persons, 

A If a depositor dies, leaving in a Governm, out 
ofVepSSor.™*^^^'’*^^ Savings Banks a sum of money not exceeding one 
thousand rupees, 

and if probate of his will or letters of administration of liis 
estate, or a certificate granted under Act XXVII of iSfiO’ (for 
facilitating the collection of debts on successions, and for the scenritg 
of parties paying debts io the representatives of deceased persons), 
is not produced to.tlie Secretary of such Bank within three months 
of the death of the said depositor. 



5 


Ss. ^ to 7] let ¥ of 1873 (goveehmbnt savings banks act). 

the Becretai'y of such Bank may pay the said snm. of money 
to any person appearing to him to be entitled to receive it, or to 
administer the estate of the deceased. 

(Note.) 

i.-~^^AciXXVIU860.^’ 

SoG now the SuccesBion Gortifleate Act, 1889 (VII of 1889), S. 2. G 

5. Such payment shall be a full discharge 
from all further liajiility in respect of the money 
so paid : ^ 

herein contained precludes any executor or ad- 
ministrator, or otherrepresentative of the deceased, 
from recovering from the person receiving the 
same the amount remaining in his hands after 
deducting the amount of all debts or other demands lawfully paid 
or discharged by him in due course of administration. 

And any creditor or claimant against the estate of the deceased 
may recover his dejit or claim out of the money 
Saving of right of paid under this Act, or *' ^ Act XXVI of 

^ ’ 1855, to any person, and remaining in his hands 

imadministered, in the same manner and to the same extent as if 
the latter had obtained letters of administration of the estate of the 
deceased. 

(Notes). 

Legislative changes. 

The words “ the said ” were repealed by the Repealing and Amending Act, 
1891 (XII of 1891). 

Act XXVI of 1855 was repealed by S. 2 of this Act. H 

'' 6, The Secretary of any such Bank may take such security as 
he thinks necessary from any person to whom he 
administratiem money under section 4 for the due 

administration of the money so paid, 

and he may assign the said security to any person interested 
in such administration. 

7. Bor the purpose of ascertaining the right , of the person 
claiming to be entitled as aforesaid, the Secretary 
any such Bank may Ijake evidence on oath i 
or afhrmation according to the law for the time 
being relating to oaths and affirmations. 


rayrnent to be a 
discharge. 


But nothing 

Saving of right 
of executor. 
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Penalliy for false 
statement. 


Act ¥ of 1878 (govbbnmbnt savings banks act). [S. 7 

Any person who, upon snch Gath or affirmation makes any 
statement^ which is false ^ , and which he either 
knows or believes to be false ^ , or does not believe 
to be trne^ , shall be deemed guilty bf an offence 
under section 193 of the Indian Penal Code: 

(Notes). 

Scope of section. 

Balsa statemente by persons claiming to bo entitled to deposits belonging to 
deceased persons, fall \yithin this section, 1 

• '■ 

/.— “OarA.” 

Oaths Ict'-Idea of oath. 

The idea of the oath, namely, that the person swearing renounces the mercy 
and imprecates the vengeance of Heaven if he do not speak the truth, 
the idea of binding the concionco of the witness, wliioh still prevail, 
in b'jiigland, and which in former time led to tho swearing of Hindus 
on tho Tnlsi and Ganges water, and of Mhliomedans on the Koran, 
lind.s no place in tlic Oaths Act, 1873. J 

2—“ Any statement” 

“ Any statement ”, means what? • 

“ Any statement ”, i.e., a definite assertion. In r 
486 = 14 K.L.R. 15. 


Maharji, Or. In ,1. B. I., 

. K 


3.—” Which is false.” 

False statement— Essentials. 

It' must be shown that tho statement said to have been false, could not but lio 
false. It is not sufficient to show that tho probabilities are that tho 
statement was false. 10 O.W.N. 1090. Ij 


4. —” Knows or believes to be false. ” 

False evidence to be intentionally false. 

{a) The falsa evidence inust be intentionally false to tho knowledge or bolicf of 
the person giving it. Rat. Unrep. Or. G. 2. 

(6) The matter sworn must be either false in fact or, if true, the aceu.sed 
must not have known it to be so. 1 Hawk G. 69, S. 6. 

(c) A man may be guilty of this offence if he swear that he believes or thinlvs 
a fact to bo true when it is not. Sehlesinffer, (1847) 10 <yB. 670. M 

5, — Does not believe to be true.” 

False statement, making of— When legally a giving of false evidence. 

{a) The making of a false statement without knowledge as to wlieihor Gio 
subfect-matter of 4bo statement is false or not, is legally a giving of 
cvidoncG. 2 W.E. 47. N 

[1) Where a man swears to a particular fact without knowing at the timo 
whether the f5,ot bo true or false, it is as such perjury as U; he Icnew 
the fact to be false, and equally indictable. .Muwbe?/, (1796) G T.R. 
G19, 637, ' 0 



Ss. 8 to 12] Act ¥ of 1873 (government savings banks act). 7 

8. Where the amount of the deposit belonging to the estate 
Dopoait when ex* ^ deceased depositor does not exceed one 
ciadod in ecnnpuiiinjf thousand ’rupees, such amount shall be excluded 

Couri; Kogs. « . , . , « 

m computing the fee chargeable, under the 
Court-foes Act, 1870, on the probate, or letters of administration, 
or certificate (if any), granted in respect of his property ^ : 

Provided that the person claiming such probate or letters or 
certificate shall exhibit to the Court authorized to grant the same 
a certificate of the amount of the deposit in any Government 
Savings Bank belonging to the estate of the deceased. Such certi- 
ficate shall be signed by the Secretary of such Bank, and the Court' 
shall receive it as evidence of the said amount. 

(Note), 

Probate., . .property. ” 

Cf. the Savings Bank Act, .%828 (9 Geo. IV, 0. 92), S. 40, now repealed by the 
Savings Banks Act, 1863 (26 & 27 Viet, 0.87). 0-1 


9. Nothing hereinbefore contained applies to money belonging 
to the estate of any h^uropean officer, non-commis- 
sioned officer, or soldier dying in Her Majesty’s 
service in India, or of any European who, at the 
time of his death, was a deserter from the said 


Act not to apply to 
deposits belonging to 
estates of European 
soldiers or deserters, 


Deposits helonging to Minors. 

10. Any deposit made by, or on behalf of, any minor, may be 

Paymaus of depo- Personally, if he made the deposit, or 

sits to minor or to liis guardian for bis use, if the deposit was 
guardian . made by any person other than the minor, together 

with the interest accrued thereon, 

* The receipt of any minor or guardian, for money paid to him 
under this section, shall be a sufficient discharge therefor. 

11, All payments of deposits heretofore made to minors qr their 
Legalization of guardians by any Secretary of a Government Sa- 

foS vings Bank shall be deemed to have been made 

in accordance with law. 


Deposits belonging to lunatics 

Payment pi' depo- j2- If any depositor becomes insane or 

lunatii.'^'^^^"^ otherwise incapable of mapaging liis affairs, 

and if such insanity or incapacity is proved to the satisfaction of 
the Secretary of the Bank in which his deposit may be, 

106 


8 Aoi ¥ of ISTO (aOVEENMENT SAVINGS BANKS ACT). [Sb. 12 to W 

such. Secretary may, from time to time, make payments out of 
the deposit to any proper person, ^ 

and the receipt of such person, for money paid under this sec- 
tion, shall be a sufficient discharge therefor. 

Where a Committee or Manager of the depositor’s estate ha,s 
been duly appointed, nothing in this section authorii^cs paynuMits to 
any person other than such Committee or Manager. 

r (Notes). 

f. I, Lunatics.** 

(1) Lunatic— Decree of unsoundness of mind. 

As for the degree of unsoundness of mind nacesstiry to have a man declared a 
lunatic, see 18 M. 572. P 

(2) Lunatic— Unsoimdness of mind. 

UusQundness of mind taken by itself is not sufficient to bring a pcsrson witlihi 
the moaning of the term “ lunatic ” unless it would ineapfioitate him 
from managing his affairs. On the oblior hand Hi piarsou wlio is in- 
capable of managing his affairs is not a lunatic iiuloss that incapticity 
is produced by urisouudnoss of mind. ScJwrmanv. Schornf 24 W'.Ii. 
124. * Q 

(8) Lunatic, person found a, by a competent Court. 

A person found a lunatic by a competent jurisdiction abroad, is oonsidorod a 
lunatic in England. Ex parte Gillain, 2 Vos. <T. 5B8, 2 Cox. 1!13. R 

Deposits made hij Married Women, 

13, Any deposit made by or on behalf of a married woman, or 
Payment of married d* Oil behalf of a woman who afterwards 
women’s deposits. marries, may be paid to her, whether or not the 

Indian Succession Act, 1865, section 4, applies to her luarriage ; 
and her receipt for money paid to her under this section shall be a 
sufficient discharge therefor. c 

Buies 1. 

1^. All certificates under section 8, and all payments under 
Rules regulating Section 10, Section 12, or section 13, shall be 
StionTani’pay! respectively granted and made by the Secretary 
ments under section of the Bank, Subject to such I’ules consistent with 

’ ’ ' this Act as the Grovernor-Cxeneral in Council may, 

from time to time, prescribe. 

. (Note). 

. t.’-** Rules,’* 

Soo Appendix iw/ru. 
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counts and deposits . . . ^6 — 11 
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Interest 29, 30 


BULBS 


Tra:|sfer of accounts . , 

31 

Closing an aceoijpt . . 

32—34 
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35 

Dead accounts . , , . 
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36 
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37—41 
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42-48 

joint accounts .... 

44 

Security deposit accounts . . 
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45 

ties . . • , 

46 
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47 
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missory Notes . , 

48 

Interest on Government securities 
Power of Government to alter 

49, 50 

rules . . . . , 

51 


RULES FOR THE GUIDANCE OP DEPOSITORS IN POST OFFIOB 
SAVINGS BANKS. 

The following rules for depositors in Post Office Savings Bank 
Savings B a n k with rules for the purchase, sale and custody of Government 
offices and rules. Securities, are issued imder the authority of the Government of 

India. 

DEFINITIONS. 


*1. For the purpo,ses of these rules — 

Deposit means money paid into a Post Office Savings Bank by, or on behalf of, 
a depositor, 

Depositor means the person by whom, or on whose behalf, money is deposited. 

Account means the account of a depositor in a Post Office Savings Rank. 

Balance means the balance at credit of an account. 

Minor means a person who has not completed the age of eighteen years. 

Guardian includes a father, or, if the father be dead, a mother, or, if both 
parents be dead, and no guardian of the piinor has been appointed, by will 
or deed or under any enactment for the time being in force in British India, 
any adult relation of the minor with or by whom the minor is residing or 
being maintained. » 

Director- Generrtl means the Director-General of the Post Office of India. 


See Resolution No. 509 — ^P. 0., dated lltli March, 1905, 
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Pos imasier-Gmerahnoans the chief postal authority in any province or place 
to which the system of Post Office Savings Banks is oxtcficled. 

Acanmtant-Gemral moans Accountant-General, Post Office and Tclogi’iiphs. 

OBJMOT OF GOVEENMENT IN BSTABIilSHING POST OFFICE S/VVINOS BANKS. 

2. The object of Government in establishing Post Office Savings Banks is to provide 
a ready .means for the deposit of savings, and so to encourage thrift. Savings Banks 
arc not to bo used for the purpose of keeping a current accovxnt, and the Accountant- 
General is empowered to close accounts, or, in the case of accounts opened on bolmlf of 
minors, to stop the receipt of further deposits, should he have reason to boliovo tlxat tlui 
accounts arc being used for a purpose for which the Savings Bank was not intended. 

BUSINESS HOURS. 

3. Post Office Savings Banks will be open for the transaction of business between 
the hours of npon and 4 P.M. every day, with the exception of Sundays, Christmas Day, 
New Year’s Day, Good Friday and the King’s Birthday. These hours may, under the 
authority of the Postmaster-General, be altered to suit local oircmnstances. 

■ POSTAL OFFICIALS BOUND TO SBOBEOY. 

4. The officers of the Post Office engaged in the receipt or payment of deposits are 
not allowed to disclose the name of any depositor, of the amount deposited or withdrawn 
by him, except’ to the Postmaster-General or other officers of the Department engaged 
in carrying out the provisions of these rules. 

PEBSONS WHO MAY DEPOSIT MONEY. 

5. Any person may deposit money in a Post Office Savings Bank (a) on his own bo- 
half, or (&) on behalf of any minor relative, or (c) on behalf of any minor of whom he is 
the guardian, 

Eosception, — A Government official may not open an account on behalf of a minor 
of whom he is the official-guardian. 

Minors arc allowed to deposit money in their own names, and women, 
whether married or single, are allowed to deposit money in their own names, but 
subject, in the case of married women, to the limitation laid down in rules C (3). 

LIMITATIONS AS TO OPENING ACCOUNTS AND DEPOSITB. 

6. (1) Any person may open an account in his own name, hut may not have more 
than one such account open, 

(2) In addition to the account which a person may open in his own name, ho 
may open any number of separate accounts on behalf of any minors who are related t,o 
him or of whom ho is the guardian, provided that ho shall not open more thau'^ouo 
account on behalf of each such minor, 

(3) The fact that an account has been opened on behalf of a minor slurll not 
prevent such minor from opening an account in his own name ; nor shall the fact tliiit 
a married man has an account in his own name prevent his wife from opening a separate 
account in her own name, provided the money to be deposited by her is her own property 
or earning. 

■Note.— If, through any cause, an account has been opond in contravention of the 
provisions of this rule the doixosi tor shall not be entitled to claim iuterosb on the account 
and the Accountant-General may require him to close it at once. 

7. Deposits in trust are not allowed, and eannot be recognised. 

8. Money cannot be deposited in the name of two or more persons jointly, provided 

that nothing in this rule shall prevent the dopo,sit of money in the name of a knowix 
..firm* ■ '■ ■ 
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. 9. The smallest sum of money that can be deposited at any time is four annas; 

aud no sum can be*deposited that includes a fraction of an anna. 

10. The total amount which may be deposited in any one official year— from the 
1st April to the Slst of March inclusive — may not exceed 111,500, of which not more 
than RoOO may remain at call. The excess above RoOO, together with any further sum 
at the depositor’s credit, which he may wish to invest (being a sum in whole rupees and 
not loss than RIO in all), will be invested for him in G-ovoriiment securities under rule 
dG. 

Example , — A depositor has deposited R500 from April 1st to November lOth, and 
on November 20th brings R5 as. 3 to the post office to be deposited. The R5 as. 3 will 
be accepted as a deposit provided that the depositor at the same time signs a form of 
application requesting that out of the R505 as. 3*any specified sum in whole rupees, not 
being less than RIO {e.g., RIO or Rll) may be invested for hifti. In this way the de- 
positor may continue to make deposits up to R1500 in all during the year .■ 

Note l. — ^The annual limit of R500 for deposits remaining at call will be reckoned, 
irrespective of withdrawals, that is, withdrawals will not he deducted in applying the 
limit. But amounts deposited for purposes of immediate investment, will be deducted 
in applying the limit. The proceeds of the sale of Government securities credited to a 
depositor’s account under rule 47 (3) will also be deducted in applying the limit in all 
oases in which such proceeds are withdrawn before interest becomes due on them under 
rule 29. 

Notes. — when an account is transferred from one Rost Office Savings Bank to 
another, only such portion of it as was deposited in the current official year shall be 
included in calculating the limit of R500. ** 

* 11, The total amount which a depositor may have at any time, whether at call, or 
invested, exclusive of interest for the current year, is R5,000 in the case of an adult and 
R4,000 in the case of an account opened on behalf of a minor by his relative or guardi- 
an, provided that, out of these total amounts of R5,000 and R4,000, not more than 
B2,000 in the case of an adult and Rl,000 in the ca.se of a minor may remain at call 
and that the balance in excess of these sums (i e ., in excess of R2,000 or R1 ,000 as the 
case may be) is invested on behalf of the depositor under rule 46. Provided also that 
only sixms in whole rupees and not less than RIO can be invested at any time. 

Example , — A depositor has Rl,950 at his credit in the Savings Bank and briirgs 
R58 as. 5 to be doi^osited. The R58 as. 5 will be accepted as a deposit provided that the 
depositor at the same time signs a form of application requestiug that out of the R2,008 
as. 5 any specified sum in whole rupees not being less than RIO may be invested for him. 
In this way the depositor may continue to make deposits up to B 1,500 each year until 
hisHeposit at call and his investments amount together to R5,000. 

Note. — The maximum balance of R2,000 (or Rl.OOO if the accoimt was opened on 
behalf of a minor) which may remain at call may be increased by the addition from year 
to year of interest calculated on the maximum limit of E2,000, or R1,000, as the case 
may be, and also by interest on investments, credited under rule 49. 

POWERS TO WITHDRAW MONEY AND LIMITATIONS AS TO WITHDRAWALS. 

12, A depo.sitor may withdraw money from his account only once a week. By the 
terra ‘ ‘ week ’ ’ is meant the period from Monday to Saturday, both days inclusive. A 
deponitor may, thoreforo, withdraw money from big account on Saturday and again on 
the following Monday. 

i:,5. A juinorniay only withdraw money deposited by him in his own name. Money 
diipositcd on behalf of a minor may only be withdrawn during his minority by his 
guardian. 

*' Was .substituted by Notn. No, 4.329— 4333— -181— P., dated 1st June 1906, 
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14. Women, whether married or single, may withdraw money depoKi tod hy thorn in 
thoir own names ; and married women may also withdraw money cRipositod ])y tiuun as 
single women, in their own names, their marriage notwithstanding. Tho fact that a 
female mill or, on. whoso behalf money has been deposited, is mavviod,^ or hoc/mies 'mar- 
ried after tho account has been opened on her own behalf, shall not pruvout luir from 
withdrawing tho money so deposited on attaining majority. 

15. A depositor may nob withdraw a smaller sum than fom.* annas, and ho may not 
withdraw any sitm which includes a fraction of an anna unless it bo to cbwo his a(>.(‘-ouut, 
in wluoh case be may withdraw the whole balance at his credit, 

HOW TO OPEN AN ACCOUNT. 

IG. Any person wishing to open £?n account should apply to the nearest post ofiico 
that is a Savings Bank. !^.pplication need not necessarily bo made in person ; but tho 
applicant must state his name, his occupation or profession, and his place of residence. 
If ho be a Native, he must also state his father’s name and caste. 

17. The intending depositor must sign. a declaration, in tho following form, that ho 
has read and accepted the Post Office Savings Bank rules. .Tf ho bo unable to write, be 
must attend personally, and, in the presence of a witness, allbN: his luark or soul to the 
declaration, to be attested by the signature of tho witness. If he should apply in per- 
son, a copy of these rate will be given to him to roan, or they will bo road and explained 
to him, should ho be miablo to read. I f bo should rmt iipply in person, a copy of those 
rules with the form of cloolartiiion will bo sent to him and he must present the declara- 
tion duly signed, with the first deposit. 

Fo7'm of dedaratinn to bo sit'iwd hy depositor on inaldng first deposit, 

“ I hereby declare that tho Post OlTieo Savings Bank Eulos have been road I ). 

1 to mo ) 

and that I accept them as binding upon mo. 

“ I further declare that I have no account opened by me on my own behalf at any 
Post Office Savings Bank.’ 

18. Women may open accounts in their own names throirgh thoir agonis or, if they 
are married women, through thoir husbands or agents. The agent or husband will bo 
required to produce a letter of authority in tho proscribed from tho depo,sitor and 
to sign the declaration that the depositor ixader.staiids and accepts tho rules. No postal 
official may under this rule bo tho agent of any woman, except his own wife, in respect 
of an account held in the post office in which ho is employed. 

19. When the declaration is presented, duly signed, with the amount of tho first 
deposit or when it has been signed by a depositor attending in person to make a dopif-iit, 
the amount of the deposit will be entered in a pass-book which will be supplied to tho 
depositor, and the entry will bo initialled by the postmaster and stamped with the office 
stamp. The depositor will be required to sign a receipt for the pass-book. 

20. If the account bo opened at a sub or branch post office, the pass-book for the 
depositor will have to be obtained from the head office. A preliminary receipt for tho 
amount of tho first deposit will, therefore, be given to tho depositor, who will be infoisn- 
ed of the date on which he should call to receive the pass-book. When tho pas.s-liook is 

* Note.— T he latter sentence is to be scored through in tho case of an account 
opened on behalf of minor, in which -case the person opening the account must imiko 
the following further declaration. 

“ I declare that I have no account on behalf of tho minor at any Post Ofiico 
Savings Bank.” * 

“ I declare that the minor was born on (date hy—Chrisiinn era as nearly as can bo 
ascertained).'’ 
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haiidecl over to the depositor he will he required to return this preliminary receipt and 
to sign a receipt fc^ the pass-book. The amount of the original deposit will bo entered 
in the pass-book by the head office, and the depositor will therefore have a guarantee 
that the sum has been received in that office. He should be careful to see that the 
entry in the pass-loook corresponds with the amount entered in the preliminary receipt 
before giving xrp the latter. 

PASS-BOOK AND ITS IMPOETANCE. 

21. The pass-book will show, in the vernacular of the district or in English, as the 
depositor may wish, the number of his account, with the name of the office from 
which the book is issued, his own name, occupation or profession, and address, No 
deposit can be made and no money can he witl^drawn from an account without its 
production, and the Post Office will not be responsible for an^ sum not acknowledged 
in the pass-book. Depositors should carefully examine their hooks before leaving the 
office, and ascertain that the entries are correct. They should also be careful to keep 
their pass-books in their own possession, as the Post Office does not accept responsibility 
for any loss caused to a depositor, if through his negligence, any person shall obtain 
possession of the book and fraudulently obtain the payment of any sum belonging to 
the depositor. 

* Note.— 'I n the case of an account opened at a .sub or branch post office, the 
pass-book will be sent to the head office as soon a.s possible after the 15th June, when 
the pass-book is presented for entry of interest tinder rule 30, The depositor will obtain 
a receipt in exchange for his pass-book, and he must give up this receipt when his 
pass-book is returned to him. 

iios.s OP pass-bOok. 

22. No charge will he made for the pass-book at first supplied to a depositor, or for 
any book issued to him in continuation of the original book which will be retained by 
the post oflice. But if a pass-book bo lost or spoiled (except under circumstances over 
which the depositor has no control), or if any account be re-opened with the permission 
of the Accountant-General (under rale 35), before the expiration of three months from 
the date of closure, the depositor will have to pay one rupee for a fresh book. 

MODE OF DEPOSITING MONEY AFTER AN ACCOUNT HAS BEEN OPENED. 

23. (1) A depositor may deposit money at the post office at which his account 
stands as often as ho wishes, so long as the prescribed yearly and maximum limits 
are not exceeded. All that ho is required to do is to take or send the amount to be 
deposited with his pass-book, to the post office. The amount of his deposit will be 
entered in the pass-book, and the balance struck as shown below. The entry will then 
bo iij^itialled by the postmaster and stamped with the date-stamp of the office, and the 
pass-book will be returned to the depositor or his messenger • 


! 

Date, 

Date-stamp of 
the post office. 

Amount of each deposit 
or withdrawal (to be 
entered in words). 

Amount de- 
posited. 

|l 

a 

Balance 
at credit 
of the de- 
positor. 

Initials of the 
post master. 

1888, 



B. a. p. 

B. a.p. 

B. a, p. 


3r(l April . 


Deposited ten rupees 

10 0 


10 0 0 

A.B.O, 

15fch „ . 


Deposited tW6nty-fi.v6 ru- 







pees . . . . 

25 0 0 


35 0 0 

A.B.O, 

2udMay . 


Withdrawn three rupees . 


3 0 0 

32 0 0 

A.E.G. 


Substituted by Notification No. 5676— -5680 — 191* dated 19th July, 1906, 
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* (2) A depositor wlioso account stands at a head office may deposit money at 
any of the sub-offices under that head office which are Savings l)anlm~., and a dctiositoir 
whose account stands at a sub-office may deposit money at the head ohieo of the sub- 
office or at au}^ of the snb-offices of that head office which are Saving Danks. Similarly, 
a depositor at a branch office may deposit money at the offleo to which it is Hubordiu!(.to 
and if such office is a sub-office, he may also dex^os^it money at th(5 head office of such 
sub-office. With these exceptions, a depositor may deposit money only at the post olUeo 
at which his account stands. 

Note l.-— N o doxiosit may ho made to. an account which has been ordered to bo 
closed. 

Note 2. — ^No deposit may be madte to an account opened on behalf of a minor aftoi? 
he has attained the age offlS years. 

24. If the amount be deposited at a sub or branch x^ost office, the depositor will 
receive, in addition to the receipt in his pass-book, an acknowledgment from the head 
office, which will generally be the office at the head-q^uarters station of the district. 
This acknowledgment will bo delivered to him in ordinary course through the Post 
Office. If it should not reach the depositor in proper timo, or if, when it reaches him, 
it should show any signs of erasure, or should not agree with the entry in the pass-book, 
the depositor should immediately apply to the postif aster of the head office, tlio iiiimo 
of which is in the pass-book, aird renew his application again and again until lui 
receives a satisfactory rejily, ^ 

MODE OP WTHDEAWING MONEY. 

25. When a depositor wishes to withdraw money ho must present his pass-book 
personally or by agent at the post office at which his account stands, with a printed 
form of application for withdrawal, which can be obtained at the post office, sig.ned by 
himself, and showing the balance at his credit and the amount which he wishes to 
withdraw. If the pass-book and application for withdrawal arc presented by an agent, 
the name and signature of the agent should bo entered in the application for with- 
drawal before it leaves the depo.sitor’s custody, and in any case the entries must bo 
made before the application is presented at the post office. If the depositor is unable 
to write, he must attend personally and affix his mark or seal to the application. 
Should he be absolutely unable to attend personally, ho must have his mark or seal 
affixed to the application and attested by some respectable witness, and the po.stmastor 
will make payment to the person presenting this ax)plication with the pass-book, after 
satisfying himself , by such enquiry as he may think proper, of the inability of the de- 
positor to attond aird of the genuine character of the application. The mark or soaP of 
a depositor or messenger who cannot write must, at the time ho receives payment of 
a withdrawal, ho attested by the signature of a respectable witness (other than the pay- 
ing officer) who is personally acquainted with the depositor or mossongor (as the case 
may bo) and also known to the postmaster or some member of the post office establish- 
ment. 

Note l.— If a depositor desires to withdraw the whole of the balance shown to 
his credit in his pass-book, he will be required to close his account. 

NOTE 2. — In the case of withdrawals made from the accounts of female (leX)o.sitors 
by their authorised agents under rule 18, the agent must sign the following cortilicatc 
on the application for withdrawal : — ‘ Certified that the depositor is on this day alive 
and sane.’ . • 

* This para was padded by Notification No. 6670 -5680 ~191, dated 10th July, 
1906. 
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26. Should any person other than the father, or if the father is dead, the mother, 
wish to withdraw mdhey from, an account opened on behalf of a minor and claim to do 
so as guardian of such minor, he will be required to fill in, on a form prescribed by the 
Director-General, answers to the following questions and such other questions as , may 
be considered necessary, and will only be allowed to withdraw money on the order of 
the Postmaster-General in accordance with rule 41 : — 

(а) What is your relationship to the minor ? 

(б) Is the father or mother of the minor dead, or are both parents dead ? What 
near relatives of the minor are alive ? 

(c) Have you been appointed guardian of the minor by will or deed or under any 

enactment in force in British India? (If the reply to this question is in the 
affirmative, the applicant should produce the doeurqpnts on which he relies 
to support his claim.) 

(d) Are you an adult relative of the minor, and does he reside with you or is he 

maintained by you ? ' ' 

Note. — in the case of withdrawal made from accounts opened on behalf of male 
minors, the father or other guardian of the minor must sign the following certificate on 
the application for withdrawal ; — 

‘ ‘ Certified that the amount soug^,it to bo withdrawn is required for the use of the 
minor,” - ' 

In the ciisa of withdrawals made from accounts opened on behalf of female minors, 
the father or the lursband or other guardian of the minor must sign the following 
certificate on the application for withdrawal : — „ 

” Oortifled that the a,mount .sought to bo withdrawn is required for the use of the 
is not married.* ” 

who is my legally married wife.} 

27. The amount to bo withdrawn will bo entered in the pass-book and a fresh 
balance struck, as in the case of a deposit, against the initials of the postmaster and an 
impression of the date stamp of the office. The amount will then be paid to the 
depositor or to the penson presenting the pass-book and application, and his receipt 
taken, in all ca.ses free of stamp duty, on the warrant of payment. 

28. (!) The payment of a withdrawal at a sub-post office is subject to the condi- 
tion that funds are available in the office. If funds are not available, they will be 
obtained as soon as possible. In such a case the depositor will be informed of the date 
on which ho should come to the post office to receive payment, and he will retain his 
pass-boolv. The amount will be paid oh presentation of the pass-book on the date 
mentioned or any snb.soquent date within one week from that date. 

(2) Every application for a withdrawal at a branch post office will be sent to the 

head or sub-office to which the branch office is subordinate, for a warrant of payment. 
The depositor will be informed of the date on which he should come to the branch 
office to receive payment and he will retain his pass-book. The amount will be paid on 
presentation of tho pa.ss-book on the date mentioned or any subsequent date within one 
week from that date. , ' 

(3) Payment at sub and branch offices will be made to the depositor or other 
jxsr.son pnisontiug tho pass-book under the conditions laid dowir in rule 25, and his 
rcwioipt will be taken in all cases free of stamp duty, on the warrant of payment. The 
transaction will bo entered in tho pass-book against the initials of tho sub or branch 
posLiiiiisLer and an impimsion of the date-stamp of the office. 

* To be soorod through in the case of the husband. , 

t To bes scored through in the case of a person other than the husband. 

107 
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(*) Note. — in tlio case of an application to withdraw from (o.) a minor’s account, 
(&) a socmrity deposit account, (c) any of the conjoint accovmtsi^ipccia.ul. in rnlo. 4-1, 
payment cannot, in any circumstances, be made until .a warrant of paymont is rticcived 
from the head oftico. 0 

INTEREST. 

29. Interest will be allowed, nixtil further orders, at the ra,te of a per (>,ont. per 
annum on all d(3posits subject to the (jonditioii .stated iu thi.s rule. 'I’his intumst will 
bo allowed for each caloudat mouth 011 the lowest balau.yj at tiredit of an account 
between the close of the fourth day and tlio end of bho mouth : provided that interest 
shall be allowed only on .sums of complete rupae.s, and that it shall bo caloulatod to the 
nearest pie : provided also that interest shall not he allowed on any sum iu excess of 
R2,000 (or of R 1,000, if%he amount was opened on behalf of a minor). 

Note 1. — When an order has bean issued to olosa an account, interest ceases to 
accrue from the first day of the month in which tho order Is issued (see end of rule 33), 

(1) Note 2.— Interest on the account of a deceased depositor ceases to accrue from 
the first day of the month in which notice is issued to the penson or persons recognised by 
the Po-stmastor-Gonoral us entitled bo receive tho balance of bho aoeoxxnt. No interest 
will be allowed on money deposited after hi.s (j^uxbli iu the account of a d<'cca.sod 
depositor. 

80. The interest oalcula ted as above for each mouth will bo added each year to the 
balance of each account, l^apositors should prusoufc bhoir pass-books as soon as possible 
after the 16bh Juno, in order that blip necessary ontrie.s may be made in them. If the 
(pass-book be not presented for this purpo.so, the entry will bo inadepn tho next occasion 
when a deposit is made or when money is withdrawn. 

Note l. — Pass-books of depositor, s in sub and branch post offices will he sent to the 
head office for tho entry of interest under this rule. 

Note 2.— No balance will bo struck in the pass-book after tho SLst March 
interest has been added for tho past year, 

TRANSFER OP ACCOUNTS. 

31. A depositor may have his account transferred, free of charge, to any po.st office 
that is a Savings Bank, imwided that the accaimt shall have been in exiskaice for three 
months pevioiis to the transfer. If he should wish to transfer hi.s account, ho must 
pro, sent his pass-book personally, or send it to the po.st office, and must in oitlier ca.so 
make a written application for transfer (2). [The pa,sa-book will bo returned to the 
depositor, who should present it as soon as possible at the post office tt) wbigli his 
account has been transferred, with a specimen of his signature.] 

Note l. — Accounts cannot be transferred from one head post office to axiotln-r 
between tho IGth and 31st March, both days inclnsive. 

Note 2, — Accounts ordered to be closed cannot be transferred. 

(t) Note 3. — The pass-book of a depositor in a sub or branch post office will first 
be sent to the head office to have the orders authorising tho transfer entered in it. 

CLOSING AN ACCOUNT. 

,82. When a depositor wishes *to close his account he must present his pass-bunk 
with a form of application for withdrawal of the amount shown at his cmidit iu tlio 
pass-book. Tho amount of int6re.st due on hi.s acoount up to the ond ( J tho cahsuliU' 

C) Substituted by Notn. No. 6676—5680—191, dated 19th July, 1906. 

(t) See Notn. No. 5676-6680-191, dated 19-7-1906. 
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monfcli preceding the date of presentation will be entered in the pass-booli, and a final 
balance struck, Thaamount will then be paid to the depositor, and bis receipt taken 
on the warrant of -paymont. The pass-book will be retained in the post office. If the 
application to close an account be presented at a sub or branch office, the same proce- 
dure will bo followed as in tbe ease of an ordinary withdrawal, except that the pass- 
book will bo retained, and that the application and pass-book will, when interest is due, 
bo in all cases soirt to the head office for the warrant of payment. 

Note.— T he rule {see rule 12) which prevents a depositor from withdrawing money 
from his account more than once a week does not apply to the closing of an account, 
that is to say, an account may be closed within the week in which a withdrawal has 
been made. • 

33. If an order to close an account be issued by the Pcj^tmaster-G-eneral or the 
Acoouatant' General under these rules, notice in writing will be sent to the depositor 
requiring him to present liis pass-book and receive payment of the balance at his credit 
as soon as convenient. After the date of such notice, no depo.sit will he accepted on the 
account, and no interest will be allowed upon the balance after tbe end of the calendar 
mouth preceding such date. 

(*) 31. An account opened on behalf of a minor must, if still open, be closed by 
the person on whose behalf it was op|nod, on his attaining the age of 18 years. When 
the late minor is not in India and delay would causo substantial hardship, the Post- 
master-General may allow the lata guardian to close the acsount (on behalf of the late 
minor) on his indomnifying the Post Office against loss from any future claim. If a 
minor after attaining the ago of 18 years still, remains a minor by law or order of a 
court of justice, his guardian must close the account on the minor completing 18 years 
of age. Interest on an account opened on behalf of a mixror ceases to accrue from the 
first day of the month in which the minor attains the ago of 18 years. 


EE-OPENING AN ACOOUNT. 


36. A depo.sitor who has oireo closed axi account cannot open another account until 
after the expiration of three months from the date of closure without the pennission of 
the Aooountant-General ; and a depositor whose account has been closed by order can- 
not open a fresh account in any case without the permission of the authority which 
ordered it to bo closed. 

DEAD ACCOUNTS. 

36. Accounts in respect of which no transactions have taken place for the period 
spocifiocl below will be treated as ‘ ‘ dead ” and no .subsequent deposit or withdrawal will 
bo allowed in the case of such accounts without the previous orders of the Accountant- 
General ; — 


When the balance of the 
account 

does not exceed R 10 
„ „ „ 100 

exceeds „ 100 . 


And when no sum has been 
deposited or withdrawn and no 
interest added for 
3 complete years. 

6 „ 

12 


NOTE 1.— By “ transactioia ” in this rule is meant not only a deposit or withdrawal 
))\it also the presentation of the pass-book for the ontty of interest. 

Nm.'E 2. — A doa.cl account does not lapse to Government, but may he re-opened at 
any time ow the application of the depositor, and the injierest that has accumulated 
w'ill bo, added to the principal when the account i.s- revived. 


(*) ScoNotn. No. 5G76~6680--191, dated 19-7-1906. 
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PBOOEDUEB I’O BE FOLLOWED IN ’CASHH OF BITOOEKSION AE» 
aUABDIANSHIP. # 

B7. Ha depositor should die, leaving in a Post OUlce SsiVings llanlc a lialance, 
whelliov in cash or in (-rovGrnment soeuritios, or both, not i‘xee<#d i ng one tbousand 
riipocss, and if in'oljate of his will, or letters of administration of his esta,ti.i, or a (uirtiil- 
(!a,to granted under Act VII of .1H89, bo not produeed. to the Postinastei’-flonural within 
three nuintlis (if the death of till! said depositor, the Postmaster-fioneral may pa.y the 
said Kvnn of money to any person appearing to hiiu to be entitled to reeeivo it or to 
administer till! estate of thodocoased. 

Note.— I f the deceased depositor was a minor in whose name more !ve,coiiut.s than 
one stand open the halance.s at ca-ecfit of all these accounts will bo added together fur 
the purpose of applying this rule. 

38. Balances, whether in cash or Government securities, or both, in excess of 
El, 000 may only bo paid on production of probate, letters of administration, or a certifi- 
cate under Act VII of 1889, unless otherwise ordered by the Director-Gonrejil, who luis 
discretionary power to dispense with such evidence in cases whore ho is of opinion that 
to require it would cause hardship, and that to dispense with it would involve no 
appreciable risk. If the balance in excess of Eil,DOO bo that of a cash deposit account 
opened on bobiilf of a doceasod minor—tho balamij of which, cxeluding interest, cannot 
inidor tlie.se nile.s exceed Rl, 000— the discretionary power may bo exorcised oven if the 
condition of hardship be nfflfe established, 

NOTB.—In the case of a docGiisgd minor on whoso behalf more aocounte than one 
have boon opened, and the total balance (excluding interest for the eurrout year) at 
; credit of these account, s exceeds R1,000 the first sentence of this rule will apply. 

89. If any depositor becomes insane or otherwise incapable of managing hi.s affairs, 
and if suoh insanity or incapacity be proved to the satisfaction of the Postmastor- 
Goneral, then the Postmaster-General may, from time to time, make payment out of 
the deposits to any proper person. Where a committee or manager has been duly 
appointed to administer the dopo.sitor’,s estate, nothing in thi.s rule authori.sos payinent.s 
to any person other than suoh committee or manager. 

40. The dapo,sits of non-commissioned officers and soldiers of tlio BriLisli Army wlio 
die intestate, desert, or become insane or otherwise incapable of managing their ai'fairs, 
will bo made over, on application to the President of the Oommitteo of Adju.stmeut, 

41. When any pierson other than the father, or, if the father is dead, (,bu mol, her 
claims to withdraw money from an account opened on behalf of a minor as beiyg the 
guardian of such minor, the Po,stmaster-Goneral may authorise the applicant to 
withdraw money from the account for the minor’s u.sg, in aocordance witli tin; following 
rules; — 

(ft) Where the applicant claims to be guardian under the law, on production of 
proof of the claim to the satisfaction of the Postmaster-General. 

(6) Where the applicant claims as guardian duly appointed by will or deoil, on 
production of the dooxunents supporting the claim. 

(c) Where the amoimt of the account does not exceed R'i.lO amUhe it))pH(;a,ut 

does not claim to be guardian under clause (a) or clause (6), upon hi.s giving 
evidence to the satisfaction of the Postmaster-General that lu; (tliu upjiii- 
cant) is the guardian of the minor, 

(d) Where the amofintof the account exceeds E260and the apjrlicjmt doc.s not 
claim i,o bo guardian under clause (a) or clause (b), upon !,be uppliviMit 
producing a certificate of administration granted under Act 11 of 1H90. 
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(e) In any case of doubt the applicant (not being tho father or mother of the 
minojf) unay be required to produce a certificate of adniiuiKtration, under 
Act VIII of 1890, before payment is made to him. 

NOTE, —An authority given by the Postmaster-Gienoral iinder (c) will not hold 
good for a subsequent withdrawal if the balance of the account then exceeds R250. 

PUBLIC .\CCOUNTS. 

{*} 42. [The following special conditions govern the opening of “ Public Accounts ” 
and their transactions :—] 

{a) Accounts may be opened by secretaries, treasurers, or managers of the funds 
of any dispensary, chhcch or other religious institution, school, orphanage, 
asylum or library, or of any othe# funds contributed, for purposes other 
than the private or personal advantage or amui^nient of the contributors. 
Race, racquet,' billiard, mess and similar funds, the objects of which are of 
a private or personal natm’6, cannot be allowed accounts. 

Illustration, — The funds of regimental and public bands, which are maintained 
for purposes other thair private advantage or amusement, are admissible. 

Explanation (1) — A library fund is admissible, even though the library is open 
only to subscribers. 

(2) — If an Inftiibution has two or more distinct funds which cannot, 
under their constitution and in accordance with the conditions imposed 
by the donors, bo amalgamated an accounj^ is admissible for each such 
fund. 

(3) — The prohibition of cu*ront accounts when applied to a public 
account extends only to the use of tho account for full details of the in- 
come and expenditiu’o of tho fund and does not prevent the periodical credit 
of Hixbscriptions or other receipts, or tho periodical withdrawal of money 
for expenditure ; e.g., a building fund raised for the erection of a church or 
charitable institution is admissible. 

(6) Secretaries, treasurers or managers of societies registered under the Co- 
op)erativo Credit Societies Act, 1904 (X of 1904), or under similar enact- 
ments in force in Native States, may bo allowed accounts, 

(c) Secretaries and managers of benevolent funds (that is, funds formed by 

mutual subscription as an insurance against domestic misfortune) may bo 
tillowed accounts. 

(d) Officers of Government or of public institutions, such as railway and 

^ stcamoc companies, and tho like, who collect subscriptions, vohxntary or 

departmental, from their subordinates for departmental purposes, may bo 
allowed accounts. 

Explanation. —For the purpose of this rule, the term ‘ ‘ Officers of Government ” 
includes any officer of the Government of a Native State the Posts of which 
have been amalgamated with the Imperial Post. 

(e) Public accounts of the kind specified above must be designated by names 

indicating tho objects to which the money is devoted, as A— pore Dis- 
pensary Fund, Workmen's Sick Fmid, etc., and information must be given 
in writing regarding tho object and source of income of the fund, 

{/) Bach new public account must bo authorised by the Postmaster-General 
lioforo it is opened. The Itostmastcr-Gonoral is empowered to direct that 
a public account bo closed slioiild its obje«t at any time be such that the 
account conld not, nndcr the rules, be opened as a public account, 
{^)*SeeNotn. No, 5676— 5680— 191, dated 19'^-1906. 



■ ■■ f: 

go Atmmti. 

(gr) In every case jn wliioh. the holder of a pnhlio account, other than a public 
account held by an officer of Government in his official c#.pacity, if^ changed 
a fresh declaration {see rule 17). must be filled up. 

(/i) The limitations laid dov/n in rule 6 are not meant to p^wont any person 
from opening more than one es-qji^cio or public account. 

(i) The prohibition against doiJossits in the name of two or more persons jointly 
(see rule 8) does not apply to public Eiecounts. 
if) The annual limit of R500 and the maximmn limit of B2,000 for deposits 
(see rules 10 and 11), as well as the maximum limit of R'2,000 for calcubr- 
. tion of interest (see rule 29), do not apply to j)ublic accounts. But no 

public account may at any time more than RIO, 000 at its credit, 
exclusive of mterest for the current year, and no interest will he credited 
on any sum in excess of RIO, 000. 

(/c) The amount of withdrawals within a calendar month from a public accoiiut 
is limited to R1,000, unless the person who holds the account gives 
notice to the Post office at which the account stands of his intention to 
make additional withdrawals. The notice must specify the amount to bo 
withdrawn and he given one month in advance by means of an ordinary 
letter addressed to the Postmaster whifo should specify the date on which 
it is intended to make the withdrawal, and if it is intended to withdraw 
the amount in^wo or more instalments, .specific information must bo 
given in the notice as to the number of instalments and the amount and 
date of withdrawal of each instalment. 

{1} In the form of declaration (see rule 17), which every intending depositor is 
required to sign, the words “ I further declare that I have no account 
opened by mo on my own behalf at any Post Office Savings Bank ” should 
be scored through in the case of a public account. 

43. No account may be allowed for money — 

{a) which is the property of Government, or 
(b) which has been received for credit of Goverment, or 
(fl) which has been drawn from the Treasury for expenditure on account of 
Government, or 

(d) which is raised by taxation, either local or municipal, or 

(e) which is collected or received or held in trust by any puldio oflitjcr or Cniirt 

in accordance with any law, provided tliat the money is tlic prnjxo’ty of 
Government. 

Note l.— -Nothing in this rule pn-events the opiening of a public account ftn- mniii'.y 
which is not the property of Government by the Managers of funds held in tnuit for 
the relief of the poor, for the j)rovisio.n of education or medical relief, or for the 
advancement of any other object of general public utility, irrespective f)f wludiher such 
Managers are public officers or not. 

Note 2.— Nothing in this rule pwevonts the opening of an account for a judicial 
deposit in accordance with a special order p)assed by a Court of law in a piirtic.ular cieu', 
directing the investment of the money in the Post office S:iviug Ibudv, Hiich au 
account, when admitted, is subject in every respiect to the rules and liinitatimis which 
govern ordinary private accounts. 

EECHMENTAL, POMCE, AND OTHEB CON, JOINT ACCOON'rH. 

44. The following special conditions govern the opnaung of the coiijoini. accounts 
specified below and tboir transactions :™ 
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(а) The Commanding Officer of a Native Begiment may open a single account 
withathe Post Office Savings Bank on account of the men of his regiment 
making his ovm arrangements about the separate accounts of the indivi- 
dus^ls, and about the distribution to them of the interest credited upon the 
coujohit account. In other respects the account shall, except when the 
contrary is stated, be subieet to the general rules for other account. Tho 
Commanding Officer must, when opening the account, sign a certificate, 
that, to the best of his belief, the money is the property of the men of the 
regiment. 

(б) District Superintendents of Police, and officers in command or charge of any 

Police Force, may open similar sJfccounts on account of the men of the 
Police Force under their command or charge. • 

(c) Chairmen of District Boards and Municipalities are also allowed to have 

similar accounts on account of servants of such Boards and Municipali- 
ties, in accordance with' rules which may be sanctioned from time to time 
by Local Governments, 

(d) Managers of Provident Funds authorised by Government in connection with 

Courts of Wards ar)|l other institutions administered or controlled by 
Govermnout are also allowed to open similar accounts on behalf of non- 
pensionablo employees paid from the funds of tho Courts of Wards or other 
institutions in accordance with rules whicn may, from time to time, be 
sauctioned by Local Governments Administrations. 

(e) Secretaries of Cantonment Committees are also allowed to open similar 
accounts on behalf of non-pensionablo employees paid from cantonment 
funds, in accordance with rules which may, from time to time, be sanc- 
tioned by the Government of India. 

■Note.— N othing in this rule shall he held to prevent any member of any of the 
above-mentioned classes of persons, for whom a conjoint account has 
been opened, from opening an account of his own, in his individual 
capacity. 

(f) The annual limit of B500 and tho maximum limit of R2,000 for deposits 

(sec rules 10 and 11), as well as the maximum •limit of R2,000 for calcula- 
tion of interest (see rule 29), do nob apply to accounts opened under this 
rule. 

, (p) Except with the special sanction of the Director-General, the amount of 
withdrawals within a calendar month from an account opeiied under this 
rule is limited to Rl, 000, unless tho iJerson who holds the account gives 
notice to tho Post office at which the account stands of Ms intention to 
make additional withdrawals. The notice must specify the amount to be 
withdrawn and be given one month in advance, by means of an ordinary 
letter addressed to the Postmaster which should specify the date on which 
it is intended to make the withdrawal, and if it is intended to with- 
draw the amount in two or more instalments, specific information must 
be given in the notice as to the number of instalments and the amount 
and date of withdrawal of each 'instalment. 

(h) In tho form of declaration (see rule 17), wl\icli every intending depositor is 
required to sign, the words “I further declare that I have no account 
opened by me on my own behalf at any Post Office Savings Bank ” should 
he scored through in the case of accounts opened under this rule. 
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SECURITY DEPOSIT ACCOUNTS. 

45. The following special conditions govern the opening of secnrfly deposit .accounts 
and their transactions : — 

(a) Government servants, servants of railway comiianios, of lots'll iiu bhnritics a,nd 
of Courts of Wards who are required, by their employers to deposit .security, 
contractors who are required by Govorument or local authorities to (Ic.posit 
security, and persons who are authorised under section ‘202 of the Boa 
Customs Act, VIII of 1878, to act as agents for the transaction of business 
in any Custom house on behalf of the public, and are required under that 
section to deposit .security, may be allowed separate accounts for tlie 
security deposit only, c 

Explanation. — Porfthe purpose of this rule, the term ‘‘Government servants ” 
includes any servant of the Government of a Native State the Posts of which 
have been amalgamated with the Imperial Post. 

Note.— L ocal authority means any body corporate, municipal committee, or 
other persons legally entitled to the control or management of any local 
or municipal fund or legally entitled to impose any cess, rate, duty or tax 
upon any persons within any local area . 

(b) A person undertaking more than one tvork or contract at the same time 
may be allowed a separate account in respect of each. 

(c) The maximum Rmit for each .separate account is B500, and the amount 

may he deposited in a single sum or by instalments. 

(d) A person may open a security deposit account either itr his own behalf or 
on behalf of another person. More than one account, however, may not 
be opened as security for the same person in respect of the samo worlc or 
contract. 

(e) A security deposit accormt may bo opened in the joint names of the parsons 

undertaking the samo work or contract. 

if) The depositor will bo required to sigri a letter (in a form prescribed by the 
Director-General) addressed to the Postmaster, undertaking not to make 
any claim on the Savings Bank for the principal of the sum depof^ited, 
except with the express written sanction of the person referrod to in the 
letter to whom the security is pledged ; not to object to the paynienii Ijy 
the Bank of the whole or jiart of the principal to such person on his 
claiming it and not to make any claim for interest from the date on which 
interest has ceased to accrue owing to the payment of the principal., to 
such person or from the date on which such person has sanctiouod the 
repayment of the deposit. 

(g) The officer to whom the security is pledged a.s above may, with the consent 
of the person pledging the security, open an account for such security in 
his own name, e.g., “ Executive Engineer, A— pore, on account of securi- 
ty of A. B.” In this case the deposit will be received from the oJIicer to 
whom the security is pledged and the pass-book will bo issued to bun. 

(h) Interest on security deposits will accrue and be paid in the usual nuniiicr, 
subject to the conditiofts specified in the letter meirtioned in chmse (/) uf 
this rule. No interest j however, will be allowed on any .sum in <,'Xc;(jss of 
R600 that may be at credit of a security deposit account, 

(i) The prohibition against the transfer of an account until it has been in 

existence^for three months (see rule 31} docs not apply to security ae])osit 

. accounts. 
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O') In the form of declaration (sec rule 17), which every intending depositor 
is required to sign, the words. “ I further declare that I have not accoun 
opened by me on my own behalf at any Post Office Savings Bank ” should 
be stored through in the case of a security deposit account. 

INVESTMENTS.* 

PURCHASE OP GOVERNMENT SECURITIES, 

46. (1) Any person whether previously a depositor in the Post Office Savings Bank 
or not may invest through the Post Office in Government securities, in one of the 
per cent, loans, specifying in his application either the sum to be invested or the 
nominal value of the securities to be purchased* provided that the sum to be invested 
or the nominal value of securities to be purchased shall be ingffhole rupees, and not less 
than RIO : provided also that the total amount invested in any one official year from 
the 1st of April to the 31st of March shall not exceed R1,000 and that the total 
amount invested through the Post Office, after deducting any sum sold through the 
Post Office, shall not exceed R5,000 in the ease of an adult or R4,000 in the case 
of a minor, 

(2) If the nominal value of securities purchased is less than BlOO, an Invest- 
ment Oertificato will be issued. If the nominal value of the securities is ElOO, the 
investor may have either an Investment Certificate or a whole piece of Government 
paper for the amount, and if the nominal value of the securities is above RlOO, ho 
may have either (i) an Investment Certificate for the €ntire amount, or (ii) whole 
pieces of Government paper of ElOO or any multiple of ElOO, and an Investment 
Oortifioate for the remainder, provided that the remainder is not loss than ElO. 

NOTE.*— In the case of all applications for the purchase of Government securities, 
cither the whole or a portion, of the balance standing at the credit of the depositor’s 
Savings Bank account may be made available, or a special deposit made for the purpose 
of providing the amount required. 

(3) When whole pieces of Government paper are required, the investor has th? 
option of requesting, m his application, that the paper should remain in the custody 
of the Accountant-General, or bo delivered to him. In the former case, a receipt from 
the Accountant-General for the paper will be delivered to the investor. When paper is 
to be delivered to the investor, it will be enfaced for payment of interest at the district 
treasury and be forwarded to the post office for delivery to the investor. In the case of 
Government securities represented by an Investment Certificate, the securities will 
remain in the custody of the Accountant-General, and no paper can be delivered to the 
inijpstor or enfaced for irayinent of interest at the treasury. 

(4) Applications for Investment Certificates and Government Promissory Notes 
must bo made on separate forms of application proscribed by the Director-General, If 
the applicant is already a depositor in the Post Office Savings Bank, ho should present 
his pass-book with his application ; if he is not already a depositor, a pass-book will be 
prepared and delivered to him, 

(5) When an application for an Investment Certificate is presented at a head or a 

sub-post office, an Investment Certificate, signed by the head or sub-postmaster as the 
case may be, will be handed to the investor across the counter of the post office. When 
the application is presented at a branch post office^ an Investment Certificate will bo 
obtained for the investor from the head office or the snb-offiee to which the branch 
office is subordinate. Tire Accountant-General will fix the rate at which Government 
sccAu-i ties rcpiv, Stinted by Investment Certificates can bo*purchased. This rate will be 
communicated to head and sub-postmasters and will remain in foroo until it is changed 
by the Aceoimtaut-Genoral. * 

* Siio Nbtifioatlon No.7)051^6065—192, dated 12-7-.UJ07. 
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■ ’ (6) Two'or mok InvostmerLii Oertifloat^s lilay, at any thtio, bo cxohanfi'ecl for ii 

single certificate of tlieir aggregate value, also, one or more Iiivostinoiit certillcaLcs of 
the nominal value of not leas. than RlOO may at any time be oxehangocl for a wlmlo, 
piece of Govornmont paper of BlOO or any multiple of .UlOO. cortilicates to 

bo exchanged must ho proaented at the local post office, ontcrod in the appropriate 
form of application proscribed for the purpose by the Diroctor-Gcnioral. Bopiirate forms 
areprovidedforexchanging— 

(rt) two. or more Gortifleates for a single one, and 

(b) one or i.noro certificates for a whole piece of (Tovernmont paper. 

(7) In each case in which an Investment Certificate is issued by a sub-oflicc, the 

depositor will receive a conflrmatiorf by , post from the head office showing the No., 
date, and nominal value the Investment Certificate and the cash balance loft at 
credit of the account after the transaction. If the confirmation does not roach the 
"depositor in proper time, or if, when it reaches him, it shows any signs of erasure, or 
does not agree with the entries in the Investment Certificate or the pass-book, tbe 
depositor should immediately apply to the postmaster of the head office and renew his 
application until he receives a satisfactory reply. ■ 

(8) Applications for Government Promissory Notes presented at any post ofiice will 
be forwarded to the Accountant-General, at Oalouttf, who will take the necessary steps 
for the purchase.. The investor loill be charrjed with the uctunl price paid for the. 
Governnimt xnmnissory notes ^ The ontrins in connection with the iuvestmeut will bo 
noted in the pass-book by the hoad officc. 

Note.-- T he annu^ limit of ftl,000 and the maximum limit of Rfi.OOO fur 
investments through the Post Office do not apply to investments in councotiou with 
public accounts, with regimental, police, and other conjoint accounts, or with security 
deposit accounts. 

SAIiE OP GOVBBNMBNT SECURITIES. 

47. (1) Any depositor may apply for sale through the Post Office of the wliolti, or 
of airy portion, of any >Gov 6 rnm 0 nt securities which may have been purohasod for him 
through the Post Office, whether hold by himself or held for him by the Aeconutaut- 
General, provided that, if only a portion of the Government sceuritios is specified for 
sale, the nominal value of this portion must not he (o) le.ss than RIO or (/;) such a 
sum as would leave a balance of securities of the nominal value of less than It 10. 

(2), Applications for the sale of (a) Investment Certificates, and (b) ( {(wenmmut 
Promissory Notes, must be made on sepsw'ato forms of application presesribed by tlm 
Dircot'or- General of the Post Office. In the former ease, the application must be 
accompanied by the Investment Certificates, and the seeucitics will be sold at the sjftuc 
rate as that fixed by the Accountant-General, for the purchase of securities roprosente.cl l)y 
Investment Oortificates, In the latter case, such of the Government Pnmiisscry Notes 
■to be sold as are not held by the Accountant-General, must be presented wibli tbe 
-application endorsed in favour of the Aocountant-Goheral, and those, togetiior with saiy 
Government Promis.sory Notes in the custody of that officer which are specified for sale, 
-will be sold at the current market rate. ■ 

-(3) The results of sale will be intimated to the depositor by the Acoountaut- 
-Gencral- through the ^postmaster concerned with the least poH.sible delay aflior the 
receipt of the application. The prqpeeds of sale together with any interest that may 
■'be due, will be credited to the depositor’s Savings Bank account in the first iustaut'cj 
and, if the annual or total cash limit of his account is thereby exceeded, Uie rsiiess 
■will not bear interest and must be withdrawn by the depositor. When, Imweviir, such 
sale- proceeds are withdrawn by the depositor before interest becomes due on them 
under rule 29, they will not bo taken iuto aocount in calculating tbe auutuil and total 
cash limits of the account. ■ , 
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Note. — Securities purchased in the name and on behalf of a minor cannot be 
sold during the minority except by the minor’s legally constituted guardian, and the 
definition of guardian in rule 1 of these rules does not apply to the sale of such securities 

SAFE GUSa?ODY OP GOVEENMENT PEOMISSOEY NOTES. 

48. (1) A depositor may tender at a Post Office Savings Bank for a safe custody by 

the Accountant-General, Government Promissory Notes which have been purchased 
for him through the Post Office. The tender must be made on the form prescribed by 
the Director-General, and the notes tendered must be endorsed to the Accountant- 
General. A receipt for the notes from the Accountant-General will be delivered to the 
depositor. ^ 

(2) A depositor may also, at any time, apply through local post office for the 
delivery to him of any Government Promissory Notes which have been purchased for 
him through the Post Office. The application must be made in the form prescribed by 
the Director-General. The notes will be delivered to the depositor on his surrendering 
the receipt originally granted to him by the Accountant-General, duly endorsed in 
acknowledgment of his having received back the notes. 

INTBEBST ON GOVEENMENT SBCUEITIES. 

49. So long as Government scEirities purchased through the Post Office remain in 
the custody of the Accountant-General, under rules 46 (3) and 48 {Ij interest when due'^ 
will bo drawn and advised to the local post office Saving Bank by the Aocountant- 
Goneral for credit to the depositor’s account. If the annual or total cash limit of the 
account is oxeeocled, the excess will not hear inteTrest, 

50. No fee, {!ommis.siou, or brokerage of any kind is charged for the purchase, sale, 
safe custody or delivery out of custody of Government securities bought through the 
Post Office or for the realization and remittance of interest on such securities. So long 
as Government securities purchased through the Post Office remain in the custody of the 
Accountant-General, under rules 46 (3) and 48 (1), the interest thereon is exempt from 
income-tax. 

POWEB OP GOVEENMENT TO ALTEE RULES. 

51. The Governor-General in Council reserves the right to alter or add to these 
rules at any time. 


* NOTE. — In the case of Government securities represented by Investment Gcrtili- 
(■aU'.s. interest will, for the present, bo due on the 1st May and Ist November of each 
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THE QO-OPBRATIVE SOCIETIES ACT. 

ACT II OP 1912. 


An Act to amend the Law relating to Go-operative Societies. 

Whereas it is expedient further to facilitate the formation of Co- 
operative Societies for the promotion of tl^rift and self-help among agricul- 
turists, artisans and persons of limited means, ar^ for that purpose to 
amend the law relating to Co-operative Societies ; It is hereby enacted as 
follows: — 

• Preliminary. 

Short title and 1. (l) This Act may be called the Co-operative 

Societies Act, 1912 ; and 

(2) It extends to the wh|le of British India. 

Definitions. 2. In this Act, unless there is anything repugnant 

in the subject or context, — # 

(а) " by-laws” moans the registei;ed by-laws for the time being in 
force and includes a registered amendment of the by-laws : 

(б) “ committee ” means the governing body of a registered society 

to whom the management of its affairs is entrusted ; 

(c) “ member ” includes a person joining in the application for the 

registration of a society and a person admitted to membership 
after registration in accordance with the by-laws and any rules : 

(d) “ officer” includes a chairman, secretary, treasurer, member of 
committee, or other person empowered under the rules or the 
by-laws to give directions in regard to the business of the society: 

(e) “ registered society ” means a society registered or deemed to 

be registered under this x\ct : 

(/) “ Eegistrar ” means a person appointed to perform the duties 
^ of a Eegistrar of Co-operative Societies under this Act : and 

ig) “ rules ” means rules made under this Act. 

Begistration. 

S. The Local Government may appoint a person to be Eegistrar of 
Co-operative Societies for the Province or any portion 
The Registrar. appoint persons to assist such Eegis- 

trar, and may, by general or special order, confer on any such persons all 
or any of the powers of a Eegistrar under this Act. 

Subject to the provisions hereinafter contained, a society which 
has as its object the promotion of the economic inter- 
Sodetief! which its members in accordance with co-operative 

may lo regia ero . principles, or a society established with the object of 
facilitating the operations of such a society, may be laagisiered under this 
Act with or without limited liability : 
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let II of 1912 {the CO-GPERATIVB SOCIETIES ACT). [Ss. I tO 8 

Provided that unless the Iiocal Government by general or cpecia! 
order otherwise direots-— r 

(1) the liability of a society of which a member is a registered 

society shall be limited ; ^ 

(2) the liability of a society of which the object is the creation of 

funds to be lent to its members, and of which the majority of 
the members are agriculturists, and of which no member is a 
registered society, shall be unlimited. 

oTmember^of 5. Where the liability of the members of a society 
society with limited is limited by ghares, no member other than a registered 
liability and a share sow.ety shall — ■ 
capital. 

{a) hold more than such portion of the share capital of the society, 
subject to a maximum of one-fifth, as may be prescribed by 
the rules ; or 

(6) have or claim any interest in the shares of the society, exceed- 
ing one thousand rupees. 

6. (1) No society, other than a society (if which a member i.s a regis- 

tered society, shall bo registered under this Act which 
Conditions of consist of at least ten por.sona above the ago 

registration. eighteen years and, whore the object of the society 

is the creation of funds to be lent^ to its members, unless such persons- - 

(a) reside in the same town or village or in the same group of 
villages ; or, 

(h) save where the Begistrar otherwise directs, are members of tlie 
same tribe, class, caste or occupation. 

(2) The word “ limited ” shall be the last word in the name of every 
society with limited liability registered under this Aet, 

7. When any question arises whether for the purposes of this .Act a 

person is an agriculturist or a non-agriculturist, or 
to^°decid°e ^ Mrtafn person is a resident in a town or villago or 

questions^ ° ^ group of villages, or whether two or more village.s shall 

be considered to form a group, or whether any person 
belongs to any particular tribe, class, caste or occupation, the (iiiostipn 
shall be decided by the Begistrar, whose decision shall be final. 

Application for 8. (1) Bor purposes of registration an apixlicatiou 
registration. to register shall be made to the Begistrar, 

(2) The application shall be signed — 

(tt) in the case of a society of which no member is a i-egiKto’od 
society, by at least ten persons qualified in accoi’dance with 
the requirements ofl section 6, sub-soction (1) ; and 

ih) in the case of a society of which a mombor is a rogistored 
society, by a duly authorised person on hehiai' of every Huch 
registered society, and, where all the mcnihoi’R of tiho socintY 
_ are not, registered soeieti 0 .s, by ton other inomfiorH or, when 

tliere are less than ten other members, by ail of them. 
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(i?) The appiicatioa shall be aeeompanied by a copy oi the proposed 
by-laws of the society, and the persons by whom or on whose behalf 
such appiicatioa is made shall furaiah such information in regard to the 
society as the Registrar may require, 

9. If the Registrar is satisfied that a society has complied with the 
RogiakiUioii. provisions of this A.et and the rules and that its pro- 
posed by-laws are not contrary to the Act or to the 

rules, ho may, if he thinks fit, register the society and its by-laws. 

10. A certificate of registration signed by the Registrar shall be con- 
Bvidenoe of regis- elusive evidence that tiie society therein mentioned is 

tration. duly registered unless it is proved that the registration 

of the society haa been cancelled. 

11. (1) No amendment of the by-laws of a registered society shall be 
Amendment of valid until the same has been registered under this 

the by-laws of regis- for ^tiich purpose a copy of the amendment shall 

tad moiotr. be forwarfed to the Registrar. 

(2) If the Registrar is salisfied that any amendment of the by-laws 

is not contrary to this Act or to the rules, ha may, if he thinks fit, register 
the amendment. , 

(3) When the Registrar registers an .amendment of the by-laws of a 
registered society, ho shall issue to the society a copy of the amendment 
certified by him, which shall be conclusive evidence that the same is duly 
registered. 

Bights and liahilitias of Members. 

12. No member of a registered society shall exercise the rights of a 

member unless or until he has made such payment 
exSso riahS^ tiU Society in respect of membership or acquired 

duo payment made, such interest in the society, as may be prescribed by 
the rules or by-laws. 

13. (1) Whore the liability of the members of a registered society is 

not limited by shares, each member shall, notwith- 
Miem- ^jhe amount of his interest in the capital, 

have one vote only as a membar in the affairs of the 
society. 

(2) Whore the liability of the members of a registered society is 
limited by shares, each member shall have as many votes as may be 
proscribed by the by-laws. 

(3) A registered society which has invested any part of its funds in 
the slvaros of any ot<lier registered society may appoint as its proxy, for the 
piu’poso of voting in the affairs of such o%er rogisterod society, any one 
of its members. 

l-l, (1) The transfer or charge of the shar^ or interesii of a member 
Rastirictiituis on in the capital oE a registered society sliall be subject 
traiaifiir of t^baro oe to such conditions as to maximunf holding as may be 
inturusl, prescribed by this Act or by the rules. 
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(3) In case of a society registered with unlimited liability a member 
shall not transfer any share held by him or his interest in the capital of 
the society or any part thereof unless — 

(a) he has held such share or interest for not less th&n one year ; and 
[h) the transfer or charge is made to the society or to a member oi 
the society. 

Duties of registered societies. 

15. Every registered society shall have an address, registered 

in accordance with the rules, to which all notices and 
Address of .socie- communications may be sent, and shall send to the 
Registrar notice of every change thereof. 

16. Every registered society shall keep a copy of this Act and of the 

C of Act rules S^verning such society, and of- its by-laws open 

and°%\iws to be to inspection free of charge at all reasonable times at 
open to iuapeotion. the registered address of the society. 

17. (1) The Registrar shall audit or c|use to be audited by some per- 

son authorized by him ’Ijy general or special order in 
writing in this behalf the accounts of every registered 
society once at least in lavery year. 

(2) The audit under sub-s6ction (l) shall include an oxamination of 
overdue dQl)ts, if any, and a valuation of tho assets and Habilitios of the 
society. 

(3) The Registrar, the Collector or any person authorisocl by general 
or special order in writing in this belialf by tiie Registrar aliall at all times 
have access to all the books, accounts, papers and sacuritiGS of a society, 
and every officer of the society shall furnish such information in regard to 
the transactions and working of the society as the person making suoh 
inspection may require. 

Privileges of registered societies, 

18. The registration of a society shall render it a body corporate by 

the name under which it is registered, witli porptdiual 
bodieTcoroomte. ° succession and a common seal, and with ]){iwer to iiohi 
^ ‘ ■ property, to enter into contracts, to institute and dofiiiid 
suits and other legal proceedings and to do all things necessary for tlie 
purposes of its constitution. 

19. Subject to any prior claim of the Government in rcwpect of land- 

Pvior cl'urn of any money recoverable a.s lund-rovonue or 

society. ‘ ^ landlord in respect of rent or any money recover- 

able as rent, a registered society shall bo ontitlod in 
priority to other creditors to enforce any outstanding flomaud duo to tho 
society from a member or past member — 

{a) in respect of the supply of seed or maiiuro or of tiio Icutn of 
money for t].i§ purchase of seed or mamu’e ■ upon the <n‘opi-i (h- 

other agulculkpal produce of such nieiubor or pvmson ul ;uiy 

time within eighteen months from the date of sucli riup})Iv 
or loan ; 
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(&) in respect of the supply of cattle, fodder for cattle, agricultural 
or inSustrial implements or machinery, or raw materials for 
manufacture, or of the loan of money for the purchase of any 
of Uie foregoing things — upon any such things so supplied, 
or purchased in whole or in part from' any such loan, or 
on any articles manufactured from raw materials so supplied 
or purchased. 

20. A registered society shall have a charge upon the share or ip,- 

p, \ „ terest in the capital and on the deposits of a member 

in resp^eof ”of sL'res member and upon any dividend, bonus or 

OK iuteKCBt of mera- profits payable to a mdhiber or past member in respect 
ber. of any debt due from such member or past member to 

the society, and ^may set-off any sum credited or 
payable to a member or past member in or towards payment of any 
such debt. » 

21. Subject to the provisions of section 20, the share or interest of a 

member in the capital of a registered society shall not 
notiItibk'*toTt4di- 1^0 tft attachment or sale under any decree or 

raent! ' ' order of a’*0ourt of Justice in respect of any debt or 
liability incurred by such member, and neither the 
Official Assignee under the Presidency- towns Insolvency Act, 1909, nor a m of 1909 
Eecoivor under the Provincial Insolveno^v Act, 1907, shall be entitled toj^j^f 
or have any claim on such share or interest. 

22. ( 1 ) On the death of a member a registered society may transfer 

the share or interest of the deceased member to the 
tcrcat*^ on death 0 f nominated in accordance with the rules made 

mombor. ' behalf, or, if there is no person so nominated, 

to such person as may appear to the committee to be 
the heir or legal representative of the deceased member, or pay to suoh 
nominee, heir or legal representative, as the case may be, a sum represent- 
ing the value of such member’s share or interest, as ascertained in 
accordance with the rules or by-laws ; 

Provided that — 

(i) in the case of a society with unlimited liability, such nominee, 

heir or legal representative, as the case may be, may require 
** payment by the society of the value of the share or interest 

of the deceased member ascertained as aforesaid ; 

(ii) in the case of a society with limited liability, the society shall 
transfer the share or interest of the deceased member to such 
nominee, heir or legal representative, as the case may be, being 
qualified in accordance with the rules and by-laws for member- 
ship of the society, or on his application within one month 
of the death of the deceased member to any person specified 
in the application who is so qualified. 

( 2 ) A rogistorcd society may pay all other moneys due to the deceased 
mombor from the society to such nominee, heir or legal representative, as 
iho case may ho. . 

(,‘{) All transfers and payments made by a registered society in 
acoonliwioo with the provisions of this section shall be valid and effectual 
against any demand made uiDon the society by any other person. 
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Liability of past 
merabec. 


Liability of the 
estates of deceased 
members. 


Eegister of mem- 
bers, 


23. The liability of a past member for the debts of a registered 
society as they existed at the time when he ceased to 
be a member shall continue for a period of two years 
from the date of his ceasing to bo a member. 

24. The estate of a deceased member shall be 
liable for a period of one year from tlie tirno of his 
decease for the debts of a legisterad society as they 
existed at the time of his decease. 

20. Any register or list of members or shares kept 
by any registered society shall be /acid evidence 
of any “of tlie following particulars entered therein - 

(a) the date at which the napae of any person was entered in such 
register or list as a member ; 

ib) the date at which any such person ceased to 4^6 a member. 

26. A copy of any entry in a book of a registered society regularly 
kept in the course of business, shall, if certified in such 
Proof of entries ui jj^anner as may be pres/jribed by the rules, bo received, 
socie les 00 £ . prima J’aoia evi- 

dence of the existence of such entry, and shall be admitted as ovidenoo of 
the matters, transactions and accounts tlieroin recorded in every case 
where, and to the same extent as, the original entry itself is admissihlo. 
Exemption from 

27. Nothing in section 17, sub-section (1), 
clauses (&) and (c), of the Indian Kegiatration Act, 
1908, shall apply to — 


compulsory registra- 
tion of instruments 
relating to shares 
of 1908. and debentures of 
registered society. 


(1) any instrument relating to shares in a regi.sterod society, not- 

withstanding that the assets of such society consist in whole 
or in part of immoveable property ; or 

(2) any debenture issued by any such society and not creating, 
declaring, assigning, limiting or extinguishing any right, title 
or interest to or in immoveable property except in so far as 
it entitles the holder to the security afforded by a rogistorotl 
instrument whereby the society has mortgaged, convoyed or 
otherwise transferred the whole or part of its immovtiablciTliro- 
perty or any interest therein to trustees upon trust for the 
benefit of the holders of such dohenturos ; or 

(3) any endorsement upon or transfer of any dobonturo issued by 

any such society. 

from^^*^incom?S? . Governor-General in Oouncil, hy notifica- 

stamp-duty and tioia in the Gazette of Itidia, may, in tlie ease of any 
registration-fees. registered society or class of registered society, I'oinit - 

ia) the income-tax payable in respect of tlie profits of tlie socioty, 
or of the dividends or other payments rocoivod hy the membors 
of the society on account of profits ; 

{h) the stamp-duty with which, under any law for the time hoing 
in force, instruments executed by or on boliaJf of a rogistorod 
society or by an officer or member and relating to the business 
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qI such society, or any class of such instruments, are respec- 
tively* chargeable ; 

(fi) any fee payable under the law of registration for the time being 
in f(irce. 

Property and funds of registered societies. 

Restrictions on 29. (l) A registered society shall not make a loan 
to any person other than a member ; 

Provided that, with the general or special sanction of the Eegistrar, a 
registered society may make loans to another registered society. 

^ (2) Save with the sanction of the Eegfstrar, a society with unlimited 
liability shall not lend money on the security of movfable property. 

(3) The Local Government may, ’by general or special order, prohibit 
or restrict the lending of money on mortgage of immoveable property by 
any registered sodlety or class of registered societies. 

30. A registered society shall receive deposits , and loans from persons 
Rostrictions on "^^0 are not members only to such extent and under 

borrowing. suoh oondiMons as may be prescribed by the rules or 

by-laws. 

31. Save as provided in sections 29 and 3(]^ the transactions of a 

_ . registered society with persons other than members 

othoT ^traiTsMtiom subject to such prohibitions and restrictions, 

with noii-mombers. if any. as the Local Government may, by rules, 
prescribe. 

. 32. (1) A registered society may invest or deposit 

Investment of imada. itg funds- 

(«) in the Government Savings Bank, or 

{h) in any of the securities specified in section 20 of the Indian 

Trusts Act, 1882, or ' 1882 

(c) in the shares or on the security of any other registered 
society, or 

id) with any bank or person carrying on the business of banking, 
approved for this purpose by the Eegistrar, or 
{a) in any other mode permitted by the rules. 

(2) Any investments or deposits made before the commencement of 
this Act which would have been valid if this Act had been in force are 
hereby ratified and confirmed, 

i''und8 not to bo 33. No part of the funds of a registered society 
divided by way of shall be divided by way of bonus or dividend or other- 
P*^®!**' wise among its members : 

Provided that after at least one-fourth of the net profits in any year 
havoboen carried to a reserve fund, payments from the remainder of such 
Vivolits and from any profits of past years available for distribution may 
1)0 made among the morabors to suoh extent and under such conditions as 
may ho proscribed by the rules or by-laws '. * 

Ih’ovidod also that in the case of a society with unlimited liability no 
distribution of profits shall be made without the gen oilil or special order 
of tlio bocal Government in this hohalf. 



8 Act I! of 1912 (the eo-oPBEATivB SOCIETIES aot). [Ss. 85 to 89 

^ 35. Any registered society may, with the sanction of the Eegistrar, 

after one-fourth of the net profits in ivny year iias been 
carried to a reserve fund, contribute an amount not 
! ’ P P V • exceeding ten per cent, of the remaining net profits to 

a,ny charitable purpose, as defined in section 2 of the Oharitablo Idudow- 
I of 1890. ments Act, 1890. 

Inspection of affairs. 

38, (l) The Eegistrar may of his own motion, and shall on the request 
, of the Oollector, or on the application of a majority 

committee, or of not less than one-third of i.bo 
members, hdid an inquiry or direct some person autho- 
rized by him by ordefin writing in this behalf to hold an inquiry into the 
constitution, working and financial condition of a registered society. 

(2) All officers and members of the society shall furnish such infor- 
mation in regard to the affairs of the society as the 'Eegistrar or the 
person authorized by the Eegistrar may require. 

36. (1) The Eegistrar shall, on the application of a creditor of a 
Instteotion of books ’-©gistered society, inspeft or direct aoino person autho- 

of indebted society, ^i^ed by him by order in writing in this bolialf to 
inspect the books of the society : 

♦ 

Provided that — 

(a) the applicant satisfies the Eegistrar that the debt is a sum 
then due, and that he has demanded payment thereof and 
has not received satisfaction within a reasonable time ; and 

. (b) the applicant deposits with the Eegistrar suoh sum as security 
for the costs of the proposed inspection as the Eegistrar may 
require. 

(2) The Eegistrar shall communicate the results of any aucdi ins- 
' • pection to the creditor. 

37. Where an inquiry is held under section 35, or an inspo(5tion is 
Costs of inquiry, made under section 36, the Eegistrar may apportion 

the costs, or such part of the costa as lie may think 
right, between the society, the members or, creditor demanding an iiujuiry 
or inspection, and the officers or former olficors of the society. 

38. Any sum awarded by way of costs under section 37 may bo re- 
Recowy of costs, covered, on application to a Magistrate having juris- 
diction in the place where the person Iroin whom the 

money is claimable actually and voluntarily resides or carries on business, 
by the distress and sale of any moveable property within the limits of tiui 
jurisdiction of such Magistrate belonging to such person. 

Dissolution of society. 

39. (1) If the Eegistrar, after an inquiry has ]) 0 on lioid under soction 
Dissolution. 35 or after an inspection has boon made midor section 

36 or on receipt of an application made by tbreo-fourtlis 
of the members of a registered society, is of opinion tluit tlio yocioty oufiiif, 
to be dissolved, he may cancel the registration of the society. 

(2) Any memBer of a society may, within two months from the dale 
of an order made under sub-section (1), appeal from such order. 
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Where no appeal is presented within two months from the making 
of an order careening the registration of a society, the order shall take 
effect on the expiry of that period. 

(4) Whew an appeal is presented within two months, the order shall 
not take effect until it is confirmed by the appellate authority. 

(5) The authority to which appeals under this section shall lie shall 
be the Local Government : 

Provided that the Local Government may, by notification in the local 
official Gazette, direct that appeals shall lie to such Eevenue-authority as 
may be specified in the notification. • 

' 0 

^0. Where it is a condition of^ the registration of a society that it 
Cancellation of re- should consist of at least ten members, the Eegistrar 
gistration of society, i^iay, by order in writing, cancel the registration of the 
society if at any time it is proved to his satisfaction 
that the number of the members has been reduced to less than ten, 

Efioct of eanoella- M . ^Vhere the registration of a society is can- 

tion of registration, celled, thi society shall cease to exist as a corporate 
body — 

{a) in the case of cancellation in accordjftice with the provisions of 
section 39, from the datotthe order of cancellation takes 
effect ; 

fl';) in the case of cancellation in accordance with the provisions 
of section 40, from the date of the order. 


42. (1) Where the registration of a society is cancelled under seo- 
tion 39 or section 40, the Registrar may appoint a 
Wmding-up. competent person to bo liquidator of the society. 

(2) A liquidator appointed under sub-section (1) shall have power — 

(a) to institute and defend suits and other legal proceedings on 

behalf of the society by his name of office ; 

(5) to determine the contribution to be made by the members and 
past members of the society respectively to the assets of the 
^ society ; 

(c) to investigate all claims against the society and, subject to the 

provisions of this Act, to decide questions of priority arising 
between claimants ; 

(d) to determine by what persons and in what proportions the 

costs of the liquidation are to be borne ; and 

(e) to give such directions in regard to the collection and distri- 

bution of the assets of the society, as may appear to him to 
be necessary for winding up the affairs of the society. 

(3) Subject to any rules, a liquidator appointed under this section 
shall, in so far as such powers are necessary for carrying out the purposes 
of tins see, tion, have power to summon and enforce the attendance of wit- 
nosHus and to compel the production of documents by the same means and 
(ho far as may l)o) in the same manner as is provided in the case of a 

Oivii Ooui't under the Code of Oivil Procedure, 1908. Y of 1908. 
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(4) 'Where an appeal from any order made by a liquidator nndir this 
section is provided for by the rules, it shall lie to the OourA of the District 
Judge. 

(5) Orders made under this section shall, on applicatio-n, be enforced 
as follows : — 

(a) when made by a liquidator, by any Civil Court having local 
jurisdiction in the same manner as a decree of such Court ; 

(&) when made by the Court of the District Judge on appeal, in 
the same manner as a decree of such Court made in any suit 
pending therein. ^ 

(6) Save in so fg^ as is hereinbefore expressly provided, no Civil 
Court shall have any jurisdiction in rqspeet of any matter connected with 
the dissolution of a registered society under this Act. 

Buies. ** 

43. (l) The Local Government may, for the whole or any part of 
the Province and for any registered society or class 

Eules. of such societies, make rijles to carry out the purposes 

of this Act. 

(2) In particular ai^ without prejudice to the generality of the 
foregoing power, such rules may — 

(a) subject to the provisions of section 5, prescribe the maximum 
number of shares or portion of the capital of a society which 
may be held by a member ; 

(5) prascriba the forms to be used and the conditions to bo com- 
plied with in the making of applications for the registration of 
a society and the procedure in the matter of such applications ; 

(c) prescribe the matters in respect of which a society may or shall 

make by-laws and for the procedure to be followed in making, 
altering and abrogating by-laws, and the conditions to be 
satisfied prior to such making, alteration or abrogation ; 

(d) prescribe the conditions to be complied with by persons aiiply- 
ing for admission or admitted as members, and provide for the 
election and admission of members, and the ])ayrnont to 1)0 
made and the interests to be acquired before tlio exorcise of tiTo 
right of membership ; 

(c) regulate the manner in which funds may bo raised by moans 
of shares or debentures or otherwise ; 

(/) provide for general meetings of the members and for the })rocn~ 
dure at such meetings and the powers to be eKereisod by such 
meetings ; 

(g) provide for the appointment, suspension and removal of i;ho 

members of the committee and other olliccrs, and for 
procedure at meetings of the committco, and for the powers to 
be exercised and the duties to be performed ))y tlio coiemiUee 
and other ofiieers ; 

(h) prescribe the accounts and books to bo kept by a Bociety and 
provide for the audit of such accounts and the chargos, if any, 
to be made for such audit, and for the periodical publication 
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and liabilities of a 
by asociety ^ the Eegis- 

wbich such rotes shaU be SitW; “ 

^member3°Ld, wteUieTiabuft^”fft'’™““\“' “ register of 
shares, of a r;gister ofsha^ 

® mite ^ 

eteing tbr^gh I 1 

member or past mLZr 1 » 

mifcfee or any officer shall so claiming and the com- 

decision or, if ho l ate! 1 ’'t?'!- *“ Begistrar for 
mode of anlinte alaSr,! '‘'“rataon, and prescribe the 
duro to be followed in nrn^*°j-” “bitrators and the prooe- 
snoh arbitrator Sr arbitrlorrlnf tl°™ ®»gWrar or 

'>«-ionsof theEegislrtlerwlllftteaZl 
ZelllntliTlyZo be“^ T?*'™" 

er a™ expelled and for the 1^1: oTZteelte”®'™" 

a person to whom such interest miy be lid 1 tested 
(o) prescribe the payments to be made and Hia aa rf \ ’i. 
complied with by members f ^onditiom to be 

which loans may be made and^fnlnmAf 

to an individual member ;’ ‘ amount which may be lent, 

*** lid the^ilte tehlbsS fondsZaZ 

the inYostmcat of any fnnds under the control of toZZw” 

TZZXmr 

m“frZSZlSZT®? -y be distributed 
■-ximum rate of dividend which may 

ttech aZer?Z‘“ “ PresentinZ?^ dgosZg 

IteZcMoriZaTd H ‘’^ “ “‘>“'5'“°' “PP°»tod 

if ant!\JZS m!TrSyZhS‘rr!oZV“ “T'' 

section to any authority specified in the order 5 deleglior **'“ 

(4) Tho power tomako rules confermd hir I- ’ . 
the condition of the rnles being made afrprelol'^S^^^^^^^^ 
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(5) All rules made under this section shall be published in the local 
official Gazette and on such publication shall have effect fis if enacted in 
this Act. 

Miscellaneous, ® 

41. (l) All sums due from a registered society or from an officer or 
member or past member of a registered society as such 
^ the Govemment, including any costs awarded to the 
\ ^ ' Government under section 37, maybe recovered in tiro 

same manner as arrears of land-revenue. 

(2) Sums due from a registered society to Government and recover- 
able under sub-section«{l) maj^ be recovered, firstly, from the property of 
the society ; secondly, in the case of a.society of which the liability of the 
members is limited, from the members subject to the limit of their liabi- 
lity ; and, thirdly, in the case of other societies, from the members. 


Power ijo exempt 
societies from condi- 
tioua as to registra- 
tion. 


Power to exempt 
registered societies 
from provisions of 
the Act. 


4S. Notwithstanding anything contained in this 
xiot, the Local Government may, by special order in 
each case and subject to ^uch conditions, if any, as it 
may impose, exempt an^ society from any of tlio 
requirements of this Act as to registration. 

4§. The Local Government may, !>y goneral or 
special order, tsxempt any registered society from .-uiy 
of the provisions of this Act or may direct tliat .sucli 
provisions shall apply to snob society witli such 
modifications as may be specified in the order. 


Prohibition of the 
use of the word “ co- 
operative.” 


47. (1) No person other than a rogistorod society 
shall trade or carry on business under any nitmo or 
title of which the word “ co-operative ” is part witljout 
the sanction of the Local Government ; 


Provided that nothing in this section shall apply to tlio use by any 
person or his successor in interest of any name or title under wliioh ho 
traded or carried on business at the date on which this Act comes into 
operation. 


(2) Whoever contravenes the provisions of this section sliall •fee 
punishable with fine which may extend to fifty rupees and in tlie case of 
a continuing offence with further fine of five rupees for each day on wldcli 
the offence is continued after conviction therefor. 


YI of 1882. 


Indian Companies 
Act, 1882, not to 
apply. 


48. The provisions of the Indian Companies Act, 
1882, shall not apply to registered societies. 


49, Every society now existing which has been rogistorod under tho 
Co-operative Credit Societies Act, 1901 , shall ])(3 (loomed 
to be registered under this Act, and its by-laws shall, 
so far as the same are not ineonsistonfc with tho oxpross 
provisions of this Act, continue in force until altered or rescinded. 


Saving of existing 
societies. 


S of 1004, 


Eepeal, 


80. The Co-operative Credit Bociotios Act, 1901, 
ig hereby repealed. 
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THE PROVIDENT INSURANCE 
SOCIETIES ACT. 

ACT V OP 1912. 


An Act to provide for the regulation of Provident Insurance Societies. 

Whebeas ifc is expedient to provide for tho regulation of Provident 
Insurance Societies ; Ifc is hereby enacted as follows : — 

Preliminary, 

Short tifclo and 1. (1^ This Act may be called the Provident 

/■’^*'^**^* Insurance 'Societies Act, 1912 ; and 

(2) It extends to the whole of British India, inclusive of British 
Baluchistan, the Santhal Parganas and the Pargina of Spiti. 

Dofinitions unless there is anything repugnant 

in the subject or context, — 

(1) “ Court ” means the principal Civil Court of original jurisdiction 
ill a district, and includes tho High Court in the exercise of its ordinary- 
original civil jurisdiction ; 

(2) “ iinanoial year ” means each period of twelve months at the 
end of which tho balance of tho aecoupts of any Provident Insurance 
Hocioty is struck, or, if no such balance is struck, then the calendar year ; 

(3) ‘‘life assurance business” means the issue of, or the undertaking 
of liability under, policies of assurance upon human life, or the granting 
of annuitioH upon human life ; 

(4) “ ])olicy of assuranco on human life ” means any instrument liy 
wiHch tho payment of money is assured on death (except death by accident, 
only) or tlio liaijponing of any contingency dependent on human life, or 
any instnunout evidencing a contract which is subject to payment of 
])ronnuins for a term dependent on human life : 

(5) “ policy-1 loldei’ ” moans the person who for the time being is the 
legal holder of the policy for securing the contract with the Provident 
Insurance Society : 

(G) whei-e a Provident Ingiuance Society grants annuities upon 
human life, “ iiulicy ” includes tho instrument evidencing the contract to 
pay such an annuity, and “ policy-holder ’’"includes annnitiant: 

(?) ” prc3serihod ” moans prescribed by rules made under this Act : 

(H) “ Provident insurance Society ” means' any porson who, or body 
uf iiersons wlieilier corporate or unincorporate whicli., receives premiums 
or contributions for insuring money to bo psud on the birth, marriage or 
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death of any person or on the happening of such other contingeilcy or 
class 01 contingency as may be prescribed :'and ^ 

(9) “.Registrar” means any person who may be appointed by the 
Local Govcruinont to perform tho duties of the l^ogiatrar under tins Act, 

3. Nothing in this Act shall apply to any Provident Insurance Society 
^ , , , carrying on life assurance business which unclortakos 

to pay on any hie assurance policy or series oi iilo 
assurance policies on any one life, an annuity exceeding titty rupees or a 
gross sum exceeding five hundred rupees, or which receives or undortakos 
to receive by way of premium or contribution for life assurance on any 
one life any sura exceeding two hundred and fifty rupees where tho said 
premiums or confcribulfions are payable for one year or a limited number 
of years, or exceeding twenty-five rupees in any one year where the pre- 
miums or contributions are unlimited in number and terminable on death 
or the occurrence of an uncertain event : «» 

Provided that in determining whether this Act applies to any 
Provident Insurance Society, carrying on life insurance business, contracts 
entered into by the society before the coramj^ncemont of this Act shall not 
be taken into consideration. ^ 

Gemml. 

No Provident Insurance Society shall receive any premium or 
Itisucable interest contribution ff>r insuring money to he paid on the death 
“ , ‘ ■ of any person other than the person paying .such 

premium or contribution, or the wife, husband, clhld, parent, brother or 
sister of such person. 

Provision to bo 5. Nvery Provident Insurance Society shall by 
mEida by rules. its rules— 

(u) specify the object, name and registered olTico of tho society ; 

ill) prescribe tho proportion of the annual income of tho society 
derived from premiums or contributions which may ho dis- 
bursed for the expenses of management of tho society ; 

(c) in the case of a society which by rule or practice divides any 

part of the funds thereof, provide lor tho payment of all debts 
due by the society existing at tho time of division before any 
such division has taken place ; and 

(d) providfci for any other matters wliioh may bo proscrilied. 

6. (1) Every Provident Insuranco Society shall, within throe mouth.s 
from the commencement of this Act, or, if ostablishod 
Prov?dlifc\l!^iimuco commoncemont of this Act, before it roocsivos 

Societies. ' ” ^ premium or contribution, apply to tho Kogirtrar 

for that part of British India in which the olfico of the 
society is situate for registration under this Act, and shall deliver to iiim 
a copy of tho rules of the society. 

(2) The Eegistrar shall, on being satisfied that such rules comply 
with the provisions of this Act, acknowledge tho rocoi))t of tho rules anil 
register the society and its* rules. , 

(3) If the Eegisiirar is not satisfied that the rules or any of thorn 
comply witli the provisions of this Act, he shall send to the Providout 
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Of f.loe ie or'";; norir«%rteo'“h®tbl ™oh rule 

Pon auoh society to deliver this Act, 

<111 amended rale or 


<«■'• ofilinfi u„cn snob sooiert^dr »'•’ 
rules witliin sixty days. *0 bun 

lriBm-aiLoKootatyTnavwrthiL°)fe';vdT‘'®^ ® the Provident 

'■iilo or rules in conlormity with this 

upo,, aoknowlcd«o the ^ 00 ^ 0 ! Mfo „ts 's^ shall there- 

lulcfe as lioreinbeioro provided. ' ^’^Sister the society and its 

Uiu,vog;istered w a-r 

Miv^ %“oiitam ra any pr6m4m'o?conLi*Sio™ml I 

™.tnh„«„n. accordance with SfprovSnroiThfe 

hoforeZl“fnfn“oltro/S“AS-“!' -‘ablished 

(«) when such society has applied lor remstntim, 1„ 
with the provisions ol section 6 snh s«rK 
date of the order ^ the EoistL re?u1n“ rv!~'™ 

(i) when such society’ has not applied as aforOTei,l-l.fts. lu 
months from the comrneneement of this Act. ^ 

8. (1) No amendment of any rule of a Prn^?irlov,f r 

Amendment of valid until tho same has been\wistflf 

rules. this Act, for which puroose <7 ei’ed under 

rule shall he sent to tho Hegistrar ' ® 

(,X) Xho .RiOyistrar shall, on beinfi satisfied 
rulo is not contrary to the provisions of this Aef f7 ^ 

iicknowlodj^inent of the registration of tho^ame. ’ ^ 

9. Ifivery .Frovident Insurance Society shall, on denvn^rl ri«n . , r 
Eight to .supply af cost t® any mombor of the society a’conv'nf 

copies of " niloB of the society, and to any 1 mon JT 
member a copy of such mr/rx fi 
Bum not oxeeoding one rupee. ’ ' Payment of a 

^.-giHtor ol mil. tho'liKh'air Sm]S A^f “t' yj 


If. Whmo any riotico advertisement or ether offloial nublioation of 

Si ™:r;dTr‘‘^r "e™ 0 

1 liiii “ t on ,h A? “‘O society, the 

a ^ "■ statement of the 

S’^^omit tSTp 


I’ulill ... 

iiuUiiii'jfifd 
fit ;nid 


HUijHcrib- 

piiid-up 


12. thsiiy IToviflmit inaurauce SocietV which isnoi vAn! ir i i 

! ■ *' F*'* . uiay be addressed, and* s mil i->fv» *,-,(.^. 0 . f.,. 

0 i-!>u situati<.ui of such ollice and of any change therein/ 
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13. lilvery Provident Insurance Society shall, at tho oxpiratioTi of 
RQveiiue-'iccoBnt, ftnanoial year, prepare a revenuo uccoiuit and 

and^'^baUuiceTheet, balance-sheet in the prescribed form and vo)’ifio(l in tho 
prescribed manner, and shall eauao tliein to bo amlitod. 
by an auditor possessing the prescribed qualilicatioiis. 

lilvery Provident Insurance Society shall, within six months of tho 
expiration of each financial year, deliver to the Hogis- 
tiniiUcIIion of reveiiuo-account and balance- shoot rotpurocl 

cnue-acoount, etc. by section 13 and shall publish thorn in the proscribed 
manner. 

« 

15. Every Provident Insurance Society shall maintain in the prm 
Rocord of insur- scribed form a record of every insurance eh’oetod on 

ances effected on a life other than the life of the person insuring, and 
life other than life shall deliver a copy of such record *to the l^legistrar 
of person insuring. together with the balance-sheet and revenue- acujount. 

16. The books of every Provident Insurance Society .sliall at all 
Inspection of i^easonable iioui's be opwi to inspection by tho Kogis- 

boeiks. irar, or by any person a*]')pointod by iiirn in this Inyhaif 

or by any member of the sqciefcy. 

17 . (1) The Eegistrar may, if he tliinks fit, of his own tnotion, and 

Inquiry shall, upon the application of ten or moro meiubora or 

policy-holders of a Provident Imsuranoo Society, hold 
or direct an inquiry to bo held by an actuary possessing tho prosoribed 
qualifications appointed by him by order in wilting in this behalf as to tho 
solvency of any Provident Insurance Society or m to the manner in 
which the business of any such society is conducted. 

(2) An application to the Eegistrar undor Huli-soction (.1) shall bo 
supported by such evidence as-tho Registrar may require for tho purposu 
of showing that the applicants have good reason for ajiplying for an 
inquiry, 

(3) The Registrar may require the applicants undor suh-soction (1) 
to give such security as he thinks tit for tho costs of tho proposed inquiry 
before such an inquiry is held. 

(4) All expenses of and incidental to or preliminary to any inifTury 
made on application as aforesaid shall be dofrayod by tho applicants 
therefor or out of the funds of the society or by tho mombors or olHcers 
of the society in such proportions as tho Registrar may direct by ovdor 
in writing. 

(5) An order made under sub-section (4) shall on application ho 
enforced by any Civil Court having local jurisdiction in tho same rnannor 
as a decree of such Court. 

(6) A person holding anjnquiry under this section shall leu’c aecoss 
to all the books and documents of the society, imd shall have ] jo wer to call 
upon the society and tho officers of tho society to furnish .such Htatomonts 
and other information in, relation to its business as he may direct. 

(7) The results of the inquiry sludl bo oommunjeakKi to the society 
and to the applicants (if any). 
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Oario&llafciou of 18. When an inquiry has been held under soctiou 17, 
I’LiRiHky. * the Begistrar may, if he is satisfied — 

(а) that the society is insolvent, or must necessarily become so, 

or ^ 

(б) that the business of any such society is conducted fraudulently 

or not in accordance with the rules thereof, 
aftoi' giving previous notice in writing in such manner as he thinks fit 
!ipo<5ifying briefly the grounds of the proposed cancellation, cancol the 
vogistry of the society. 

39. (1) Wliore tho registry of a Provident Insurance Society is 
Liquidators. cancelled in accordan<!b with the provisions of sec. 18, 
the Eegistrar may appoint a liqfiidator to wind up the 
society. 

(2) A liquidator appointed under sub-section (1) shall have power — 

(а) to institute or defend any legal proceedings on behalf of the 

society by his name of office; 

(б) to determine tho contribution to be made by members of the 

society, respective^, to the assets of the society ; 

(c) to invostigato ail claims against the society and to decide ques- 
tions of priority arising between claimants ; 

id) to doterraino by what persons and i?i what proportions the 
costs of tho liquidation are to^be borne ; and 

(e) to givo such directions in regard to the collection and distribu- 
tion of the assets of the society as may appear to him to be 
nocossary for winding up the afi'airs of the society. 

(8) Subject bo any rules of procedure made under this Act, a liquida- 
tor appointed under this section shall, in so far as such powers are 
necessary to carry out tho purposes of this section, have power to summon 
and onforoo the attendance of witnesses and to compel the production of 
doouments i)y tho same moans and as far as may bo in the same manner 
a.s is provided in the case of a Civil Court by the Code of Civil Proce- 
dure, 11)08. Y c 

(4) Orders made under this section shall on application be enforced 
as follows : — 

(а) when made by a liquidator, by any Civil Court having local 
jurisdiction in the same manner as a decree of such Court ; 

(б) when made by the Court on appeal, in the same manner as a 

dooroo of the Court. 

Appeals. 

■ . 20. (1) An appeal shall lie to the Court within 

thiHydaya- 

{(() from an order of the Eegistrar refusing bo register a Provident 
Insurance Society or any rules or amendments of rules of 
such society ; 

ih) from an order of the Eegistrar eaneolling the registry of a 
society ; . _ , 

{,•;) from iui order made by a liquidator appointed under section 19. 

(2) Save as heroinboforo expressly provided, orde* s made under this 
Act sluiU bo final and conclusive. 
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/* 

Offenoas and Procedure. 

21. Any Proviclont Insnranco Society which makoH in^ rsoin-* 

plyinjj with anv of the rotivuromoniB of tluB Aoi., anti 
overydirecitor maniigmoraomita oi. 

or agent of tlio society, who is Knowingly n, p.-irty i.o 
the (lefaulb, shall be punishable with line which may extend to five 
liunclrod rupees, or, in tho case of a continuing duhiailt, with hno whlcli 
may oxtend to two Uuiidrod and fifty rupees hu’ every <l:iy tiuring whiesh 
the default continues. 

22. If any register, account, balance-shoet or other iloeunitmt re- 

quired by tWs Act is false in any partunilar to the 
• kiTifawlcdge of any person who .signs it, such person 

in.g ooumon s. punishajile with iniprlsonmont lor a term 

which may extend to two years, or with fine, or with both. 

23. No Court inferior to that ,of a Prosidoncy 
Cogoizanee o f j^agistrate or a Magistrate of the first class shall try 
° any offence against this Act, 

Bides. 

24'. (l) Tho Locaf Govorunuint may make rules 

to carry out the purposes of this Act. 

(2) In particular aqd witliout prejudice tcT the gonorality of the fore- 
going power, such rules may prescribe — 

(a) contingencies or classes of eoutiugencios and thoroby i^xtond 
the application of this Act to tho receipt of premiums or con- 
tributions for insuring money to be paid on the happening of 
such contingencies or class of contingencies ; 

(b) the matters in respect of which a society shall make rules ; 

(c) the form of any account, return or register required by this Act, 

and the manner in which any such account, return or register 
shall be verified ; « 

id) tho fees to be charged for matters transacted under this Act 
and the manner in which tho sumo are to bo collected ; 

(c) the qualifications of auditors and actuaries under this A«jt ; 

(/) the manner in which any document required to be {lubliHlied liy 
this Act shall bo published ; and 
ig) the procedure to bo followed by liquidators mider this Act. 

(3) Tho power to make rulo,s conferred by this Act is subject to*Tiso 
condition of the rules being made after previous publication. 

(4) All rules made under this Act shall be published iu the loi:.ial 
official Gazette, and on such publication shall have ofl’oet as if onacted 
therein. 

Miscellaneous. 

25. No policy effected before tho commencomont of this Act with a 

Provident Insurance Society sliall ho duemod to hu 
by reason only that tho insuvauco is not autliorix- 
^ ’ ed by this'Act. 

26. The Local Government may, by notirication in tlui local ollicial 
Power of Local Gazette and subject to such conditioiKs and roHiakitiorm 

Goverimicni} t o as it thinks fit, exempt any Provident .1 nHurancu Hucioty 
exempt from provL 'pr class of Provident IiiHuranco Suciotiws IVom all u'r 
swns of blio Act. provisions of this Act. 
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THE INDIAN LIFE ASSURANCE 
OOMPiNIES ACT. 1912. 

ACT VI OF J912. 


Afi dci to provide for the recjidaJ;ion of Life Assurmtce Gompanies. 

Whereas it is^ expedient to provide for the regulation of life assurance 
companies ; It is hereby enacted as follows : — 

Brelimimry. 

Shocfe titlo and 1. {|*) This Act may be called the Indian Life 
Assurance Companies Act, 1912. 

(2) It extends to tSe whole of British Xi|:idia, inclusive of British 
Baluchistan, the Santhal Parganas and the Pargana of Spiti. 


Dofluitions. 


2. In this Act, unless there is anything repug- 
nant in the subject or context, — 


(1) “ actuary ” moans an actuary possessing such qualifications as 
may lie prescribed by rules made by the Governor General in Council ; 

(2) “ chairman ” moans the person for the time being presiding over 

tho board of diroctors or other governing body of a life assurance 
company; • 

(3) “ Court” means the principal Civil Court of original jurisdiction 
ill a district, and includes tho High Court in the exercise of its ordinary 
original civil jurisdiction : 

^ (d) “financial years” moans each period of twelve months at the 

oiul of wliich the balance of the accounts of the life assurance company is 
struck, or, if no such balance is struck, then the calendar year : 

(o) “ life assuarance business” means the issue of, or the undertak- 
ing of liability under, policies of assurance upon human life, or the 
granting of annuities upon human life : 

({)) “ policy of assurance on human life ” means any instrument by 
^Yhich the payment of money is assured on death (except death by acci- 
(Uuit only) or the happening of any contingency dependent on human 
lifis, or any iustrurnent evidencing a contract which is subject to payment 
of pi'ouuums for a term dependent on human life : 

(7) “ policy-holder ” means the person Who for the time being is the 
legal holder of the policy for securing the contract with tho life assurance 
company ; 



2 Act ¥I of 1912 (INDIAN LIFE ASSXJEANCE OOMPANIES). [Ss. 2 to 4 

(8) where a company grants annuicies upon human life, “ policy ” 
includes the instrument evidencing the contract to pay suvli an annuity, 
and “ policy-holder ” includes annuitant : and 

(9) “Kogistrar” means any person who may bo a,pp(fintod by dho 
Local Government to perform tho duties of the Eogistrav mulur lihis Act. 

3, Save as hereafter expressly provided, this Act shall apply to all 
persons or bodies of persons, whothor oorjtarato or 
which Act applies, uninoorporate (which persons and bodies oi porapns 
are lioreafter referred to as life as.Huraiuio (uitnpanies) 
whether established before or afjjer the caminoncoraout of tins Act and 
whether established wiihin or , without British India, who carry on life 
assurance business within British India. 

Explanation , — A company registered under the Indian Oompanies 
1882. Act, 1882, which carries on life assurance business in aliy part of tho 
world shall for the purposes of this section bo deemed to bo a company 
carrying on such business within British India. 

Exception , — Nothing in this Act shall aiitily to any society to which 
the Provident Insurance Societies Act, 1912, applies, or to any bHmd 
which the Governor General inOouncil may, by iv)ti!lcation in the Omatte 
of India, exempt from the Operation of tliis Act. 

Deposits. 

4 (l) Every life assurance company shall, if established before the 
jj. jj. commencement of this Act, within one year from such 

^ ' oommencomont, or, if established after such commence" 

ment, before it coraraenoes to carry on tho busiuoss of life assurance, 
deposit and keep deposited with the Comptroller Goucral, for and on behalf 
of the Governor General in Council, Govoriimont securities, as defined by 
of 1880, the Indian Securities Act, 188(5, ol tho faco valuo of twenty-five thousand 
rupees or of a faco value equal to oue-tliird of the income derived from 
life assurance business as shown in tho revenue account for tho last 
financial year, whichever is greater; and, until tho company keeps deposit- 
ed securities of the face valuo of two hundred thousand rupees, shall 
annually deposit and keep deposited in like manner like securities of a 
face value — * 

ia) equal to one-third of tho income de.rived from life assurance 
business as shown in the .revenue account for the last financial 
year, until the face value of the securities deposited exceeds 
one hundred thousand rupees ; 

(h) and thereafter equal in amount to one-third of the inoroa.so 
to the life assurance fund as shown in the ravonuo aecouut 
for the last financial year : 

Provided that a company may at any time deposit socuritios of a 
face value of two hundred thousand rupees or make up its deposit of 
securities to that value. 

(2) The interest, accruing due on the securities deposited under 
snb-seotion (1) shall be paid to the company. 
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^(3) The deposit may be made by the subseribers of the memorandum 
of association ,p{ a company or any of them, in the name of a proposed 
company, and, upon the incorporation of the company, shaii be deemed 
to havo boon made by, and to be part of the assets of, the company, and 
the Eegistrar of Joint Stock Companies . shall not issue a certificate of 
incorporation ■ of the company under the Indian Companies Act, 1882, 7I of 1882.- 
until the deposit has been made. 

(l) The deposit shall be deemed to form part of the life assurance 
fund of the company. 

Aecounts mid Documents. 

5. In the ca^se of a life assurance company transacting other business' 

^ besides that of life assurance, a separate dlccount si all 

futidsf ^ ° receipts in respect of the life assurance 

, business, and the said receipts shall be carried to and 
form a separate fund to be called the life assurance fund. 


Explanation . — Nothing in this section shall be deemed to require any 
life assurance fund to be iniiested in separate investments from any other 
fund, but a separate balancJfe-sheet as prescribed under section 7 shall be 
kept in respect of the lifg assurance fund. 

Exception . — Nothing in this section shall apply to a life assurance 
company established before the conimehcement of this Act, by the terms of 
whoso deed of settlement the whole of the profits of all the business carri- 
ed on by tho company are paid exclusively to the life policy-holders, and 
on the face of whoso life policies the liability of the life assurance fund in 
vospoot of liho other business distinctly appears. 

6. The life assurance fund shall be as absolutely the security of the 
Appropriation of policy-holders ag though it belonged to a company 
life aaLranco fmui, carrying on no other business than life assurance busi- 
ness, and shall not be liable for any contracts of the 
company for which it would not have been liable had the business of the 
company bcjon only that of life assurance, and shall not bo applied, directly 
or indiraotly, for any purposes other than those of life assurance. 

^ Exception . — Nothing in this section shall affect the liability of the 

lifo assurance fund, in the case of a company established before the eom- 
moncoment of this Act, for contracts entered into by the company before 
such commencement. 

Accounts and 7- Every life assurance company shall, at the 
halauco Sheets, expiration of each financial year, prepare — 

(a) a rovoniio account for the year in the form or forms set forth in 
tlie First Schedule and applicable to the class or classes of 
business carried on by the company ; 

(/)) a profit and loss account in the form set forth in the second 
Scfiodule, except where the company carries on life assurance 
business only and no other business ; 

(n) H l.)al an c6- sheet or balance-sheets in tfje form or forms,, set 
forth in tho Third Schedule ; 
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(d) a sfcatemeniJ containing the name of ovory person w!u^ during 
fcho year was a member td' tho board of or otbor 

govorning body or \vas manager or soc.rotary or bold any 
similar office by wliatover naino eallod. ^ 

' 8. (l) Evory life assurance company sliall onco iti ovory live, >o!vrH, 
Actuarial ro )ort 01 ’ at sucli shorter intervals as may bo prewHbod by 
n,ncl'abSot.^°^^°'^ the instrument constituting tho company, or by itn 
i’ogulations or byo-laws, cause an invostigaiio/i t.o ins 
marie into its financial condition, including a valuation of its iial)iiitios, l>y 
an actuary, and shall cause an abstract of tlio roiiort of such actuary to 
bo made in the form sot forth in fflne Eourth Schedule. 

(2) Tho provision of sab-socbio» (1) regarding tho making of iin 
abstract shall also apply whenever at any other time an investigation into 
the financial condition of a life assurance company is nuftle wilih a view 
to the distribution of profits, or whenever the results of any sucli investiga- 
tion are made public. 

9. In tho case of mutual life assurancojcoinpany wiiose profits aro 

allocated to mombtuvs wholly or mainly by annual 
iu^case*^of mutual ^^hatouionto of promiuin, tluwihstract of tho report of 
company. ' i'he actflary on the financial condition of tho company, 
prepared in a«cordanoG witli the Eourtli Behodulu, 
may, notwithstanding anything in section 8, bo made and returned at 
intervals not exceeding five years : Provided that, whore siush return in 
not made annually, it shall include particulars as to tho rates of abato» 
ment of premiums applicable to different classes or series of assuranoaa 
allowed in each year during tho period which has elapsed sinoo the 
previous return under tho Fourth Schedule. 

10. Evei’y life assurance company shall, within throo years from tho 
Statement of life commencement of this Act, and thereafter at tiie dato to 

asauwnoG business. wdiich the accounts of the company aro made up for tlio 
purposes of tho investigation prosoribud by siustiun H, 
prepare a statement of its assurance business in the form sot forth in tlio 
Fifth Schedule : Provided that,’ if the investigation is made annually by 
any company, the company may prepare such a statement at any timo, scr 
that it be made at least once in every five years. 

11. (l) Every account, balance-sheet, abstract or statement horoin- 

before required to be made shall bo printed, and four 
Deposit 0 f a o- copies thereof, one of which shall be signed by tiio 
GoTOraor G^inerrnn chairman and two directors of the company, and by tbo 
Council, principal officer of the company, and if tho company 

has a managing director, by tbo juanaging director, 
shall be deposited with the Governor General in Council within six months 
in the case of accounts and balanfie- sheets required by section 7, and within 
one year in other oases after the close of the period to which ih(j accoimt, 
balanoe-sheefc, abstract or statement relates; Provided that, if iii any (;a,Ho 
it is made to appear to the Governor General in Countiil that the c-ireuni- 
stances are such that-a longer period should be allowed, lie iiiay extend 
that period by such period as he may think fit. 
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(2) Tlio Clovofttor General in Oonneil shall consider any document 
deposited in ae(?oi’danoo with the provisions of sub-seefcion (1), and, if any 
such doDvifviout apiioai's to the Governor General in Council to he inaccu- 
rate or defocliwo iri any respect, the Governor General in Oouncil may call 
upon the company to furnish a further statement correcting any such 
inaccuracies or supplying any such deficiencies. 

12. Thorn shall he deposited with every revenue account and balance* 

Oopuriili oi: report. of a life assurance company every report on the 

fJ-il'drs of the Gompaiiy submitted to the share-holders 
or policy-holders of the company in rospget of the financial year to which 
the account and balance-sheet relate. f, 

13. AYliere a life assurance company registered under the Indian 

, , ^ . Companies Act, 1882, in any year deposits its accounts VI of 1882, 

cca-taiifproviHions^o^ balance-sheet in accordance with the provisions of 
AofcVI'of 18B2. section 11, the company may, at the same time, send 
to the Begistrar of Joint Stock Companies a copy of 
such accounts and balance-sheet; and, where such copy is so sent, it shall 
not bo nooQ.ssary for the com|»any to file a balance-sheet with the Registrar 
of Joint Stock Oorapanios as required by section 74 of the Indian Com- 
imnios Act, 1882, and tho^opy of the accounts ^and balance-sheet so sent VI of 1882. 
shall 1)0 dealt with in all respects as if it were a balance-sheet filed in 
acoordanoo with tliat section. • 

^ 14. A printed copy of the accounts, balance-sheet, abstract or sbate- 

rUghti of Hbaro- mont last deposited shall, on tho application of any 
hoi.lora, oto.,tooo* share-holder or policy-holder of the company, be for- 
pics of aot-ouiils. oto. ^y,jj.aod to him by tho company by post or otherwise. 

15. T’ho accounts of every life assurance company shall be audited 

. anuuallv in such manner as the Governor-General in 

Audit of accounte. .. ,, , 

Oouneu may prescribe. 

16. ICvory life assurance company which is not registered under the 

Indian Companies Act, 1882, shall keep a list of the VI of 1882. 
licjhirL ^ *' wainos and addresses of its share-holders, and shall, on 

tho application of any share- holder or policy-holder of 
tho company, furnish to him a coj)y of such list on payment of a sum not 
(fRcooding two annas for every hundred words required to be copied. 

17. Mvory life assurance company which is not registered under the 

I Indian Oompanies Act, 1882, shall cause a sufficient yi of 1882. 

I ut:t c !.c (.I t .. of copies of its deed of settlement or other 

instrumout constituting tho company to bo printed, and shall, on the 
apiilication of any share-holder or policy-holder of tho company, furnish 
j;o biiii a copy of such dood of settloment or other instrument on payment 
of a sum ))o1i oscooding one rupee. 

18. Wlvcro any notico, advertisement tv other official publication of a 

ir« f ‘ of assurance company contains a statement of the 

well amount of the authorisied^ capital of the company, • 
li-, iuii,:V-r(h(Vl and tho publication shall also contain a statement of the 
amount of the capital which has iieon subscribed and 
the amount paid up. 
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19. (1) Every life assurance company, oonsbitjutoa oulisido Briiiish 

^ India which ostablislies a phi,co of Busiiu'-^JH wiiltin 
Roquiromoiitis iU! India, or appoints an a},<ont in Hritisli huiia 

MaherSside°\ii- with tlie olijoot of ohtaininjj life assiraiusn hu,-,iiuiss 
liish India. shall, within tlireo montlia from^ tho ostiihiishmoid, of 

the place of business or tho appointmeint of sucli apnut, 
file with the Registrar — 

(ft) a certiiiod copy of tho cliarter, statiitoa or inoinonuiduin and 
articles of tho company, or other instruinunt <*,onHtititting or 
defining the constitution of tho company, and, if tlui iustruinont 
is not writl^eu in tho*English language, a. oortilkKl translation 
thereof ; 

(&) a list of the directors of the company ; 

(c) the names and addresses of some ono or moro^iorsons resident 
in British India authorised to accept on behalf of the company 
service of process and any notices required to l.>o served on tlm 
company ; * 

and, in tho event of any alteration being mado in any such iiistraraont 
or in the list of directors or in tho names and tvddressos of Hucdi. parsons 
as aforesaid, tho companf. shall, within sueli time as tho Governor General 
in Oouncii may prescribe, file wit/ii tho Registrar a uobico of tho alteration. 

, (2) Any process or notice requirod to be, sorved on tho company sliall ^ 
be sufficiently served if addroasod to any person whoso namo Ims boon so 
filed as aforesaid and left at or sent by post to the address which has boon 
so filed. 

(3) There sliall be paid to the Eogiatrar for registering any doeumonfc, 
required by this section to ho filed, a foe of five rupees or such smaller fee 
as the Governor General in Council may proscribe. 

Amalgamation or Transfer. 

20. (1) Where it is intended to amalgamato two or more life a8.sur- 

ance companies, or to transfer the lifo aHSLiranoo hiisi- 
company to another, the diroctora of jupv 
one or more of such companies may apply to tho Coru.'ti, 
by petition, to sanction the proposed arrangement. 

(2) Before any such application is made to the Court — 

(ft) notice of the intention to makotho application shall bo publish- 
ed in the Gazette of India and in tho local official Gazette of 
the Province in which the principal p'laco of business of the 
company is situate at least two months before the application 
.'is 'made ; . ' ■ 

(&) a statement of the nature of tho amalgamation or transfer, as 
tho case may be together with an abstract containing tho 
material facts embodied in the agreomont or deod under whiedt 
the amalgamation or transfer is proposed to bo effected, and 
' ■ copies ofthe actuarial or other reports upon wliich tho agree- 
ment or deed is founded, including a report by an independent 
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W tl.0 as«orooot or deed 00^^?“ ’ “r-"* 

er IB effected shall be open for fhi - or trans- 

holders and share-holders^at the offiLs'nf 
period of fifteen days after the companies for a 

(3) Tho Court, after haariug“e j mbtc.t,on of the notioe. 

considers entitled to bo heard upon the pSn! 

moot if it ie eatiefled that «o 3«fflcieo??bt“itno fh™*™ 

boon established. Joction to the arrangement has 

( 4 ) The Court shall not sanction 4;he 

any cB,so in which it appears to the Court in 

representing one-tenth or more of the toHJ o pohoy-holders 

P-y which It is proposed to aLSgamato t «om- 

of which It IS i;v,'oposed to transfer dissent f ^ the business 

transfei:. ’ from the amalgamation or 

(o) hi 0 life assurance comnanv shall j . 

transfer its business to another unless ,with another, or 

sanotionod by tho Court in a«3ordan<=e with thrseefon “ “ 

21. Whore an amalgamation takes place ej- 

Statomml i„ ™ “»Pahior, or where any «fe TssuraLe 
of^iimalgamatiou or such company is transferred to anothA-^ 
transfer. the combined comparry or company, 

the case may be shall wf • company, as 

date of tho completion of the aiLlgim^ation ^ fcrTn.T® 

Governor Conoral in Council— transfei, deposit with the 

(ft) certified copies of statements nf i 

the companies concorneT in sue! 
together with a statement of tile ""uaSran?'} """ 

amalgamation or transfer ; and ® terms of the 


(/^) a cortifiod copy of the agreempnf 

aina.lgamationortransfe^iseffectLTaiS^*^ 

(o) ceitifiod copies of the actuarial or nfKAi. 
tliat agreement or deed is founded; an? 

(fO hoclaratiou- under the hand of the chnirmor. f , 

ami tlio principal officer of each commnv Sift Th y- 

tlioro belief every payment made or to be mado^n^^® 
wliatsoover on account of the amaksm.H? * f ^ 
therein fully sot forth, and that nrfnU ^ is 

those sot forth have been made or ar^to be 
money, policies, bonds, valuable securfits a ®'^ 
by or with the knowledge of any parties^ tn tf ^^®^ Pi'operfcy 
or transfer. ^ ^ amalgamation 

Winding up. 

Hpocisbi provinioiiH Court may order the winding un of o 

^ in whjding r,p at assurance company, in accordance with the TnS? 

■--• 
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(a) on tiho potibion of ten or more policy-hoklors : 

Vrovidek tbab such a petition shall imt ln) 
ioavG of tlio Court, anti loavo shall nob ho f'rantod iinbij a pyima Jach'- 
case has been ostablishoil to the Babisfatdiion oi tlus^ (Jo^urb, nud until 
SGcurity for costs for such amount as tlio Court may think I'casoniiblc has 
been given ; or 

{b) on application inn, do on hohalf oi the (lovtu'uor CoiHU'al in 
Council, showing that from a consideration of the dotuumnitn 
deposited with him under the provisions of i.his Act it appeara 
to him that tlio eoniyany is insolvent. 

23. (l) Where a*lifo assurance business or any jiai’t of tho life 
assurance business of a life assurance company has 
s u^b si dbifr ^\oni transferred to another coni]uiny under an arrange- 

panics! ment ill pursuance of whicli the first-*nontiono<l com- 

pany (in this section called f.ho snhsitliary company) or 
the creditors thereof has or have claims against tho coinijany to wdiioh 
such transfer was made (in this section called the principal company), 
then, if the principal company is hoing woinftl up by or under tho RUporvi- 
sion of tho Oourt, tho Oourt shall (suhjoct , as horoinaftcr muntionod) 
order the subsidiary company to be wouiul up* in conjunction with tho 
principal company, and nfliy by tho same or any HuhRCijuent or<lnr appoint 
the same person to bo liquidator •for lilie two cunqianios. and make pro- 
vision for such other matters as may sooiu to tho Court ncuosHary, witli a 
view to tho companies lining wound up as if they wore ono company. 

(2) The Gommeneomont of winding u}) of tho principal company 
shall, save as otherwise ordered by tho Court, bo tlio coinmenceniont of 
the winding up of the subsidiary company. 

(3) In adjusting tho riglibg and liabilities of the mombars of tho 

several companies between tliomsolvos, tho Court shall liavo regard to tliu 
constitution of the compauios, and to tho arrangements ontered into lio- 
tweoii the companies, in the same manner as tho Court lias regard to tho 
rights and liabilities of different classes of contributorloa in the case of tho 
winding up of a single company, or as near thereto as circiimstancos 
admit. . 

(4.) Where any company alleged to bo subsidiary is not in proeoss of 
being wound up at tho same time as tho principal company to which it is 
subsidiary, tho Court shall nob direct tho subsidiary company to he wound 
up unless, after bearing all objections (if any) that niii,y bo urged liy or on 
behalf of the company against its being wound up, the court is of opinion 
that _the company is subsidiary to the principal company, and tliat the 
winding up of the company in conjunction with the principal company is 
just and equitable, 

(6) An application may be made in relation to tho windin;' up of 
any subsidiary company in conjunction with a principal eonqiany by miy 
creditor of, or person interested in, tho princi]ml or subsidiary company, 

(6j Where a company stands in tho relation of a principal company 
to one company, and in tho relation of a siihshliary company to Htmui 
other company, or where there are several uomijanies standing in tho 
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rolation of subsidiary companies to one principal company, the Court 
may deal with •any number of such companies together or in separate 
groups as it thinics most expedient upon the principles laid down in this 
section. 

2#. Whore a life assurance company is being wound up by the Court, 
or subject to the supervision of tlie Court, or volun- 
aauuitiOT\iud the ^ value of a policy or of a liability under a 

oios, " * policy requiring to be valued in such winding up shall 

be estimated in manner applicable bo policies and 
liabilities provided by the Sixth Schedule. 

25. The rules in the Sixth Schedule shall bo^of the same force, and 
may be repealed, altered or amended as if they were 
rules made in p'Ursuauce of section 254 of the Indian 
Companies Act, 1882, and rules may be made under VI of 1S82. 

that section for* the purpose of carrying into effect the provisions of this 
Act with respect to the winding up of life assurance companies. 

26. Tho Court, in the ease of a life assurance company which has 

been proy^d to be unable to pay its debts, may, if it 
roducrcoii'bmcts thinks fit, reduce the amount of the contracts of the 
compawy upon such terms and subject to such condi- 
tions as it tliinks just, in place of making a winding-up order. 

Special Provisions relating to Sccounts and Dociments. 

27. Tho Governor General in Council may direct any documents 
OustDilysiudin.spoc- deposited with him under this Act, or certified copies 


Rules o f valua- 
tion . 


tion of doournenta 
dopoaitod with 
CUivoriioE (lonui’al in 
Covuical. 


Accounts, Cite., to 
bo publibhiid. 


thereof, to be kept by the Eegistrar or by any other 
officer appointed in this bohalf, and any such doou- 
monts and copies shall be open to inspection, and 
copies thereof may be procured by any person on 
])aymout of such fees as tho Governor Getieral in Council may direct. 

28. The Govornor General in Council shall annually publish in the 
Gaxotte of India and cause to be published in the local 
official Gazette of the Province in which the life 
assurance company has its principal place of business 

tho accounts, balance-sheets, abstracts, statements and other documents 
t^lulor this Act, or purporting to bo under this Act, deposited with him 
during tlio preceding year, except reports on the affairs of life assurance 
companies submitted to the share-holders or policy-holders thereof, and 
may ap])cncl to such accounts, balance-sheets, abstracts, statements or 
other documents any note of the Governor General in Council thereon and 
any oorrospondonce in relation thereto. 

29. Kvery document deposited under this Act with the Governor 

General in Council, and certified by the Eegistrar or 
Kvidojico of docu- person appointed in that behalf by the Gover- 

nor Goneral in Council* to be a document so deposited, 
Hhall ho doomed to bo a document so deposited. 

30. 1‘lvory document purporting to be certified by the Eegistrar, or 

by any person appointed in* that behalf by the Gover- 
(Ovidoia't, uf tiopiofl Jq Council, to be a cepy of a document so 

deposited, shall bedeemed to be a copy of fchatdocument, 


mujite. 


of dncuwetilR. 
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and shall be received in evidence as if ifc were the original (loeuinoiilj hhIobh 
some variation between it and the original docnniont Ijo j roved. 

31. The Governor General in Council may, on tlso aip}>hi*,ii.tiou or with 

the consent of a life assuranco couijfiijny, alttu' the 
A Ifc oration of contained in the Bchodulo to this Act an rcH- 

poets that company, for tho pui'poHO of adopt.ing thorn 
to the eircumstances of that company. 

Campanies oanyiwj on himness in the UnUed Kmijihm, 

32. (l) An assurance company which carries on life asHtirauci^ hiisi- 

ness in the United Kingdom in accordance wit!i tho 
9 Edw. vn, Certain comp.aiiicH ^Vg^-^^j-ance Companies Act, 1009. may, if carrying on 
n,.« An Lmpanios assurance business in British India hiiforc the com- 

, which carry on life mencement of this Act within threo^ months of suah 
assurance business coramencGinent, or, in any otlier ouise, before it com- 
KinetoQ ^ ^ mences to carry on lil'o assuraueo Imsincss in British 
ung om. India, apply to the Governor Goiionil^ in Gouncil for a 

declaration that in so carries on such businoas in tho United Kingdom. 

(2) A company applying under the iirovisions of sub-section (1) ahall 
furnish at the time of its application or at i?iujh fui’ther {.ima as the 
Governor General in Coifticil may prosoriho, sucii evidonoo as ho 
direct of the facts alleged in its application, 

(3) Where the Governor General in Oounoil is satisfied that a life 
assurance company applying as aforesaid is a life assurance company 
which carries on business in the United Kingdom in accordance with the 

YII Assurance Companies Act, 1909, he shall, by notification in the Q-a*!Stte 
of India, make a declaration to that el’foct, and ahull caiiso such notiiioft” 
tion to be republisiied in the local ollioial Gaxotto of tho Provinco whore 
the company has or proposes toliavo its principal place of businosa* 

. Application of the 33. Whoro tho Governor Genoral in Council has 
Act to companies notiliod a declaration in accordance? witli tho provisiona 
Assuranc?^\usinis ' ®®ction 32 in respect of a life assuruueo company, 
in the United King- nothing in section 4, section 5, sections 7 to 12, sections 
dom. 15, 20, 21, or 37 shall apply to the Company : r 

Provided that-— 

(1) the comxjany shall deposit with the Governor Genoral in Gouncil 
in the manner prescribed in section 11, copies of every account, halanco" 
sheet, abstract, statement or other document which the company is ro- 
Yllquired by the Assurance Companies Act, 1909, to deposit at the Board of 
Trade ;.■■■■.. 


9 Pdw, 
Cap, 49. 


9 Edw, 
Cap. 49. 


(2) if, at any time, a company in respect of which a declaration has 
been notified under section 32 leases to carry on life assurance l)Ufcntu!ss in 
the United Kingdom in accordance with tho provisions of tho Assuranco 
9 Edw, VII Companies Act, 1909, it shall,, if it continues to carry on life usHuranco 
Cap. 49. business in British India, be subject to all tho provisions of tins Act from 
the date it ceased to -carry on suoli business in the United Kingdom in 
accordance with the said Act, 
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Penalties and Procedure. 

84. Any life assurance company which makes default in complying 
Ponalfc fo requireraonfcs of this Act, and every 

complLiL wiUi manager or secretary, or other officer or agent 

Act. " of the company who is knowingly a party to the 

default, shall be punishable with fine which may extend 
to one thousand rupees, or, in the case of a continuing default, with fine 
which may oxtend bo five hundred rupee, s for every day during which the 
default continues ; and, if default continues for a period of three months 
aftor notice of default by the Governor General in Council (which notice 
siiall bo published in one or more newspapers as the Governor General in 
Council may, upon the application of one or more policy-holders or share- 
holders, direct) the default shall bd a ground on which the Court may 
order the winding up of the company, in accordance with the Indian 
Oompauios Act, 1882. VI of 

39. If any account, balance-sheet, abstract, statement or other doou> 
meat required by this Act is false in any particular to 
the knowledge of any person who signs it, such person 
shall bo punishable with imprisonment for a term 
which may extend to two years, or with fine, or with 
both. 

36.' No Court inferior to that of a Prasideney 
Magistrate or a Magistrate of the first class shaU try 
any offence against this Act. 

Miscellaneous. 

Governor General in Council may appoint one or more 
inspectors to examine into tim affairs of any life assur- 
aneo company, and to -report thereon in such manner 
as he may direct— 

(1) in the case of a lifo asBurauce company which is not registered 

under tlio fudian Companies Act, 1882, upon the application — ■ -yi i 

(a) of sharo-holdors being in number not less than one-fifth of the 
wholu uiunbor of persona for the time being entered on the 
list of shiire-holdors kept in accordance with the provisions of 
section IG ; or 

(/.)) of twenty or more policy-holders owning policies of an aggregate 
value of not lass than twenty thousand rupees ; 

(ii) ill any Cvaso where a life assurance company has failed to furnish 
a further statoniont when required to do sounder the provisions of sec. 11, 
suh-.soction (2), or where the Governor General in Council is of opinion 
tluit any sucli furtiier statoment is insufficient or unsatisfactory. 

(2) On an appointment being made under sub-section (l), the provi- 
aiouH of Hoctiou 81 of the Indian Companies Act, 1882, shall apply to the 71 
fiXiuninabion made by such inspectors. 

38. Any notice or other document which is by .this Act required to 
bo sent to any policy-holder may be addressed and sent 
8«vicu ai nokcfis. to whom notices respecting such policy 


Poiifttty for fatsi- 
fyitig afeatemoutB, 

OtiO. 


Gogniaanoe of 
ftfftmoos, 


37. (l)Tho 

Appinntmonfc of 

iiii’.poctitirs. 
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are asually soiife, and any notioo so addroased and Hanii ahiUi hn d{’.omod 
and takon to bo notice to tha holder of such policy : *■ 

pL'ovidad that wliero any parson clainiiti;* to bo intorostod in :i ludioy 
has given l;o the company notice in writing of his interest, any notice whicd! 
is by this Act required to bo sent to policy-holders shall also ho sent to 
SLKjh person at the address specified by him in liis notice. 

Powers to make 39. (i) The Governor Gouoral in Oonuidl ina,y 
J'ulos. make rules to (sarry out the purposes of this Atjt. 

(3) In particular and without prejudice to tluj generality of the fore- 
going power, such rules may — ■ • 

{a) prescribe the qualifications to be possosaod by actuaries, auditors 
and inspectors under thfs Act, and the manner in which the 
accounts of life assurance companies shall be^auditod ; 

(b) prescribe the time within and the form in which notice of alter- 

ation of the particulars specified in section id of the Act shall 
be filed with the Bogistrar ; 

(c) subject to the provisions of this />ct, pmsoribo the foes payable 

thereunder. 

(3) All rules made ufider this Act shall bo published in the (Tii;?otte 
of India, and on such publication, shall have olloot as if enacted in this 
Act. 


Power of Governor 
General in Council 
to delegate to local 
Governments the 
powers confoered by 
this Act. 


Power of Governor 
General in Oouncil 
to exempt from tha 
provisions of the Act, 


40. The Governor General in Oouncsil may, by 
notification in the Gawdito of India, and subject to 
such conditions and restrictions as ho thinks fit, delegate 
to any local Govornmont all or any of tho powora (other 
than the power to make rules under section 39) 
conferred on. him by this Act. 

41. The Governor Gonoral in Oouncil may, by 
notification in the Garotte of India, and subject to siudii 
restrictions and conditions as lio thinks fit, (exempt atiy 
life assurance company from all or any of the provisiouH 
of this Act. 


1882, 


Amendmerifc of Act. 
VI, 1882, sec. 131. 


42. In section 131 of tho Indian Gomp.anii^s A(;l;, 
1882, the words from “ In tho caso of a life assuranen 
company” to “ unable to pay its debts” aro hureby 
repealed. 
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THE FIRST SCHEDULE. 

* (See section 7.) 

BeVENCT] ^VCOOUNTS of the FOB THE YEAH ENDING 

(/I) — Life Assurance Account. 


iAmonnt of life assu ranee fund atj 
I 'tho beginning of the year. j 


Premiums ... 


[Consideration for annuities 
I granted* (see Noto 1). 


I ■ . 

IrnteteHts, dividends and 
1 rents 


as. 


IjCSs inetnuG-tax thore- 

■' on ' ■ V' ' ^ 


* lUtber receipts (accounts to be 
j speciliod) 



Dividends payable on 19 for 
tho year ending 19 {This is 
only to be stated here by companies 
not supplying a profit and loss 
account). * 

Claims under policies paid and out- 
standing— 

By death ... ... ... 

By maturity ... 

Surrenders, including surrenders of 
bonus additions. 

Annuities 
Bonuses in cash 

Bonuses in reduction of premiums. 

Expenses ofr management 
Commission ... 

Agents’ and Canvassers’ allow- 
ances ... ... ... 

Salaries, etc. (other than to 
Agents and Canvassers) 
Travelling expenses ... ... 

Directors’ fees 
Auditors’ fees 
Medical fees ... 

Rents for offices belonging to and 
•occupied by the company. 

Routs of other offices occupied by 
the company. 

Law charges ... 

Advertising ... 

Priuting and stationery 
Other expenses of management 
(accounts to be specified). 

Other payments (accounts to be 
specified). 

Amount of life assurance fund iit 
the end of tho year, as per Third 
Schedule. 


Ra. 


* Note L— Companies having a separate annuity fund with investments separate 
[coin f.hu.so u£ tlic life assurance fund to return the particulars of their annuity business 
in a {'.t'parato sUtemeut, in Form B of this Schedule. 

NO’i E •i. — Items in this account to be net amounts after deduction of the amounts 
paid and received in respect of re-assurances of the company’s risks. 

No'i’j'! any sum has been deducted from the expenses of management 

luul taken credit for in tho balanoa-sheet as an asset, the s.um so deducted to 
Ijc separately shown in tho above account. 
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(,i>‘)--Revenue Account; applicable to annuity business of thoso companius 
having a separate annuity fund, the investments of^wliich aro kept 
separate from those of the life assurance fund. 


Amount o{ annuity fund at tho 
beginning of tho year. 
Consideration for annuities granted 


InteroHt, dividends and 
rents ... j 

Less income-tax thereon ...«[ 


Other receipts ... 


Annuities 

Surrenders 

Expenses of management ; — 
Commission ... 

Other oxponsca (to be specified) ... 

Other payments (accounts to bo 
specified) ... ... 

Amount of annuity fund at th« ond 
of tho year as per balance-sheet. 


Note. — items in this account to be net amounts after deduotiou of tho junuunts 
paid and received in respect of reassurances of tho oonxpany^s risks. 


(0) — General Beveiiue Aceouni; applioablo to all elassos of businoaa other 
than life assurance and annuity transactions. 


Amount of funds at the beginning] 
of tho year 

Premiums (accounts to be spocifiod)j 

, KS. 

Interests, dividends and ' 
rents ... ... 

Less income-tax thereon ... 


Profits (acoouuts to be specified) .. 
Other receipts (to be .specified) 



Claims loss toaasurancos (accounts to 
bo specified) ... ... ... 


Iflxpoi'ises of nianagemont : — 


Commission ... 


Other oxponaes (to bo speoiUod) ... 


Losses (accounts to be speoifiod) ... 


Other payments (accounts tu bo 
specified) 


Amount of fmidf-; at the end of tho 
year as per balance-sheet. 


Rw. 


NOTE the items in the above account to be exclusive of lifo assurance and 

annuity transactions. « 

NOTE 2,— Items in this account to bo not amounts after deduction (jf the amounts 
paid and mcoujcd in respect of reassurances of the company’s risks. 
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{Dj Statement to be submitted along with the Hevenue Account by all 
^ life assurance companies. 


Class ot policy. 


Wholo life 

Whole life by limited 
payments' 
Endowment assur 
anoes 

Pure endowments .. 
Term assurances 
Other classes 

Total... 


Total new life assurances 
completed in India during . 
the year 19 , 

Portion thereof reassured- 

Sum 

assured. 

Annual 

premium. 

Single 

premium. 

Sum 

assured. 

Annual 

premium. 

Single 

premium. 

ES. 

BS. 

BS, 

ES. 

ES. , 

ES. 


' 


1 


■ 


* 






State also • 

New annuities (state number and annual a’lnount). 

Total sums assured and bonuses (loss reassurances) remaining in force at end, of 
• year 19 on lives of rcvsideuta in India. 

Number and amount of annuities (less reassurances) remaining in force at end of 
year 19 on lives of residents in India. 

Largest sum for whioh the company has granted an assurance on any one life 
during the year, after deduction of any portion reassured. 

Statement ol the total investments in Iiylia of the life assurance and annuity 
funds. 


THE SECOND SCHEDULE. 

{See section 7.) 

Profit and Loss Account op the for the year 


ENDING 19 . 



ES. 


ES. 

Balance of last year’s account 


Dividends and bonuses to sharehold- 


ES. 


ecs payable on 19 , for the year 


Interest and dividends not 


ending 19 


(varriod to other accounts 


Expenses not charged to other 


Less incomo-tsix thereon. 1 


accounts 




Loss realised (accounts to be specified) 


Profit realized (accounts to be 


Otbejr payments (accounts to be 


spef.if.lcd) 


specified) ... 


Of, her rt'.coipts (accounts to be 


Balance as per Third Schedule 


Hpeuififld) 




ES. ... 


ES. ... 
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THE THIED SOHEDULE. 

{See secAmm 7.) 

(i)~BALANCE-SlIEET - -OF THE - -ON THE J.l) . 


Life asisurance fund— 


Outstanding liabilities 
of life assurance fund. 


Annuity fund (if any) as 
per separate balance- 
.sheet. 

Outstanding liabilities 
of annuity fund. 


Shareholdero’ capital 
paid up (if any). 

Profit and loss account 
(if any). 

Funds contained in 
(General Bevenue Ac- 
count (if any) [Sche- 
dule 1 (c).] 


Other sums owing by the 
Company. 

(Accounts to be spcciliod 
and stated separately 
under each class of 
business). 


Do. 

Do. 


Do. 


i 


Assets of life assurance fund as per 
separate baliinco-sheot (if any). 

Assets of annuity fund as per soparafcn 
*' balanoo-sheot (if any). 

Assets of funds other than tho.so shown 
in.yie abovu-montionod balance-sheets. 
Mortgages on property within India ... 

Do. do. out of India 

Loans on public rates f,. 

Do. life interests and reversions 

stocks and shares ... ... 

company’s policies within their 
KUjroudor values. 

Porsoiial sticurity 
Xnvostraonts — 

Dopo.sit with thf Comptroller 
(soouritios to be spiicilied). 

Indian (lovcrnincnt sciiuritios 
British and OoloniaUlovornmmit securi- 
ties ... ... ... ... 

Foreign (lovenututnl; sccuritica ... 

liidiiin Municipal and Provincial aocuri- 
ties ... ... ... ... 

British and Colonial do. do. 

Foreign do. do. 

Bombs, dobcuturns, stocks and other 

securities wluitcou interest is guaran- 

teed by the Indian (iovernment. 
Bonds, debentures, stocks and other 

soeuritios whciro(JU iutorcstis guaran- 
teed by the British or any Ooknual 
Government. 

Bonds, debentures, stocks and other 

securities whereon interest is guaran- 
toed liy any Foreign (roverninent. 
Ordinary stocks and shares of any Indiau 
Presidency Bank. 

Dobonturos of any Railway in India ... | 
Debentures of any Railway out ofj 
India ... ... ... ...j 

Preference or gnaranboed shares of any | 
Railway in India. i 

Preforonco or guarantood shiiros of any | 
Railway out of India. i 

Ordinary stocks and shares of any Rail - 1 
way in India. i 

Ordinary stocks and .shares of any Rail- ’ 
way out of India. ’ i 

House property in India 
House property out of India ... ... i 

Freehold and liiaHo-hoIcl grrnmd rents am! ' 
rent charg(» in India. ! 
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liiabiliticB. 


|Lifc iutereats and reversions in India. 

Do. do. out of India 
lObher investments in India (to be 
apeoifled)... 

lOthar investments out of India (to bo 
speeified)..'. 

Agents’ balances 

Outstan^ng preiniuma * ... ... 

' Do. interest, dividends and 
rents * ... 

jintcrest accrued but not payable * 

Bills receivable ... ... ... 

joash — 

On depo.sit 

In hand .and on current account 
Other assets (to bo speoifled) 


Rs. 


* Tho.so items are or have been included in the aDrres;ponding items in the First 
Scbedalo. 

Note l. — Whoa part of the assets of the company are specifically deposited under 
local laws, in various places out of India, as security to holders of life assurance policies 
there issued, each such place and the amount compulsorily lodged therein must be 
speoifled, 

NOTE 2, — The balance-sheet must state how the values of the Stock Exchange 
securities are arrived at, and on the ocoasions when a statement respecting valuation 
under the Fourth Schedule is made, a coctifioale must bo appended, signed by the 
same persona as signed the balance-shoot, to the eficct that in thoir belief the assets set 
forth in the balance-sheet are in the aggregate fiflly of the value stated therein, less any 
investment reserve fund taken into account. 

Note 3. — Oorapani(:.s having investments with any uncalled liability shall state 
soparatoly the full amount thereof. , 

NOTH -l.—Parbieulars must be given of all loans, including temporary advances, 
except loans on policies within choir surrendor values, made at any time during the 
year to any director or oliicec of a company or to any other company in which any of 
•^bo said directors or oflioors may hold the position either of director or of officer. 
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(5)—BALANGE- SHEET OF THE LiFB ASSUBANCE irUNO ON 

THE ... 19 TO 1)E COMPLETIGO J'.Y COMPANTEM 

DOING BUSINESS OTHEB THAN LIFE ASSUIIAN0.IG FOB. WMIC,II TilKY 
HAVE SEP ABATE FUNDS. 


Liabilities. 


AssotB. 


Life assurance fund 

Claims admitted or intimated * 
but not paid ... 

Other auras owing by the com- 
pany * (under this class of 
business)... 


[Mortgagoa on property within India 
Do. do. out of India 

jLoans on puhlio rates 

Do I, life interests and reversions 
Do. stocks and shares 
Do., company’s policies within their 
surrender valuoa, * 

Do. personal security 


llnvostmehts — 


Deposit with", the Comptroller- General 
(securities to be specified). 

Indian Govormnwit scouritie.s 

British and Colonial Government .securi- 
ties 

n’oreign Oovernnient securities 

Indian Municipal and Provincial .securi- 
ties 

Bciti.sh and Colonial do. do. 

Foreign ... do. do. ... i 

Bonds, debentures, stocks and other 
securities whereon inlore.st i.s gnaran- 
tacid by the Indian Govorimumt. 

Bond.s, debontiuus, Htooks and other 

I securities whereon iut<.«’est is guaran- 
teed by the British or any Colonial 
Government. 

Bonds, debentures, stoek.s and other 
securities whereon interesl, is guaran- 
teed by any Foreign Government, 

Ordinary stoeks and shares of any Indian 
PrcBiclency Bank. 

Debentures of any Eailway in India ... 

Debentures of any Kailway out of 
India 

Preforenoo or guaranteed shartis nf any 
Railway in India. 

Proforoaeo or gu.araniiec(l shares of any 
Bailway out of India 

Ordinary stocks and shares of any Bail- 
way in India. | 


Ordinary stocks and shares of any Hail- 1 
way out of India. i 

House property in India ... ... | 

Do, out of India ... ... | 

Freehold and leasehold gromulront.? aiul | 

rent-charges in India ... ... j 


* These items are «r have been included in the corrospouding items in tlio b’irst 
Schedule, 
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Liabilities. 

— 

Assets. 


ES. 

Life interest.s and reversions in India ... 

Do. do. out of India 

Other investments in India (to be 

specified),,. ... ... ... 

Do. out of India (to be 

specified) ... ... 

Agents’ balances 

Outstanding premiums* ... ... 

Do. interests, dividends and 

rents* 

Interest accrued but not payable* ... 

Bills receivable ... ... ... 

• 

« 

m 

Cash — 

On deposit ... ... 

In hand and on current account 

Other assets (to be specified) 

Bsf 


Rs. 

• 


’ tTheaa items ara oc have been included in the cori’esponding items in the First 
Bohedule. 

Note l. — When part of the assets of the company are specifically deposited under 
local laws in various places, out of India, as security to holders of life assurance policies 
there issued, each such place and the amount compulsorily lodged therein must be 
specified. 

Note 2. — A balance-sheet in the above foim must be rendered in reapeet of the 
annuity fuvid if the investments of that fund are distinct from those of the life 
HSBumneo fund. 

Note 3. — The balance-sheet must state how the values of the Stock Exchange 
.securities are arrived at, and on tho occasions when a statement respecting valuation 
under tho Fourth Schedule is made, a certificate must be appended, signed by the same 
persons as aignod the balance-sheet, to tho effect that in their belief the assets set forth 
iu the balauoo-sheet are in the aggregate fullj of the value stated therein, less any 
#nvcstmcDt reserve fund taken into account. 

NO'l’E >1. — A certificate must be ajjpended hereto, signed by the same persons as 
signed the balance-sheet (Form A), and by the auditor, to the effect that no part of 
any such fund has been applied, directly or indirectly, for any purpose other than the 
class of business to which it is applicable. 

Note 5. — Companies having investments with any uncalled liability shall state 
separately tho full amount thereof,. 

Note G, — Particulars must bo given of all loans, including temporary advances, 
nxeopt loans on policies within their surrender values, made at any time during the year 
ttj any director or officer of a company, or to aipr other company in which any of the 
said directors or officers may hold the position either of director or of officer. 
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TPIE EOUETH SCinSlOULE. 

(Sfirrm'MoJiH S (md 9,) * 

Statement NEBi’ECTiNfi tjik VAnrATT{)N oe toI'; iaaiji^atiks i 

LIFE POLTOIEH AND ANNUmJSS OF THE- , 'S'iJ HI'. ?4ADK, 

AND SKIN HD I'.Y THH ACTlTAnY. 

(The answerB should be iiULnboi'ed to accord wi'tlt tlu^ mmibuir. ol thu 
ooiTespondiiirt qiiostious.) 

1. The dato u]) to which tho^ valuation is made. 

2. The fioneral pmjiciplo.s adopted in tho valuation, and tlic tnnihod 
followed in the valuation of pai’ticulau classos ol assuvtinccs, hududinj.; a 
statement of tlie method by which the not promiunis have boon arrivovi at, 
and vdietber these principlos wore detorminod by tho in.st)'*irnont constitut- 
ing the company or by its regulations or byo-biws, or how ot.horwiso ; to- 
gether with a stateraont of tho mannor in which i)o]{oios on uiuhn' avorags? 
lives are dealt with. 

• 

3. The table or tables of mortality usod in tlio valuaidon. .In caso.s 
whore the tables employed aro not i)ublifthod, i^KKumen jioHcy values nr<5 
to bo given, at tho rate of iuiorost omidoyod in j.lm valuation, in rospnet of 
whole-life assurance policies olToc^od at tho rospocLivo ago.s of 20, 30, 40 
and 60, and having been rospoctivcly in force for 6 yours, 10 years, and 
upwards at intervals of live yoiivs, rospectivoly ; with similar Hpomwcii^ 
policy, values in I’espect of endowment assurance [solioios according to ago 
it entry, original term of policy and duration. 

4. The rate or rates of intorest assumed in tlio caloulafeioua. 

6. The actual proportion of fiho iiunual ptmuum income (if any), re- 
served as a provision for futiu’o oxpeusos and profits, separately specifmd 
in respect of assuvancoa with iminodiatn profits, with deferred profits, and 
without profits. (If none, state how this proviaiou is made,) 

(i. Tho consolidated rcvenuo-account since tho last valuation, or, in 
case of a company which hasnvado no vahiation, sinoo tlic conunonciumuit 
of the business. (This return should bo uuulc in tho form uunoxod. Nit 
return undor this luiadiug will bo ro(|nircd wlioro a statoinoiit under this 
schedule is deposited annually). 

7. The liabilities of the company undor life I'lolicios and atinuitios at 
the date of tho valuation, showing the num))er of policies, the amount 
assured and the amount of premiums payable aniuitdly under each class 
of policies,^ both with and without participation in i^rolits ; and also tim 
not liabilities and assets of the company with tho amount of surplu.s u)‘ 
deficiencjy. (Those returns to be made in the forms annexed,) 

8. The principles upon which the distribution of {.a'ofits among the 
share-holders and policy-holders is made, and w'liotbor thu.se priniiipii'H 
w'ore determined by the instrument (jonstituting this comp.'tny or iiy its 
regulations or bye-buKs, or how otherwises, and the number ol ^ .mrs’ pris- 
miums to be paid before a bonus (a) in allotted, and {!>) vustn. 
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0. l?lu^ t’<wu]k of Uio valualiion, showing — 

([) fJin total amount of profit made by the company, allocated as 
follows ; — 

(a) among the polioy-iiolders with immediate participation, and 
film iiumhor and amount of the policies which participated ; 

{/>) amoinf t)oiicy-holdora with dafarrod participation, and the 
nuinhor and amount of the policies which participated ; 

(c) among the sliareholders ; 

id) to reserve funds, or other accounts ; » 

(c) carried forward unappropriated ; 

(2) spooitnons of bonuses allotted to whole life assurance policies 
for lis. 1,000 effeoted at the respective ages of 20, 30, 40 and 50, 
and having been respectively in -force for 5 years, 10 years, and 
upwards at intervals of 5 years respectively, together with the 
amounts apporbioneS under the various modes in which the bonus 
ndglit be roc.oivod ; with similar specimen bonuses and particulars 
in rospcict of ondftwment assurance policies, according to age at 
outry, original term of policy, and durSbion. 


(b'OBM EMFR-illii^D TO UNPBll .IIBADINO No. 0 IN FOURTH SCHBDUUB.) 

OoimiidaUd Ihomnn Aommi of iho for- years 

t'.miwmicimj and endimj . 



Its. 


RS. 

Amount of life aHsiicanfio fund at 


Claims under policies paid 


the beginning of the poriod. 


and outstanding 



RS. 


Promiuras 


By death ... 

By maturity 


Ooivsidoration of auuuities grant- 




: ■ -.US. 


Svm'findore ... ... 


*>!ifcC!rost, dividonda and vents. 


Annuities 


Ijohs ineome-fcax thereon 


Bonuses in cash 


, „ , ■ — — 


Dci. reduction of premiums. 


Other receipts (accounts tf) be 
specified) 


i Commission ... ... 

' K xpe 1 ISOS of management 

Other payments (accounts to be 
spacifled). 

Amount of life assurance fund at 




the end of the period as per 
Third Schodulo. 


Ba, ... 


Bs. ... 



.No'nii. -If any sum has boen dodiictoil from the expenses of rnanagement account 
a,nd nUvcn otcdil. for in fho balanco-sliuoli a-J an asset, the 3um«o deducted to be^'oparate- 
iy shown in the above staLomaftt, 


22 Act ¥I of 1912 (mi)iAN life assueanoe companies). [Scfi. lY 

(.B'orm eeferreb to undee heading No. 7 in B'oaiiTn RcirEDcr,!'!.) 

S ummary and vahudion of the 'pnlia us of the- - -!i) 

Particulars of tlio [ 

Ipolieies for va-luation. 


ASSURANCES. 

I. — With immediate participa- 
tion in 2mo fits. 

For whole term of life 
Other classes (to be specified). 
Extra premiums payable 
XL — With deferred participa- 
tion in profits, 

For whole term of life 
Other classes (to be spociflod). 
Extra preraiuma payable 

Total assurances with profits... 

' 111.— Without ptarticipation 
in profits. 

For whole term of life 
Other classes (to bo Bpocifled). 
Extra premiums ... 

Totol assurances without profits. 

Total assurances 
Deduct ro-assurancos (to bo 
specified according to class 
in a sop<arate statement). 

Net amount of assuranc6.s 
Adjustments, if any (to bs 
separately .specified). 
ANNUITIES ON LIVES. 
Immediate 

Other classes (to bo specified). 
Total of the rosulis ... 


Valuation. 


Value by the I'iiblt!, iiitercsl, 
ptor cojit. 


Bums 
as3Ur-| 
led and I 
bonus- 
es. 


Office 
yearly 
’ pre- 
miums, 


Not 

yearly 

pro- 

mi inns. 


Net 
liiii)i- 
Jity. : 


I 


Note 1.— The term “ extra premium ” in this Act shall bo taken to meuit tin; 
charge for any risk not provided for in the minimum contract premium. I f policios arc 
issued in or for any country at rates of premium deduced from tables othnr than M')c 
European mortality tables adopted by the comxtany, soparato sohcdub.s similar in forn*, 
to the above must he furnished. 

Note 2,--Bcparate returns and valuation results rausl. bo fumishc.d in rccpfiid of 
olasse.s of polioie.s valued by different Aablos of mortality, or at diifemnt rater, of uiicnt-f,, 
also for business at other than European rate.s. 

NOTlil 3. —In cases also where aoparato valuations of any portion uf the bn iiin.-v-t 
are required under local ]aw.s in places outside British India, a Munnnars :.f ar.-isunR, 
must be furnished in respect of the basincas so valued in each .sudi place .duavinc; {.be 
total number of polioiosj^the total sums assured and bonusiw, tin.- a (jilir.. v.-.u-iv 
premiums and the total net liability on the basis as to mortality and interest adripttHl 
in each such place, with a statement as to such bases, respectively. 
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{ihmM ILEPERBEI) TO UNDEB HEADING NO. 7 IN I’OXJBTIi SCHEDULE.) 
Va-lmtdon TJf dance- sheet of — ^ — as at 19 . 


* ES. 

Oe, es. 

To not liability under life aa- 
Buninc.e and annuity tran- 
HiudaoiiH (aH per nu'nmary 

Btatemont provided in 
•Fourth Schedulo). 

By Ufa assurance and annuity 
funds (as per Balance- 
sheet under Third Sche- 
dule). 

To surplus, if any 

^ By doflcionoy, if any ... 




THE EIFTH SOHEDULE. 

(See section 10.) 

Statp:mbnt op the Life Assurance and Annuity Business 

OF THE ON THE | 19 , TO BE SIGNED BY THE ACTUARY. 

(Tho answers should^ie numbered to accord with the numbers of the 
corresponding questions. Statements of re-assurances corresponding to 
the statements in respect of assuranoes are to be given throughout.) 
Separate statements are to be furnished in the replies to all the headings 
m under this Schedule for business at other than European rates. 

1. The published table or tables of premiums for assurances for the 
whole terra of life and for endowment assurances which are in use at the 
date abovo-mentioned. 

2. The total amount assured on, lives for the whole term of life 
which are in existence at the date above-mentioned, distinguishing the 
portions assured with immediate profits, with deferred profits, and with- 
out profits, stating separately the total reversionary bonuses and specifying 
the sums assured for each year of life from the youngest to the oldest ages, 
tho basis of division as to immediate and deferred profits being stated. 

« 3. The amount of premiums receivable annually for each year of 

life, after deducting the abatements made by the application of bonuses 
in respect of the respective assurances mentioned under Heading No. 2, 
distinguishing ordinary from extra premiums. A separate statement is to 
be given of premiums payable for a limited number of years, classified 
according to the number of years’ payments remaining to be made. 

4. The total amount assured, under endowment assurances, specify- 

ing sums assured and office premiums separately in respect of each year 
in which such assurances will mature for payment. The reversionary 
bonuses must also be separately specified, and the sums assured with 
immediate profits, with deferred profits, and without profits separately 
returned. ^ 

5. The total amount assured under classes .of assurance business, 
other than assurances dealt with under questions 2 and 4, distinguishing 
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the aiima asstirerl under each class and stating separately the aniount ayRU)'-- 
ed with immediate profits, with deferred profits, and witkoiit iirofitR, a.nd 
the total amount of reversionary bonuses, 

6. The amount of premiums receivable annually in fospoct of each 
such special (ilass of assurances mentioned under Heading No. G distiti- 
guishing ordinary from extra proraiuras. 

7. The total amount of premiums which has been roooived from tho 
commencement upon pure endowment policies which are in force at tho 
date above-mentioned. 

8. The total amount of im^nediate annuities on lives, distinguishing 

the amounts for each* year of life, and distinguishing male and female 
lives. ' . 

9. Tho amount of all annuities on lives other than those specified 
under Heading No. 8, distinguishing the amount of annuities payable under 
each class, and the amount of premiums annually receivable. 

10. The average . rate of interest yielded by the assets, wliothor in- 
vested or uninvested, constituting the life asawtranoo fund of the company, 
calculated upon the mean fund of each year*^ during iho ))onod siuco tho 
last investigation, without deduction of incoraa-tax. 

It must be stated ^^hether or not the mean fund upon which tho 
average rate of interest is caleuhvfced includes reversionary invostmonts. 

11. A table of minimum, values if any, allowed for tho surrondor of 
policies for the whole term of life and for endowments and emdowununt** 
assurances, or a statement of tho method pursued in calculating siush 
surrender values, with instances of tho application of sucli method l.o 
policies of different standing and taken out at various ititorval ages front 
the youngest to the oldest. 

THE SIXTH SOHBDULE. 

{See seetiom 24 and 25.) 

BULES Foil VALUING ANNUITIES, LiPE POLlCtES AND 'IjTAliria,TlES. 

Buie for valmuj an annidty , 

An annuity shall be valued according to thcj tahlos usod by tho t;ont«f 
pany which granted such annuity at tho timo of gratitiug tho Ham(.>, and, 
whore such tables cannot bo ascertained or adopted to tho Batisfaction of 
the Court, then according to such rate of intorest, and tahhi of mortality 
as the Court may direct. 

Bide for valumg a poUey, 

The value of the policy is to be the difference between the prosont ^■al^c 
of the reversion in the sum assured according to tlio conlingoncy iUKm 
which it is payable, including any bonus or addition thereto jiuido hofoo^ 
the commencement of the windfng up, and tho presout value of the future 
annual premiums. 

In calculating such present values interest k to ho aHHutued at ;-aich 
rate, and the rate of rtjortality according to suoli tahlus, as thu Uoutt nuiy 
direct. 
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Tiio premium to bo calculatod is to bo such premium as aecording to 
said rate oi’ iutfg:est and rate of mortality is sufficient to provide for the 
risk incurred by the office in issuing the policy, exclusive of any addition 
thereto for office expenses and other chargee. 

Buie for valuing a liahility. 

Tho liquidator, in the case of all persons appearing by the books of the 
company to l.>e entitled to or interested in policies granted by such com- 
])any, is to ascertain the value of the liability of the company to each such 
person, and give notice of such value to such persons in such manner as 
tho Court may direct, and any person to whom notice is so given shall be 
bound by the value so ascertained unles^ he gives notice of his intention 
to dispute such value in manner and within a tim'b to be prescribed by a 
rule or order of the Court. 



